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PROFESSOR SIDNEY POST SIMPSON 


WE regret to announce the death of Professor Sidney Post Simpson 
who had for some years been a valued member of our Editorial 
Board, and had contributed more than one article. Professor 
' Simpson, who was only fifty-one years of age, was a graduate of 
the Harvard Law School, where he afterwards held a chair. 

After. seeing service with the U.S. forces during the war with 
the rank of Lt.-Colonel, he took charge, for the American Bar 
Association, of the arrangements for refresher courses for American 
barristers returning from military service. On the completion of 
that task he was appointed to a chair at the New York University 
Law School. Fortunately he lived to see the appearance of his 
monumental ‘ Law and Society’, a casebook in jurisprudence which 
he had built up with the collaboration of Professor Julius Stone. 

Professor Simpson took a lively interest in the Modern Law 
Review from the beginning, and had since its early years acted 
„as corresponding member in the U.S.A., in which capacity he was 
- able to give us valuable advice and assistance. We look back 
with pleasure on his visit to this country in July, 1949, when he 
was present at meetings of the Editorial Board and of the Editorial 
Committee, and when we held a party in his honour. 

Professor Simpson was undoubtedly among the outstanding 
personalities of his generation of American law teachers. He 
brought inexhaustible energy, a wide range of scholarship, an 
astonishing versatility, and a quite unusual objectivity to his work, 
Much influenced by the sociological jurisprudence of Roscoe 
Pound his radical temperament reacted with a certain aggressive- 
ness against the purely conservative attitude of many law teachers, 
and ell who stand for the progressive movement in legal administra- 
tion will feel that they have lost a keen ally. 

C. 
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CONTRIBUTORY NEGLIGENCE 


Tue road to the reform of the common law is hard and stony, and 
even when the Legislature has passed the reforming Act, difficul- 
ties still emerge from the old rule, the dry wood which the Act 
sought to cut away. Such has been the experience with the Law 
Reform (Contributory Negligence) Act, 1945, which I shall refer 
to as the Act: it was entitled ‘an Act to reform the law of 
contributory negligence’. The former law of contributory negli- 
gence at common law was defaced by two main difficulties. If the 
court held that the damage was the result of the fault of both 
parties, the whole action failed, and there was no power to appor- ' 
tion the damage where it was held to be caused by or contributed 
to by the fault of both parties. The Act by’s. 1 on its face was 
intended to remedy both defects :— 

‘Where any person suffers damage as the result partly of 
his own fault and partly of the fault of any other person or 
persons, a claim in respect of that damage shall not be 
defeated by reason of the fault of the person suffering the 
damage, but the damages recoverable in respect thereof shall 
be reduced to such extent as the court thinks just and equit- 
able having regard to the claimant’s share in the responsibility 
for the damage .. .’. 

The court had thus two closely associated duties imposed upon 
it, the former being a necessary step to the other. It had to 
decide that a case was one in which both parties were to blame, and 
having decided that, to go on to decide how the loss was to be 
apportioned. Both these duties, in a sense, were new. Before the 
Act, the court could only find a single verdict of liability or non- 
liability. If the fault of the plaintiff was proved as a contributing 
cause, the action was dismissed, but of course the court had to 
decide first of all if there was contributory negligence in the sense 
that both parties were to blame. As long ago as 1887 Fry L.J., a 
great judge, demanded why the court could not be empowered to 
divide the loss. The reform of the common law is a slow business. 
The mills grind slowly, but when all is done and a simple and 
efficacious rule is provided, still there are difficulties to be sur- 
mounted. In Grant v. The Sun Shipping Co. [1948] A.C. 549, 
that very learned and far-seeing Lord of Appeal, Lord du Pareq, 
whose unexpected and lamented death we all mourn as a loss to our 
law, speaking of a line of reasoning of which he disapproved, said ` 
it seemed ‘ to be akin to that which has led to frequent: and deter- 
mined attempts to establish the so-called rule of ‘last oppor- 
tunity °, of which less will be heard since the decision of your -` 
Lordships’ House in the Admiralty Commissioners vw. North of 
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Scotland Steam Navigation Co., Ltd. [1948] A.C. 140 ( Boy 
Andrew)’. The Act seemed clear enough in words and intention, 
but the question was raised on these words whether thereby it 
abolished the so-called rule of ‘last opportunity °. Lord du Pareq’s 
disapproval, which I share, is re-inforced by Lord Simon’s words 
in the Boy Andrew (supra), at p. 149, where he said : 
; ‘The suggested test of the last opportunity seems to me 
. inaptly phrased and likely in some cases to lead to error, as 
. the Law Revision Committee said in their Report : ‘In truth, 
there is no such rule—the question, as in all questions of 
liability for a tortious act, is, not who had the last opportunity 
of avoiding the mischief, but whose act caused the wrong? ” ? 
The fact that the words Lord Simon quoted were taken from 
the Committee’s Report is not, in itself, material. What matters 
is that Lord Simon gave these words authority, by quoting them as 
expressing his own opinion. On well-settled principles of English 
law the report of a Governmental Committee recommending a 
change in the law has no legislative or other authority. The simple 
reason is that when legislation follows, it is the words of the Act 
which fix the law. The Legislature does not necessarily or 
- slavishly follow what the Report said. Indeed, it frequently modi- 
fies it. The words ‘ whose act caused the wrong’ must, of course, 
be construed as referring to legal responsibility, not mere physical 
causation. 
3 It may be said that the question is merely academic, and that 
the position of an act in the time sequence of the events leading 
up to an accident cannot be decisive of legal responsibility which 
-must clearly depend upon potency of effect in producing the 
damage. That seems clear enough. The ‘ last opportunity ’ has 
bulked so large in discussions on contributory negligence that I 
think even the spectre should be exorcised. The Act aimed at 
reforming the law and setting up a simple arid practical scheme 
for settling liability. The last act or, I imagine, omission, which 
I-suppose is what is meant by the least clear chance or opportunity, 
sometimes described as the act of the last wrongdoer, may be of 
~ such a character as to lead a jury to hold that it was in its potency 
the sole ‘cause. There would then be no question of contributory 
negligence at all. That test is adopted by the House of Lords in 
~- Swadling v. Cooper [1931] A.C. 1, affirming the view of the very 
experienced and wise judge, Travers Humphreys J. When the 
junior counsel in that case interposed during the summing-up, on 
the judge’s invitation, to ask, ‘ Does not the element enter into it 
- who was guilty of the last act of negligence?’ the judge replied, 
‘ Not necessarily ; whose negligence was it that substantially caused 
the injury?’ The House of Lords unanimously approved that - 
direction as a true statement of the law. Clearly the mere element 
of time cannot decide the issue. Potency, not chronology, is the 
test. I shall later again refer to the point. It is difficult to find 
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-express references to the ‘last opportunity’ in the law reports 
until the important judgments which I shall discuss later. It was, 
however, decisively rejected in The Volute [1922] 1 A.C. 129, and 
in The Eurymedon [1988] P. 41. The way in which the defenders 
of the ‘ last opportunity ’ put their contention was that the Act 
did not purport to change the law as to what constituted contribu- 
tory negligence, but merely to give better remedies and remove 
procedural difficulties.. If, as I think, the true position is that 
the words and purpose of the Act are inconsistent with the ‘ last 


opportunity ’, that would dispose of this objection. The incon- ` 


sistent rule would be repealed ipso facto, but the ghost can be 
laid to rest also by showing that it was only a ghost. There was 
no such rule of law. We must never forget the’ warning empha- 
sised in Tart v. Chitty [1983] 2 K.B. 453, against confusing 
questions of law with questions of fact. The law is normative and 
peremptory. The questions of fact no doubt pre-suppose the law, 
but the application of the law then depends entirely on the parti- 
cular circumstances of the particular case, and I think that what is 


called the rule in Davies v. Mann (1842) 10 M. & W. 546 is only ` 


a statement of the particular conclusion reached upon all the cir- 


cumstances, but even if it was a rule of law, it has been decisively 


rejected. To support my present conclusion, I shall later examine 
the English cases before the Act, and consider whether there ever 
was such a rule. I think that the court never deserted substance 
for a mere formal test. Clearly the test of the substantial cause 
may result in attributing the whole injury to one single cause 
which, in fact, on a review of the whole situation may turn out to 
be the last negligent act. That, however, does not admit of or 
require any special rule of law, but it is essential to prevent the 
simple and direct efficiency of the Act being embarrassed and con- 
fused by unnecessary and fallacious objections. The substantial 


cause, by which I mean legal cause, is of course a matter of fact- 


and degree which pre-supposes that the fundamental law has been 
properly laid down and applied. 

Obviously, the first problem is to find the negligent cause or 
causes. Causes brought into existence by the one party or the 
other which do not involve negligence, are immaterial to the issue 
whether there is contributory negligence, which means combined 
negligence. Plurality of causes, which are the acts of different 
persons jointly producing injury to the plaintiff, are something 


which is familiar enough. Apart from contributory negligence, . 


the law relating to them is described as the law of joint tort- 
feasors. It was fully discussed in Grant’s Case (supra) in Lord du 


Pareq’s judgment. In contributory negligence there are combined. 


acts of negligence since all negligence consists of human acts. 
The only peculiarity is that one of the negligent actors is the 
plaintiff, or person claiming. That circumstance led the old com- 
mon lawyers to the quaint but troublesome idea that if the 
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plaintiff was at all in fault his action must be dismissed, though the 
major fault was that of the defendant. The illuminating case of 
Dowell v. General Steam Navigation Co., Ltd. (1855) 5 E. & B. 195 
illustrates this rule. It is quoted by the House of Lords in The 
Volute (supra). As to the question of the ‘last opportunity °’, I 
think the most intelligible statement is to be found in the judg- 
ment of the Lord Chief Justice in that case, which was not accepted 
by the House of Lords, but was inferentially rejected. The jury, 
` in their verdict in Dowell’s Case, found that the preponderance of 
blame was with the defendant although there was fault on the part 
of the plaintiff. The judge entered judgment for the plaintiff, but 
‘the court said that the judgment as it stood amounted to a verdict 
for the defendant. The precise explanation of this curious rule, 
that the plaintiff who is in any way at fault cannot recover any- 
thing from the principal wrongdoer, seems to have been that the 
common law courts could not, or would not, apportion in pieces 
the damage contributed to, both by the plaintiff and the defendant, 
as the Admiralty Court did. It has been suggested in one place 
that the purpose was moral, namely, to inculcate care; or it may 
_have been a scholastic but fallacious attempt to apply in strict 
formal logic, the principle that causa proxima, or the last cause, 
is what is to count. It was, however, more probably due to pro- 
cedural and pleading points, like other anomalous parts of the old 
common law. The plaintiff could declare upon the defendant’s 
negligence, as in Davies v. Mann (supra), or nuisance, as in But- 
terfield v. Forrester (1809) 11 East 60. Against that declaration, 
the defendant would plead the general issue, simply the words 
‘not guilty ’, and that was a sufficient plea to entitle him to show 
that the accident was in part due to the plaintiff’s own negligence ; 
thus the plaintiff who had alleged that the accident was due to 
the defendant’s negligence failed. One consequence of that was 
to reduce the number of reported cases at common law on con- 
tributory negligence. The principles of contributory negligence 
which the common law has now to settle will find their best 
exposition in Admiralty cases, particularly since 1911, when the 
Admiralty Court, which long had had power to apportion damage 
and contributory negligence, was vested under the Maritime Con- 
ventions Act, with power not only to apportion between the 
‘parties found to be in fault, but to apportion in accordance with 
the respective degrees of fault. Lord Atkin has said that it is 
‘ impossible to dea] with the law of contributory negligence without 
regard to causation (Caswell v. Powell Duffryn Collieries Associated 
Co. [1940] A.C. 164). Lord Atkin had been defining the cause of 
action for what has been called statutory negligence, which is 
expressly included in the definition contained in the Act: he went 
on :— 
‘ But the injury may be the result of two causes operating 
at the same time, a breach of duty by the defendant and the 
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omission on the part of the plaintiff to use the ordinary care 
for the protection of himself or his property that is used by 
the ordinary reasonable man in those circumstances. In that 
case the plaintiff cannot recover because the injury is partly 
caused by what is imputed to him as his own default, On the 
other hand if the plaintiff were negligent but his negligence 
was not a cause operating to produce the damage there would 
be no defence. I find it impossible to divorce any theory of 
contributory negligence from the concept of causation. It is 
negligence which “ contributes to cause ” the injury, a phrase 
whica I take from the opinion of Lord Penzance in Radley v. 
London and North Western Ry. And whether you ask whose 
negligence was responsible for the injury, or from whose negli- 
gence did the injury result, or adopt any other phrase you 
please, you must in the ultimate analysis be asking who 
‘c caused ” the injury; and you must not be deterred because 
the word “‘ cause ” has in philosophy given rise to embarrass- 
ments which in this connection should not affect the judge. 
Nor is this question of contributory negligence one that arises 
only in cases where the defendant is charged with negligence, 
as though the negligences belong to the same pack and one 
trumps the other. ln the leading case of Butterfield v. For- 
rester the action was a case for obstructing the highway 
whereby the plaintiff was injured. No negligence appears to 
have been alleged and the action appears to have been a simple 
action for a nuisance on the highway. The authority cited in 
argument from Buller’s Nisi Prius, 26.9. so describes the action. 
I quote from the 7th ed., of 1817: « So if a man lay logs of 
wood cross a highway, though a person may with care ride safely 
by, yet if by means thereof my horse stumble and fling me I 
may bring an action : for wherever a man suffers a particular 
injury by a nuisance he may maintain an action ”. Yet it is 
in such an action that Lord Ellenborough laid down the classic 
rule: ‘One person being in fault will not dispense with 
another’s using ordinary care for himself ”’. And the omis- 
sion by the plaintiff to use ordinary care may be the sole 
cause of the injury as was held in Butterfield’s Case, or have 
contributed to cause the injury as in the numerous cases which 
appear in the books. It may be said finally that if contribu- 
tory negligence is not regarded from the point of view of 
causation it is difficult to see how damage comes to be divided 
under the Admiralty rule which is adopted in ordinary cases 
of injury in other systems of jurisprudence, and which per- 
sons of authority think should be adopted in ours.’ 

But causation does not necessarily import responsibility. Many 
causes may co-operate to produce a casualty. In cases of con- 
tributory negligence the only causes which matter are what can 
be described as negligent causes; hence many contributing causes 
must at once be written off. That is, perhaps, too obvious to 
mention, though it may need to be borne in mind. When two 
vessels collide the whole burden may fall on one, because she was 
negligent while the other was free from blame (see The Alcoa 
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Rambler [1949] A.C. 236), but all the same, that vessel, though 
free from blame, may have been a cause, because it was by her 
being where she was at.the time that she was run into. The 
inquiry must, in the first instance, be directed to the issue of 
liability, that is to ascertain if one or, both parties have been 
negligent. In the words of Lord Atkin, in contributory negli- 
gence the word is, or must be, used with a difference. Negligence 
generally imparts a duty to another person to take care. The 
duty is not a necessary part of the definition of negligence, because 
it is included in the word. In contributory negligence, however, 
the negligent plaintiff may owe no duty to anyone but himself, 
which is a contradiction in terms. A duty does not exist in the 
-air, The object must be identifiable if it exists in the ordinary 
sense of the word. The plaintiff in contributory negligence may 
owe a duty to the defendant as well, but primarily the question is 
simply one of his failing to take ordinary care of himself and his 
“property. The concept of contributory negligence is that two 
parties are in fault in a legal sense, and each, accordingly, is liable 

. to contribute to the damage in proportion to the part he played in 
the. causation of or responsibility for the damage. It is, however, 
clear that the liability in contributory negligence does not depend 
merely on causation, but on responsibility at law. Indeed, that 
is true of every case of negligence. There can be no negligence in 
the eyes of the law unless damage attends it. Causation is thus a 
question of fact to be examined on ordinary common law principles, 
in the sense laid down in the Monarch Steamship Co. [1949] A.C. 
190. Both the finding of the negligence and the finding of the 
damage and its apportionment are different aspects in applying the 
appropriate legal principles to the facts. Causation is, as it were, 
a part of the raw material for defining legal responsibility. Either 
party’s conduct must be examined on the same principles to ascer- 
tain if, in view of the knowledge of the situation which the party 
had or ought to have had, the damage was or ought to have been 
foreseeable by him, in regard to the injured party. Thus, if one 
party has created what has been called a static obstruction, like 
leaving an unlighted car in the roadway, he must be taken in law 
to have foreseen the danger of its being run into in the dark. That 
has been called a static obstacle, but it is dynamic in the sense that 
while it is left it is a continuing potential cause of mischief, like a 
continuing nuisance discussed in Sedleigh Denfield v. O’Callaghan 
[1940] A.C. 880, for which the landowner, who knew of its exist- 
ence though he did not create it, was held responsible because he 
knéw he had left it unremedied. So many cases of contributory 
negligence deal with road obstacles, that this instance of a static 
object has often needed consideration. The defendant is respon- 
sible because, when he left the unlighted obstacle on the highway, 
he ought to have foreseen the potential danger to others and there- 
fore he is pro tanto responsible. 
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Negligence consists of human acts, but in the case of continuing 
negligence its operation is not limited in time to the moment when 
the act was done, but continues until the effect of the other party’s 


negligence comes in and in combination with the continuing and - 


still operative negligence of the other party, produces the accident. 
They must concur in their operation at the same time. As to the 
necessity of foreseeability as a necessary condition of liability, it is 


not a question of fact what the party foresees but what the court . 


holds he ought, as a reasonable man, to have foreseen, and that is 
normative in character and is therefore to that extent a question 
of liability. In the same way, a factory or mine owner charged. 
with liability for injury to his workman resulting from a breach 
of the Factory or Mines Act, may now be held responsible if the 
court holds that he ought to have foreseen the prospect of work- 
men being inattentive to their own safety. These and kindred 
questions which are often described as questions of fact and degree 
depend, as I have already stated, on how the court defines the legal 
standard, which is a question of law, and then applies it to the 
circumstances of the case. The whole question of liability, how- 
ever, must turn on a foundation of causation in fact, which must 
be analysed by the court in accordance with legal principles.. 
Hence I prefer to say in all these cases, that a man is legally 
responsible for the damage rather than that he caused it. In the 
. same way in cases where knowledge is essential, it may not be 


actual but imputed knowledge. He is deemed to know what he’ 


ought to know. He is negligent in not knowing and liable accord- 
ingly. A bad look-out is a frequent ground for liability in a 
collision at sea and the same applies on land. I may note in 
passing that I should prefer, myself, not to use the phrase ‘ con- 
structive knowledge or awareness’ in such a context. Even in 
` commercial law, the expression ‘constructive cause’ has been 
disapproved. Owing to the frequency with which contributory negli- 


gence has come into question in marine collisions and road 


accidents, there is a tendency to illustrate the rules of law by 
instances taken from these areas. 

Before I turn to the authorities, I venture to add some tow 
remarks in regard to priority of causes in the time sequence of an 
event. Questions of that nature have arisen in connection with 
contracts, in particular, marine insurance, and been decided on 
the basis of giving weight to superiority in potent effect, as against 
priority in time. Thus in many cases there has been a competi- 
tion between causes which has to be solved in order to reach a 


decision on which insurance policy the loss falls. Generally the con-_ 


test is whether the loss should fall on the marine or war risk policy. 
In insurance emphasis is always placed on the maxim, which is as 
fallacious as are most maxims, causa proxima non remota 
spectatur. In the case of Leyland Shipping Co. v. Norwich Union 
Fire Insurance Society [1918] A.C. 350, a ship was torpedoed, but 


ac 
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in her damaged and crippled state got into port; before she had 
been repaired, a storm came on and she sank and was a total loss. 
It was held that the substantial cause of her loss was the war peril, 
not the ultimate cause, the storm. Lord Shaw at p. 870 summed 
up the position in the following words :— 

‘In‘my opinion the real efficient cause of the sinking of this 
vessel was that she was torpedoed. Where an injury is 
received by a vessel, it may be fatal or it may be cured: it 
has to be dealt with. In so dealing with it there may, it is 
true, be attendant circumstances which may aggravate or 
possibly precipitate the result, but which are incidents flow- 
ing from the injury, or receive from it an operative and 
disastrous power. The vessel, in short, is all the time in the 
grip of the casualty. The true efficient cause never loses its 
hold. The result is produced, a result attributable in common 
language to the casualty as a cause, and this result, proximate 
as well as continuous in its efficiency, properly meets, whether 
under contract or under the statute, the language of the 
expression ‘‘ proximately caused ” ’. 

This is not, in some ways, a strict parallel, but it recognises 
that the potent effectiveness of earlier causes may count for more 
than later operations. The last straw may break the camel’s back, 
but it cannot rank as the substantial cause. To treat the last 
cause, chance or opportunity as the substantial cause necessarily 

-and irrespective of anything else is an offence against common 
sense. As Lord Shaw said at p. 869, ‘The cause which is truly 
proximate is what is proximate in efficiency’. A little earlier he 
said : i 

‘To treat proxima causa as the cause which is nearest in 
time is out of the question. Causes are spoken of as if they 
were as distinct from one another as beads in a row or links 
in a chain, but—if this metaphysical topic has to be referred 
to—it is not wholly so. The chain of causation is a handy 
expression, but the figure is inadequate. Causation is not a 
chain, but a net. At each point influences, forces, events, 
precedent and simultaneous, meet; and the radiation from each 
point extends infinitély. At the point where these various 
influences meet it is for the judgment as upon a matter of 
fact to declare which of the causes thus joined at the point of 

. effect was the proximate and which was the remote cause’. 

The duty of the court in a case of contributory negligence, if 
there is a combination of different causes, some emanating from the 
plaintiff and some from the defendant, being the acts of negligence 

` which combined to cause the damage, is to realise that justice can 
only be done by evaluating the comparative effectiveness of each 
party’s contribution to the ultimate injury. The problem of how 
much each contributed to the injury is, I repeat, a question of 
fact and degree. 

Metaphors are dangerous things. To talk of the chain of causa- 
tion is justly condemned by Lord Shaw. It has led to misleading 
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- expressions, like breaking the chain of causation, or ‘novus, actus 
interveniens. In real life there are combined and composite inter- 
acting causes; new intervening causes (as shown in the case of 
joint tortfeasors) from the time when the causes begin to operate 
until all the contributing causes meet in the casualty and cause the 
damage. Only then is the complete set-up of negligence consti- 
tuted. However, the last act does not nullify all the causes which 
precede it. The man who fires the train only explodes the maga- 
zine because everything else necessary to produce that effect has 
been prepared. The last straw only breaks the camel’s back 
because of all the other things which have been placed upon it. 
The cases will show how small a percentage admit of the last oppor- 
‘tunity, if it can be identified at all, being treated as the decisive 
cause. There may no doubt, though rarely, be such cases. Travers_ 
Humphreys J. answered the junior counsel’s question whether the. 
substantial cause was dependent on the last opportunity, by reply- 
ing ‘Not necessarily’. I may observe in anticipation of the 
authorities to be cited, how difficult it is to pick out the last act, 
or to say there was a last opportunity. Causes are generally 
mixed up with the rapid interplay of events in the mélée. It is 
very difficult to see how there could be combined negligence at all 
unless, as I have said, the causes were operating at the same time. 
It has been strenuously contended that-there cannot be contribu- ` 
tory negligence unless the acts are simultaneous, but in The Volute 
(supra) that idea was rejected. It is fallacious to treat the time 
when the act was done, as the time at which the effects of the act 


operated causally. Even if the last act is separated in time, its . - 


‘ character may often, and perhaps generally, be coloured by the 
whole previous situation. I may add that until the common law 
was changed by the Act, it was impossible to get a true theory of 
contributory negligence. The earlier decisions are apt to be unsatis- 
factory and misleading because the court could not find more than 
one fault. A really comprehensive theory of contributory negli- 
gence can indeed only be extracted from the Admiralty cases, the 
most important and crucial of which are The Volute (supra) and 
The Eurymedon (supra). These two cases contain the most logical 
definition of the principles of contributory negligence. It is true 
that some years before the Act, and possibly under the influence- 
of the Admiralty decisions, attempts were made to improve the 
common law of contributory negligence, and I shall have to refer 
again to Caswell’s Case, and aiso to another case in the same 
volume, that of Lewis v. Denye [1940] A.C. p. 921. These were 
both cases in which the court had to determine a question of con- 
tributory negligence. In the former the action was for damages 
t fencing 4 dangerous machine in breach of the 
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statutory requirements. The defence was that the workman him- 
self had been negligent. IfI may quote what I said in that case, 
while still exercising judicial functions, at p. 179 :— 

e... at least since Davies v. Mann, the law in discussing 
contributory negligence in such cases has disregarded as not 
materially contributing causes some acts of the plaintiff which 
might be regarded as negligence in a sense, and treated them 
as of subsidiary moment in ascertaining the causation of the 
injury and has fixed attention on what was judged to be the 
proximate or effective cause. Hence the question was stated 
as it was in Swadling v. Cooper to be what was the substantial 
cause. Contributory negligence involves two elements, negli- 

` gence and contributing negligence. The policy of the statu- 
tory protection would be nullified if a workman were held 
debarred from recovering because he was guilty of some care- 
lessness or inattention to his own safety, which though trivial 
in itself, threw him into the danger consequent on the breach 
_ by his employer of the statutory duty. It is the breach of 
statute, not the act of inadvertence or carelessness, which is 
then the dominant or effective cause of--the JUF Thi 
follows, I think, if the rules of contributory neg fsen6ési , 
accident or collision cases are suitgbly adapted to desl ip 

breaches by an employer of his st@tutory duty’... 
In my references to Davies v. Manx, A think my. meaning $) 

that the plaintiff’s negligence was not thgated as a materia ly-ton-, 

` tributing cause, if its effects could have “igen, and ought ‘to have 
been, avoided if the defendant had exercised“erdinary, chrë. -This 
I think is all that was meant in that case. In any event no one in 
“ 1940 attached any importance to the time sequence. In the case 
of- Lewis v. Denye (supra), Lord Simon quoted a passage from 
Lord Atkin in Cagwell’s Case, which I have already cited, and went 


on :— 












<€... An act of this quality was at least a substantia 
cause of the appellant’s injury and therefore contributed to it 
so as to exonerate the respondent from liability ’. 

The respondent was the defendant and he was claiming that the 
plaintiff’s negligence being at least a substantial cause of the injury 
-exonerated him, under the common law rule that the loss could 
not be apportioned. The time sequence was again rejected or 
ignored, as in Swadling v. Cooper (supra), to which I have already 
referred. Though the main issue there was the sufficiency of the 
judge’s direction to the jury, the decision was based on the legal 
proposition that the question for the jury was what was the sub- 
stantial negligence which caused the damage. The Legislature in 
the Act rightly did not refer to the supposed rule of law, called the 
last opportunity, because they did not think it was necessary to do 
so. The Act gave the court a mandate to decide if both parties 
were in fault, and if so, to apportion the damage. The Act, in 
doing so, necessarily changed the substance of the law which before 
the Act would have required the court to dismiss- Pe a 

«est ay t ~ 
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claim if the plaintiff’s fault wholly or partly caused the damage. 
If the law had treated the time sequence as a decisive test that 
would have appeared clearly in the cases. The Act in giving the 
court power to apportion as well as to find that there was contri- 
butory negligence, obviously brought the common law into line 
with the Admiralty law on this point. However, no further 


changes were necessary to produce this effect in the Act. The ` 


common law was sufficiently defined, and the court was to proceed 
to fulfil its mandate to decide whether or not there was. contribu- 
tory negligence. The passages I have quoted from the authorities 
before the Act were not mere obiter dicta, but were the grounds 
or basis for the decisions. The only points changed by the Act 
were such statements as that of Lord Simon at p. 981: ‘In that 
case (i.¢., where the plaintiff is negligent) the plaintiff cannot 
recover because the injury is partly caused by what is imputed to 
him as his own default’. That was the rule of law which the Act 
was changing. The provisions in the Act for apportionment showed 
the consequences which were expected to follow from a decision 
on the issue of contributory negligence. In practical life the pos- 
sible complex of ordinary circumstances may take many forms. 
You may have negligence piled upon negligence-which would indeed 
be paradoxical if everything could be ignored except the last act 
of negligence—like the last straw on the camel’s back. The whole 
question of contributory negligence must, as Lord Birkenhead 
said in The Volute (supra), be settled on broad common-sense lines, 
as a jury would. As we know, in running-down cases the negligent 


acts are in most cases practically simultaneous, even though an: 


observer with a stop-watch could register a succession in time. 


There may, however, be cases of separate and several negligence, ` 


if I may again quote from The Volute (supra), and then it is 
always a question of degree whether there is, or is not, a sufficient 


separation in time and place to justify either a finding that one or ` 


another was the sole cause, or more frequently that both were in 
fault and that the damage was due to combined negligence, in the 
light of the general conditions which define legal responsibility and 
in their application to particular circumstances. Acts of negligence 
on both sides, even multiplied and successive, may well be 
material to be reckoned with in fixing shares of liability. Ques- 
tions of multiplication, succession or simultaneity are merely in- 
cidental in the valuation of the complex situation. There must 
always be a certain complication in contributory negligence cases 
because the question has regard to combined negligences of at least 
two parties. Hence, what is called the rule in Davies v. Mann 
(supra), is not a rule of law, but merely a guide helpful perhaps in 
some cases to the court in determining shares of contribution. If 
either party’s negligence has contributed to the damage, at what- 
ever stage, early or late, of the situation which culminated in the 


Pa 
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injury, there should now be contribution accordingly. The court 
is not now limited to finding a single cause. 

_ Davies v. Mann belongs to a set of two cases, Butterfield v. 
Forrester, Davies v. Mann, which are summarised by the House 
of Lords in Swadling v. Cooper (supra), which I shall quote. But- 
terfield v. Forrester is perhaps the more instructive. In that case 
the plaintiff complained that he had been injured by a nuisance 
created by the defendant in placing a pole across the highway. 
The plaintiff riding violently ran into the pole and was injured. 
The case is noteworthy because Lord Ellenborough with his rough 
horse-sense laid down the wise axiom ‘one person being in fault 
will not dispense with another taking ordinary care for himself’. 
That was in 1809. Perhaps a more accurate jurisprudence might 
have said that there was fault there on both sides, but what Lord 
Ellenborough meant was that the substantial fault was with the 
plaintiff. No reference was made there to ‘ last opportunity’. The 
court had to decide who substantially caused the damage and was 

` content to fix the liability on the plaintiff as the sole cause. 

Davies v. Mann, which we knew in early days as the ‘ donkey 
case’, was again a nuisance on the highway in the form of a 
hobbled donkey left there by the plaintiff. The poor helpless 
animal was killed by being run over by an outfit, belonging to the 
defendant, consisting of three horses and a wagon. The driver had 
left the horses’ heads; he was a little behind the horses at the 
moment ‘and not exercising any control. On one view it might 
have been said that each party was .in fault, but the facts are 

-briefly and obscurely stated. It was, however, accepted that not- 
withstanding the fault of the plaintiff’s servant in leaving the don- 
key, yet the defendant could have avoided the accident by ordinary 
care on his part. It is interesting to note that Lord Hailsham’s 
judgment in the case of Swadling v. Cooper (supra) sums up these 
two cases very briefly : 


‘Mere failure to avoid the collision by taking some extra- 
ordinary precaution does not in itself constitute negligence : 
the plaintiff has no right to complain if in the agony of the 
collision the defendant fails to take some step which might 
have prevented a collision unless that step is one which a 
reasonably careful man would fairly be expected to take in 
the circumstances. All this is familiar Jaw and is commonly 
illustrated in textbooks by contrasting the cases of Butterfield 
v. Forrester and Davies v. Mann’. 


Lord Hailsham is clearly intending to give a summary of the 
law and not merely explaining how much or how little need be 
included in a summing-up to the jury. Though it is true that he 
said that on the facts there was no room for the application of the 
doctrine that was illustrated in Davies v. Mann, he added, the 
crucial question was that stated by the learned judge which has 
already been quoted : ‘ Whose negligence was it that substantially 
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caused the injury?’ The whole tenor of Lord Hailsham’s speech 
is inconsistent with any doctrine of the efficacy of ‘the last clear 
chance’. This doctrine, if it be a doctrine at all, receives no more 
support from the decision in the House of Lords in Radley v. 
L. & N. W. Ry. (1876) 1 App.Cas. 759. The facts were simple 
enough. A colliery company owned a bridge over a railway 
siding; the bridge was eight feet high. The colliery were in the 
habit of placing their trucks in the siding, and the railway company | 
from time to time used to take the trucks away. The railway - 
‘engine driver, doing this one morning, did not notice that on one 
of the trucks there was placed another truck, so that the joint 
height was eleven feet. As he drove the trucks on to get them 
off the siding, he found himself met with an obstacle, but he went ` 
on pushing and, in doing so, broke down the bridge. In the 
` Exchequer Chamber it was held that the substantial or sole fault 
lay with the colliery people, who should have given notice of the 
unusual obstacle, and were accordingly liable for the whole damage. ` 
The House of Lords on the contrary put the blamie on the railway 
company for not ceasing to force on the trucks and finding out ` 
what the obstruction was. The judge had directed the jury that 
thé plaintiffs, the colliery company, who claimed for the damage 
to their bridge, must satisfy the jury that the accident happened- -_ 
solely through the negligence of the defendants’ servant, and that 
if both sides were negligent so as to contribute to the damage, the © 
plaintiffs could not recover. The House of Lords ordered a new 
trial. The jury, they said, ought to have been told that though 
the plaintiffs’ negligence may have contributed to the accident, yet 
if the defendants could by ordinary care ‘and diligence have avoided 
the mischief, that is, if they had not been negligent, the plaintiffs’ - 
negligence would not excuse them. That was only an example of 
the general rule that plaintiffs could not recover if they were partly 
in fault. The jury were not told, as they should have been, to con- ': 
sider that ordinary care and diligence on the part of the engine. 
driver, notwithstanding any previous ‘negligence of the colliery 
company, would have made an accident impossible. I do not know ' 
what, on the new trial, the jury found, but in any event, I do not 
find any statement of a general principle of ‘ the last clear chance’. | 
In principle it is merely accidental that the substantial cause may 
be the last cause. There was no doubt a sequence in that case. . 
The substantial cause had to be ascertained on the whole situation. 
That was good sense. The duty of the court was to fix the liability.. 
But for the arbitrary rule that the common law court could not 
apportion the loss, it may well have been held that both parties — 
were in fault. The jury was certainly not to be directed to consider - 
who was guilty of the last act of negligence as was suggested by, ` 
the junior counsel in Swadling v. Cooper (supra). 

The true rule now is to be found by examining the judgment- of 
the House of Lords delivered by Lord Birkenhead in The Volute 
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_(supra). ‘That was a case in Admiralty subsequent to the Maritime 
Conventions Act of 1911, which, as I have said, first gave the 
Admiralty Court power, in addition to the power the court had 
always had to apportion damages where both ships were to blame, 
to fix the- proportions in accordance with the relative degrees of 

_ fault. This is a power essentially similar to that now given to the 
courts of common law under the Act. The collision in question there 

_ was between a destroyer, the Radstock, and a merchant vessel, the 
Volute. It was war-time and the vessels were part of a convoy. The 
Volute, as convoy leader, ought to have given a signal when chang- 
ing course. She did not, and in consequence of the omission to give 
a signal, the Radstock took the wrong action of porting her helm and 
going full speed ahead and thus causing a collision. The Radstock 
was..clearly to blame and her action was the last action taken. 
But the House held that the Volute’s wrongful omission to sound 
the signal also contributed to the casualty, and held both vessels to 
blame. The reasoning of the judgment delivered by Lord Birken- 
head can only be properly understood by reading the whole. Certain 
salient features may, however, be illustrated by a few quotations. 
I may here observe that the Admiralty law and the common law 

. have always been in agreement on the principles of what constitutes 
contributory negligence, though up to the Act of 1945 they have 
differed as to the remedy. Now the two courts are substantially 
in agreement in both respects and hence the principles laid down in 

` The Volute are the law of the common law courts as well as the 
Admiralty. At this point reference may also, if necessary, be made 
to what was said in the case of the Anglo-Newfoundlund Co. v. 
Pacific S.W. Co. [1924] A.C. 406. 

‘Lord Birkenhead, after referring to the authorities, said that in 
contributory negligence the acts of negligence need not be synchro- 
nous, and thus negatived the essential importance of the last chance. 
As to the cases where the acts are not synchronous, he made the 
following observations which go to the root of the matter. I must 
quote these observations in full :— 

‘Mr. Marsden, writing before the Maritime Conventions Act 
passed, suggests as matters of contributory negligence acts or 
motions either concurrent in time or identical in character or 
equal in degree of fault. If this be correct, the acts of negli- 
gence need not be synchronous. 

Upon the whole I think that the question of contributory 
negligence must be dealt with somewhat broadly and upon 
common-sense principles as a jury would probably deal with it. 
And while no doubt, where a clear line can be drawn, the sub- 
sequent negligence is the only one to look to, there are cases 
in which the two acts come so closely together, and the second 
act of negligence is so much mixed up with the state of things 
brought about by the first act, that the party secondly negli- 
„gent, while not held free from blame under the Bywell Castle 
rule, might, on the other hand, invoke the prior negligence as 
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being part of the cause of the collision so as.to make it a ‘case 
of contribution. And the Maritime Conventions Act with its 
provisions for nice qualifications as to the quantum of blame 
and the proportions in which contribution is to be made may 
be taken as to some extent declaratory of the Admiralty rule 
in this respect ’. 

These observations on the law, which are as clear as they’ are 
comprehensive, were then applied by Lord Birkenhead to the facts 
of the case. He said: ‘... if the Volute had not neglected to 
give the appropriate whistle signal when she ported. there would 
have been no collision. On the other hand, if the Radstock in the 
position of danger brought about by the action of the Volute had 
not gone full speed ahead, there would have been no collision’. 
He then concluded : ‘In the present case there does not seem to be 
a sufficient separation of time, place or circumstance between the 
negligent navigation of the Radstock and that of the Volute to 
make it right to treat the negligence on board the Radstock as the 
sole cause of the collision’. I may note that Lord Birkenhead in 
his judgment sets out a long quotation from Dowell’s Case (supra) 
in which Lord Campbell C.J. refers to Davies v. Mann, and says: 
* There, although without the negligence of the plaintiff the accident ` 
could ‘not have happened, the negligence is not supposed to have 
contributed to the accident within the rule upon this subject : and, 
if the accident might have been avoided by the exercise of ordinary 
care and skill on the part of the defendant, to his gross negligence 
it is entirely ascribed, he and he only proximately causing the 
loss’. That passage may seem to state a practice in 1855 in deter- 
mining the causes of an accident to disregard the plaintiff’s negli- 
gence in cases where the effects of that negligence could have been 
avoided if the defendant had exercised ordinary care and skill, so’ 
that when he did not do so, he is debarred from relief as against. 
the plaintiff on that part of the plaintiff’s conduct which, in fact, 
contributed to the damage. That is certainly, on the face of it;a _ 
technical and arbitrary rule inconsistent with the principles speci- . 
fically laid down and defined by Lord Birkenhead for deciding 
according to ordinary plain common sense. The whole idea of 
ordinary plain common sense is to include the whole sequence of 
events and give to each part of them its appropriate value in the 
causing of the damage. Looking at the totality of the sequence’ ' 
which led up to the casualty, I take it accordingly that Lord Birken- 
head in laying down the rule he did, was necessarily excluding as 
irrelevant that part of Lord Campbell’s judgment which deals with 
this point. What is quite clear, however, is that Lord Birkenhead ' 
expressly came down against any doctrine of the last opportunity. . - 
I refer particularly to the passage at p. 187 :— : 

£ - Contributory negligence certainly arises when’ the 
negligence is contemporaneous, but are the only cases of con- , 
tributory negligence cases where the negligence is contempor-_ 
aneous? Is it to be the rule that in all cases if the tribunal can 
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find a period at which A’s negligence has ceased and after which 
B’s negligence has begun that then the negligence of A is to be 
disregarded? If such should be the rule it will be found that 
the cases of contributory negligence would be few’. 

This judgment delivered by Lord Birkenhead is, I think, the 
most comprehensive and illuminating examination of the general 
principles of contributory negligence. I remember that it was 
reported as a matter of current gossip at the time that Lord Philli- 
more, who was one of the House, had had at least a considerable 
hand in the preparation of that speech, and certainly it shows a 
remarkable grasp of principle and remarkable care in selecting the 
particular authorities on which reliance was placed. As a contrast 
to the facts in The Volute, I may refer to the Anglo-N ewfoundland 
. Case, which I have already mentioned. The House there held that 
` one of the two vessels, the Alconda, was solely to blame. The other 

vessel was being launched in a narrow channel in the Clyde and in 
the process obstructed, to some extent, the passage way. The 
Alconda saw the exact position and received and acknowledged 
notice of it. This latter is a most important feature, because it 
emphasises the element of awareness which is illustrated in all the 
cases where a question of contributory negligence has arisen. A 
"question of negligence can only arise if the situation is or ought to 
be, apparent. This is particularly emphasised in the case of The 
Eurymedon (supra), to which I shall refer in a moment. In The 
Alconda the position was perfectly obvious, but notwithstanding 
that, the Alconda attempted to force a way down the narrow chan- 
nel left by the launch, and in doing so, ran aground. Lord Shaw in 
his speech repeated a useful passage from Lord Selborne’s speech 
in Spaight v. Tedcastle (1881) 6 App.Cas. 217, observing that an 
omission by one vessel in some earlier stage to do what should have 
been done, ought not to be regarded as contributory negligence, if 
it might in the circumstances which actually happened have been 
unattended with danger but for the defendant’s fault, and if it 
had no proper connection as a cause. with the damage which fol- 
lowed. To the same effect are valuable observations of Lord 
Watson in Cayzer & Co. v. Carron Co. (1884) 9 App.Cas. at p. 887. 
Lord Shaw in [1924] A.C. at p. 420 included in his speech a 
passage the purport of which was quite clear in its context, express- 
ing a view of Davies v. Mann and showing how such a view might 
fit in with the facts of a case. What Lord Shaw said was :— 
<.. . I take the principle to be that, although there might 
be—which for the purpose of this point I am reckoning that 
there was—fault in being in a position which makes an accident 
possible yet, if the position is recognised by the other prior to 
operations which result in an accident occurring, then the 
author of that accident is the party who, recognising the posi- 
tion of the other, fails negligently to avoid an accident which 
with reasonable conduct on his part could have been avoided. 
Vor. 13 2 


18 THE MODERN LAW REVIEW Vor. 18 


Unless that principle be applied it would be always open to a 
person negligently and recklessly approaching, and failing. to 
avoid a known danger, to plead that the reckless encountering 
of danger was contributed to by the fact that there was a 
danger to be encountered. There is a period of time during 
which the causal function of the act or approach operates and 
it is not legitimate to extend that cause backwards to an 
anterior situation. The anterior situation may be brought 
about either innocently or by some mistake; but if it has . 
nothing to do with the subsequent operations which contri-° 
buted to produce an accident or collision, it is not legitimate 
to treat it as a contributory in liability for the result thus 
produced ’. 

It is to be noted that in the course of that passage, Lord Shaw 
deals not with negligence but with recklessness, which is generally 
a different matter, to which contributory negligence would not 
apply, because recklessness may be tantamount to a deliberate 
action. It is impossible, I think, to treat that passage as involving 
a doctrine of the rule of the last opportunity, and if it did, it would 
be inconsistent with the views of the whole House of Lords in The 
Volute. A mere dictum of one Lord of Appeal cannot be treated as 
overruling these views. I have referred to the case because it seems 
to mé to be a very good illustration by way of contrast with the . 
events in The Volute to point out what might have been in the mind 
of Lord Birkenhead when he referred to a subsequent and separate 
act of negligence. By that would generally be meant something 
in the nature of an independent act of negligence, either subsequent 
or prior to the final issue supervening upon an existing situation. 
Apart from that, however, he may be also contrasting an anterior 
situation which can be said to have been preliminary to the subse- 
quent operations which were responsible for the damage. What he 
says is quite consistent with the test of broad common sense because 
he is fixing attention on the substantial negligence which caused the 
accident. He also makes the crucial test of negligence, awareness 
actual or imputed of the situation. In The Eurymedon (supra), in 
the judgment of Bucknill J., as I may note in passing, that learned 
judge observed that if the accident in question had occurred in 
daylight and those in charge of the Eurymedon had known that the 
Corstar was at anchor, there would have been ample time to avoid 
her without difficulty. The facts may be stated quite shortly. 
The Corstar had been negligently moored in such a way that with 
the tide she swung round right across the fairway and blocked that 
to a considerable degree. After dark the Eurymedon was going 
down the Thames and failed to recognise the position of the Corstar 
which was unusual and improper, in time to take appropriate helm 
or other action. In his admirable judgment, Bucknill J. held that 
they should have found that those on board the Eurymedon should 
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have realised the position earlier. Bucknill J. summed up his con- 
clusion, which is quoted by Greer L.J. in the Court of Appeal in this 
way :— 

‘In this case those in charge of the Eurymedon did not 

~- appreciate the fact that the Corstar was at anchor until it was 

7 _ too late to avoid her. I have already decided that the Eury- 

„medon was to blame for not taking earlier action by reducing 

speed, but the negligence of the Corstar in allowing herself 

7 to get into an improper position does seem to me to be wrapped 

up with part of the negligence of the Eurymedon. To quote 

the words of Lord Birkenhead in The Volute : “ In the ordinary 

plain common sense of the business the Corstar has contributed 

to the accident by her negligence”. I therefore find both 
vessels to blame’. 

_ This conclusion was affirmed by the Court of Appeal in three 

valuable judgments, in which the earlier cases were discussed. So 

far as the point of the ‘last opportunity ’ is concerned, I can sum 

„up the position, I think, by quoting a short passage from the judg- 

ment of Scott L.J., because all the Lords Justices were of the same 

opinion :— 

‘During the hearing of the appeal Mr. Carpmael, for the 
Corstar, cited to us most of the cases in which the principle of 
Davies v. Mann has been discussed, but in my view the broad 
feature which results from the cases is, alike in Admiralty and 
at common-law, that the final question is one of fact, to be 
decided by the tribunal of fact, with due regard to all the cir- 
cumstances of the case, as Bucknill J. pointed out at the end 
of his judgment. I confess to a feeling that much of the litiga- 
tion which has taken place in the past upon this type of 
question has arisen through -a tendency to substitute a too 
philosophical analysis of causation for a broad estimate of 
responsibility in the legal sense. I respectfully agree with a 
-phrase of Lord Wright in McLean v. Bell : “ the decision of the 
case must turn not simply on causation but on responsibility ”. 
,When a solution of problems of this type is sought solely in 
terms of causation, it is difficult to avoid the temptation of 
concluding that the last act or omission in point of time is of 
necessity not only the last link in the chain of causation, but 
the determining factor in the result, since ex hypothesi but 
for that last link the result would never depend only on the 
last link. This is especially so in maritime collisions, just because 

. in the behaviour of large vessels the effect of a given cause may 
for physical reasons continue in operation for a long time, or 
may not show itself at all till after a considerable interval of 
time. And if the cause was set in operation by negligence, it 
will not lose that characteristic merely through the lapse of 
time. Until some other person comes “ into range ” as it were 
—I include the personified ship of Admiralty parlance—the 
duty of proper navigation is doubtless abstract, for a breach of 
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it affects no one; but, as was said by Anglin J. in the judg- 
ment quoted with approval by Lord Sumner in British Columbia 
Electric Ry. v. Loach, on the emergency happening the abstract 
obligation becomes a concrete duty towards the person affected 
by it’. 
One further passage from the same learned Lord Justice may 
usefully be quoted :— 


‘The idea that the last act of negligence is necessarily or ” 


even presumably to be regarded as “ the efficient, proximate. or 
decisive ” cause of the collision, imputing a legal conclusion of 
sole responsibility, was rejected by Lord Birkenhead in his 


opinion in The Volute. He there pointed out that there are ` 


many cases where the two negligences—of plaintiff and defen- 
dant—are not synchronous, but successive; and yet that in 
these cases it may be right for the court to hold both parties 


to blame, because on the broad common-sense view both - 


contributed to the result.’ 


These authorities now state the common law rule as much as the . 


Admiralty rule because the rules of what constitutes contributory 
negligence are the same both in Admiralty and in common law, 
notwithstanding the differences in fact between a collision of two 
taxi-cabs and a collision between the Queen Mary and a battleship. 


I take the general law to which the Act applies now to be that which , . 
was summed up by Lord Birkenhead and which is also consistently `. 
laid down or recognised in the modern authorities, to some of which’ 


I have referred—such decisions as Swadling v. Cooper, Caswell’s 
Case and Denye’s Case, the case of The Boy Andrew, and all cases 


in which no effect was given to an arbitrary rule of the last oppor- ` 


tunity, but the investigation was entirely directed to ascertaining 
what was the substantial cause or causes, if there were contributing 
causes, of the casualty. The same can be truly said about all the 
recent cases on this point. The modern law is, I think, made quite 


clear by the House of Lords in the decisions that I have referred to, `` 


including what was said in Lord du Pareq’s judgment in Grant v. 
Sun Shipping Co. (supra), and especially The Volute. As I have 
pointed out, in The Volute there was a separate and several act of 


negligence on the one side, and the same is true of The Eurymedon. l 


and The Boy Andrew. If the law was giving a technical effect to 
‘ the rule of the last opportunity ’, it ought to have done so in these 


cases, but it did not, and the common law implicitly rejected any , 


abstract ‘rule of the last opportunity ’ in these recent cases in the 
House of Lords. Some doubts have been raised about the effect 
of what has been called static negligence. By this is meant, I 


apprehend, a case where an obstacle or danger or nuisance is left, 
by the man who placed it there, but his responsibility obviously - 


continues as long as the danger itself. The negligence becomes. con-. 
tributory as soon as contact is established by a new negligence and 


Moe 
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the casualty and damage follow. To produce the effect the negli- 
gences must be combined. The last chance, which I suppose means 
the last act or omission in the course of the combined causation, 
cannot be cut off and separated notionally from the whole complex. 
There is no chain of causation with separate links; the last straw 


', that breaks the camel’s back only has that effect because of the 


burdens previously imposed and left to load the animal. Generally 
speaking, in most accidents no one has a last chance. I have given 
some instances to the contrary, but they are merely illustrations of 
the successive acts of negligence, as contrasted with the more 
ordinary cases of what may be called simultaneous or synchronous 
negligence in which the whole complex of circumstances happens so 
close together that for practical purposes there is no real means of 
fixing on a succession. The so-called ‘rule of last opportunity ’ 
which, as I have indicated, I do not regard as a rule of law in the 
proper sense, is merely a convenient guide in some comparatively 
rare cases to ascertain the cause or causes to which the damage can 
be attributed. It is, therefore, as has been said by Denning L.J. 
in the case to which I shall next refer, rather a test of causation. 
Apart from that, it can never be more than a mere arbitrary and 
illogical rule of thumb to which no doubt sanctity in the earlier law 
has been attached. As such it has not, and never has had, any 
logical basis. It serves no purpose of utility or social welfare or 
logical cogency and I hope will disappear from the discussions in 
books, as in the same way it has generally been passing from the 
actual judgments of the courts. 

Since the Act became law two important decisions have been 
given in the Court of Appeal in which there was devoted a good deal 
of discussion to the question of the so-called rule of last opportunity 
or last clear chance. One of these is Davies v. Swan Motor Co. 
(Swansea) [1949] 2 K.B. 291. The leading judgment was given by 
Bucknill L.J. who, as we have seen, had been a judge sitting in 
the Admiralty Court on the trial of The Eurymedon. It was, like 
so many of these cases of contributory negligence, a collision on the 
road, and was between a dust lorry and an omnibus. The court held 
- that’ as between these two, both were in fault, and both therefore 
` contributed to the damage to the plaintiff. 

The plaintiff, who was a dustman employed by the Swansea 
Corporation, was at the time in a position on the side of the lorry 
which was prohibited by his employers. As a result of his position 
he was seriously injured. He tried, when the two vehicles collided, 
to get out of the way by scrambling into the lorry, but failed, and 
was so seriously hurt that he died soon afterwards. As he had been 
disobeying orders not to be in that position on the lorry, a case was 

‘made that his breach of duty contributed to the accident. The 
court held that the case was made out and that, in consequence, 
his damages were to be reduced under the Act by 20 per cent. 
There is a long discussion by the judges in the Court of Appeal of 
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the general principles. It is, I think, clear that there no true case 
of the last opportunity was established on any view. The accident 
happened, so far as the man was concerned, without warning; as 
Evershed L.J. said, the man was injured in the mêlée. There does 
not seem to have been any real dispute whether there was contribu- 
tory negligence or not. None of the Lords Justices felt called upon 
to give a precise ruling on the suggested rule of the ‘ last oppor- 
tunity’. In effect, I think it is not altogether incorrect to say that 
the whole court were of opinion that the rule of the ‘last oppor- | 
tunity ’ was never a rule of law, but if it was, it suffered a demise — 
independently of the Act. Denning L.J. went on to say that the 
so-called doctrine was not a principle of law but a test of causation, 
and was a fallacious test because the issue did not depend on 
proximity in point of time. As to the rule in Davies v. Mann 
Evershed L.J. reserved his opinion, and took the view that questions . 
under Davies v. Mann did not arise in that case; Denning L.J., as 

I have said, expressed a rather different opinion. I cannot, how- 
ever, at this stage in this brief article, examine in any detail the very 

valuable and instructive judgments given in that case. I will only 

note that Lord Justice Bucknill quoted in full the passage which - 
I have quoted from Lord Birkenhead in The Volute, and was 

prepared to decide the case before him on the basis of ordinary 

plain common sense as required by Lord Birkenhead’s judgment. 

The other case which has been decided by the Court of Appeal 

since the Act is Henley v. Cameron (1949) 65. T.L.R. 17. 

This is summarised in the judgment of Bucknill L.J. in 

the Swan Case just cited. He says that in Henley’s Case the 

defendant negligently left his motor car unlighted on the highway 

and a motor-cyclist with headlights, and therefore presumably able 

to see it, ran into it and was killed. The question was whether the 

defendant by leaving his unlighted vehicle on the road was guilty of 

negligence which contributed to the accident, or was it solely due 

to the motor-cyclist who saw the vehicle and could have avoided 

running into it. Tucker L.J. and Singleton L.J. held that both 

parties were to blame, but Asquith L.J. held that the motor-cyclist 

was alone to blame. The majority of the court, I think, came to 

their conclusion on the basis of the broad common-sense view pro- 

pounded by Lord Birkenhead in The Volute. The Lord Justice who 

dissented, in a very interesting judgment, analysed the facts to show 

that in his opinion the motor-cyclist was alone to blame. JI find it 

difficult to agree, notwithstanding the respect I have for that very 

learned Lord Justice, in the particular reasoning by which he 

arrived at that conclusion. I agree with the majority. 

I wish to say that I have read a great many very learned and 
ingenious discussions of these questions contained in a number of 
articles published by law journals in this country and in the United 
States and in the Dominions, and I hope I shall be acquitted of any 
failure to give due weight to all the fluctuating and subtle arguments 
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with reference to this so-called rule which has been called ‘ the rule 
of the last opportunity ’. It is strange to me that so much learning 
and analysis should have been applied in regard to what, in the last 
resort, appears to me to be either a rule of thumb or a fallacious 
so-called principle. In the same way, I have not been able to deal 
in detail with decisions or Acts of the Legislatures in the Dominions 
touching these matters, There are, of course, limits to the space 
which can be allotted by publishers to a writer in one of their 
journals, and I have been granted a liberal allowance. I should 
like to make one concluding observation, not perhaps very pertinent 
here, and that is, that I think the courts may sometimes tend to go 
too far in their reverence for precedents. It was unfortunate 
perhaps that in comparatively recent days, the House of Lords 
decided that it was bound by its own decisions, and within the last 
few years the Court of Appeal has applied the same rule to its own 
decisions. I should have thought that for all practical purposes, it 
would have been enough to attribute persuasive but not coercive 
authority to previous decisions, but in any case, matters of obser- 
vation, for instance, discussions as contrasted with decisions, while 
often very valuable for sidelights which they throw by way of 
explanation and reconciliation on the law generally and on the 
decisions, cannot claim the coercive authority of actual judgments. 
If that were not so, the range of multiplicity of precedents would 
` definitely be extended, and we might have the curious picture of 
several conflicting precedents from a single case in which the judges 
agree in the result but for different or differently elaborated 
reasons. 
Wricut * 





* Lord Wright of Durley, P.C., G.0.M.G., F.B.A., LL.D., was one of the judges of the 
King’s Bench Division, 1925-82; a Lord of Appeal in Ordinary, 1932-5, 
1937-47; Master of the Rolls, 1935-7; Chairman of the United Nations War 
Crimes Commission, 1945. He is the author of Legal Essays and Addresses, 
and many articles. 


PUBLIC WELFARE OFFENCES, STATUTORY 
DUTIES, AND THE LEGAL STATUS OF 
THE CROWN 


A RECENT decision of the High Court of Australia 1 has—for the first ` 
time as it seems—raised a problem of considerable theoretical and 
practical importance, part of the wider question of how to adjust. 
old legal concepts and theories to twentieth century conditions of | 
government and society. 

Under the Australian Commonwealth Re-establishment and 
Employment Act, 1945, employers are under a duty to reinstate 
persons who have completed a certain period of war service, in their 
former employment. A further section provides that they shall not 
without reasonable cause terminate or vary such employment. 
Offenders are liable to a penalty of £100, to be imposed by a court 
of summary jurisdiction. Other sections of the Act provide, for 
certain other offences, imprisonment not exceeding six months, 
alternatively or in addition to a penalty. The whole Act is speci- 
fically declared binding upon the Crown. 

The defendant, who was a manager of a Commonwealth munition 
factory, was prosecuted before a court of petty sessions in Victoria 
for unlawful termination of the plaintiff’s employment. Conviction 
was possible only under section 5 of the Commonwealth Crimes Act, 
which provides that ‘any person who procures or by any act of. 
commission is in any way directly or indirectly knowingly concerned 
in or party to any offence against any law of the Commonwealth, 
shall be deemed to have committed that offence, and shall be punish- 
able accordingly °. Although there is increasing support for the 
view that the person who can act directly on behalf of a corporate 
body is its organ or alter ego,? the defendant in this case was only 
in the position of a servant. His conviction was therefore dependent 
upon his being an accessory to an offence committed by the Crown. - 
Although the High Court decided by a bare majority to confirm 
the order of the magistrate dismissing the information, the majority 
of the judges did not reject the possibility of the Crown being .- 
convicted for a criminal offence. A short analysis of the different 
judgments well illustrates the strains to which the steady expansion , 
of commercial and managerial government activities in the ‘ mixed 
economy ° of Britain and the Dominions exposes traditional legal 
thinking. 


1 Cain v. Doyle 72 C.L.R. 409 (1946). z 

2 Lennard's Carrying Co., Ltd. v. Asiatic Petroleum Co., Ltd. [1915] A.C. 105; . 
cf. Winn, ‘ Criminal Responsibility of Corporations’ (1929) 3 C.L.J. 398, and - 
Welsh, ‘ Criminal Liability of Corporations ’, 62 L.Q.R. 345. 
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Only the Chief Justice (Latham C.J.) dismissed the idea that the 
Crown might commit a criminal offence as unacceptable in principle. 
His objections were, first, that the fundamental idea of the 
criminal law is a prosecution of offences against the King’s peace; 
secondly, that the Crown itself would have to be a prosecutor in 
the case of serious offences; thirdly, that the Commonwealth would 
have to pay a fine to itself; and fourthly, that where imprisonment 

-was at least an alternative penalty, the Crown could not be included 
as it could not be imprisoned. 

` Dixon J., with whose judgment Rich J. concurred, took a less 
rigid view. He did not regard the imposition of a criminal liability 
upon the Crown as a theoretical impossibility. But he thought 
that there was the strongest presumption against such an inter- 
pretation of any statute: ‘It is opposed to all our conceptions, 
‘constitutional, legal and historical. Conceptions of this nature are, 
- of course, not immutable, and we should beware of giving effect 
to the strong presumption in their favour in the face of some clear 
expression of a valid intention to infringe upon them. But we 
should at least look for quite certain indications that the legislature 
had adverted to the matter and had advisedly resolved upon so 
important and serious a course’. The following reasons persuaded 
. Dixon J. that the present Act did not displace the presumption : 
first, there was no court with summary jurisdiction over the 
Crown ; secondly, any fine would go to the Federal Treasury, which 
would thus have to pay fines to itself; thirdly, the Crown had power 
to remit fines; fourthly, if the answer were different, two or more 
ministers or other Crown servants could be held guilty of con- 
spiracy. ` All these technical considerations were, however, in the 
opinion of Dixon J., only illustrations of the wider principle ‘ that 
the King is not under the coercive power of the law’. Like 
Latham C.J. he drew a distinction between the penal and the merely 
directive aspects of the statute. Even without penal sanctions, an 
Act might still impose certain duties on officers of the Crown and 
their neglect might be remedied by injunction or mandamus or civil 
remedies. 

The dissenting judgments of Starke and Williams JJ. took au 
entirely different line. Starke J. emphasised that ‘ Sovereign 
bodies may create rights and obligations against themselves and 
submit the determination of those rights and obligations to the 
jurisdiction of the Courts and provide means for enforcing them ’, 
and that ° A penal sanction does not seem an impossibility, especially 
when, as in this case, the judicial authority may order that portion 
of the penalty be paid to the employee’. He thought that if the 
duties imposed on governments could not be enforced against them, 
the effectiveness of the Act would be seriously impaired. Similarly, 
Williams J. saw no constitutional difficulty in the way of the 
Sovereign binding himself in Parliament. Both judges pointed out 
that the Commonwealth had been subject to liability in contract 
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and tort since the Judiciary Act of 1903. Williams J. did not regard 
difficulties of enforcement as decisive, as the Crown might be pre- 
sumed to meet its legal obligations out of the moneys provided by . 
Parliament. i 

Thus, four out of five judges of a court which is not noted for 
either radicalism or disrespect for the.principles and traditions of the 
common law, did regard the criminal conviction of the Crown as at 
least theoretically possible. It is submitted that this conclusion is 
not only theoretically correct, but that it represents one of the 
necessary adaptations of legal thinking, if the inevitable extension 
of governmental responsibilities and functions is to be balanced by 
an extension of the rule of law. This means a removal of the 
lingering remnants of the historical identification of the Crown with 
the person of the King, and of both with the modern State. 

All the specific reasons produced in the High Court against 
criminal liability of the Crown seem unconvincing. First, the 
subjection of the Crown to summary procedure is a mere technical 
matter, not an objection of principle. A comparable technical 
obstacle was overcome when the (English) Criminal Justice Act, 
1925, s. 38, provided for the trial of corporations by indictment. 
Nor is there any reason why submission of the Crown to sunimary 
procedures should not follow from an Act which is specifically 
declared applicable to the Crown. Secondly, the possibility that the ` 
Treasury might both pay and receive fines presupposes the unity 
and indivisibility of the Crown, which should now be discarded. The 
purpose of a fine, especially in penalties for administrative or social’ 
welfare offences, is not always primarily to hurt the defendant 
financially. It is to attach a stigma—pronounced by independent 
law courts—on the breach of legal obligations which have been 
imposed in the interest of the community. If a modern giant 
industrial concern is fined for’a statutory offence, it does not norm- 
ally hurt an individual. But an accumulation of such convictions 
will deservedly impair the standing and reputation of such a 
concern. Nor is there any doubt that public corporations such ‘as 
the National Coal Board or the Transport Commission could be fined: 
for statutory offences. Yet they are in substance part of the 
government machinery, and their finances are, in a more or less 
_ direct way, linked with government finance.* But there is no 
reason why the often merely technical difference between a govern- 
ment department separately incorporated as a statutory authority, 
and a government department which remains technically part of 
the Crown, should be elevated into a matter of principle. The 
apparent absurdity of the Crown paying a fine to itself is part of 
nineteenth century legal thinking applied to twentieth century 
conditions. ` 


3 Cf. ‘The New Public Corporations and the Law’, 10 Mod.Law Rev. 249; 
also 22 Australian Law Journal, p. 11 et seg. 
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; The same applies to the further argument that the Crown could 

not be imprisoned. In R. v. I. C. R. Haulage, Ltd.,* the Court 
of Criminal Appeal held that an indictment for a common law 
conspiracy to defraud lies against a limited company. It also dis- 
agreed with the earlier decision of R. v. Cory Bros.,> where the 
court refused to indict a company whose directors had caused the 
. death of an unemployed coalminer by charging a fence with electric 
current. It held that it is sufficient if a fine is at least an 
alternative punishment. This is strongly supported by both Winn 
and Welsh. On the other hand, ‘ Where the only punishment 
which the Court can impose is death, penal servitude, imprisonment 
or whipping, or a punishment which is otherwise inappropriate to a 
body corporate, such as a declaration that the offender is a rogue 
and a vagabond, the Court will not stultify itself by embarking on a 
‘trial in which, if a verdict of Guilty is returned, no effective order 
by way of sentence can be made’.’ There is no reason why these 
considerations should not apply to the Crown. If an Act is declared 
specifically applicable to the Crown, this applicability should go as 
` far as is technically possible whether the literal or the mischief rule 
of statutory interpretation is applied to the construction of the 
statute. 

All these points arc, however, aspects of a wider problem. The 
absurd fiction that because modern government is still nominally 
carried out in the name of the King, the government is above the 
law, has at last been discarded for the sphere of civil law.’ But, 
ironically enough, it is conservative legal thinking on this subject 
that still impedes the implementation of Dicey’s principle of equality 
before thé law. The only reason for differentiating between civil 
and criminal liability would be that an imposition of criminal 
liability upon the Crown would offend against elementary principles 
of constitutional law anu public policy. This leads us to a distinc- 
tion of two types of criminal law which is becoming more and more 
important. The common law type of criminal offences, from murder 
to larceny, which demands a mens rea, still dominates the text- 
books, but a type of criminal offence which is mainly administrative 
in character and does not involve a moral stigma is steadily gaining 
in importance. This kind of statutory offence is essentially an 
instrument of government, a formalised protection of social welfare 
provisions. Safety or health provisions in factories, purity of food- 
stuffs or beverages for sale, compliance with directions on price 
control, standards of production, or building restrictions, are some 
of the innumerable illustrations of this growing branch of adminis- 
trative penal law, which the last war in particular has made familiar 


4 [1944] K.B. 551. 
5 [1927] 1 K.B. 810. 
. 8 See note 2, above. 
7 Welsh, loc. cit., p. 868. 
8 British Crown Proceedings Act, 1947. 
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to thousands. On the Continent this has long been known as 

‘ Verwaltungsstrafrecht ’. American authors have recently intro- . 
duced a.corresponding category called ‘ public welfare offences ’.° 

Liability for such offences is normally strict. It is designed to 
ensure a standard of conduct in the social interest rather than ‘to 

punish a state of mind of the individual. As long ago as 1846, an 

English court held a retail dealer guilty of having adulterated 

tobacco, although he neither knew nor had any reason to suspect it 

was adulterated.?° Since then, the range of strict statutory offences 

has widened immensely. It includes the sale of food, liquor and 

narcotics, traffic offences, building regulations, safety devices in 
- mines, factories, docks, and a multitude of other activities closely , 
connected with public order and social welfare. As Hall points out, 

these public welfare statutes represent ‘ relatively recent adapta- 

tions to an intricate economy’, and ‘their occurrence does not 

arouse the resentment that characterises the effective attitudes 

_directed at the perpetrators of traditional crimes’. There is nothing 

shocking in the suggestion that the Crown—whether it acts through 

a government department or through a separate corporation— 

should be subject to this type of penal liability. The public policy 

which has led to the constitution of an increasing number of govern- 

ment activities in the form of public corporations, fully liable in 

public and private law, and as nearly as possible on the same 

footing as a private individual, applies with equal force to liability 
for statutory offences, which are one way of ensuring public order 

and the minimum of social standards in services. And just as: 
separate budgeting, accounting, and auditing of public corporations 

—whether or not they are entirely financed by the government—is 

regarded as an essential means of ensuring efficient management and 

honest accountancy, so the liability of the Crown and other public 

authorities to fines must be seen, not as a means of making them 

suffer financially, but as a means of ensuring a standard of public 

conduct at least equal to that which the Crown demands of its 

subjects.’ mi 


® Sayre (1933) 33 Columbia Law Review 71; Hall, Principles of Criminal Law 
(1947), p. 281. 

10 R. v. Woodrow (1846) 153 Eng.Rep. 907. ` 

11 There is no need to go into the further question whether the Crown, like other 
corporations, might also be liable for criminal offences which demand a mens 

‘ rea. Welsh has recently analysed the criminal liability of corporations in 
general, in the light of three English decisions of 1944, which have held cor- 
porate bodies liable for crimes in which a guilty state of mind was an essential 
element. The actions of other ‘ primary representatives’, i.e., representatives ` 
who are organs rather than mere servants or agents of the corporations, were 
-imputed to the bodies corporate. Both Welsh and Winn (loc. cit. note 2) 
advance powerful arguments for the general extension of criminal liability of 
corporations, except for a limited number of crimes such as bigamy, incest, and 
rape, which could not be committed by a corporation, and certain crimes which 
are not punishable by the infliction of a fine, at least as an alternative to a 
heavier penalty. The main difficulty in extending this wider criminal liability 
of corporate bodies to the Crown lies probably in constitutional law. As 
Dixon J. pointed out in Cain v. Doyle (72 C.L.R. at p. 425), ‘ Except in great 
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In Cain v. Doyle, the relevant Act had been specifically declared 


"applicable to the Crown. The court did not, therefore, have to 
discuss the wider and closely related problem how far the Crown can 
generally be presumed to be bound by statutes. The general policy 
problem is the same as discussed in the first part of this article ; is 
there any reason for the continued exemption of the State—i.e., of 
governmental departments and of incorporated public authorities 
which are covered by the ‘ shield of the Crown ° 1?» —from the binding 
force of statutes of general application? The desire to extend 
‘equality before the law as far as compatible with the necessary 
minimum of governmental and administrative discretion should, one 
might have thought, have led the courts to the utmost restriction of 
this privilege- of the Crown except where overriding interests of 
public policy demanded its preservation. But it is not without irony 
that the English and Australian law courts, which have shown great 
sensitiveness to the growth of administrative power, and which 
have, sometimes in the desire to restrict it by the prerogative juris- 
diction of the High Court, extended the notion of ‘ quasi-judicial °’ 
to very dangerous lengths,!* should have moved in entirely the 

` opposite direction on the question of the binding effect of statutes 
on the Crown. 


The textbook rules on this matter are conflicting.‘* One rule 


says that ‘It is presumed that the Legislature does not intend to 
deprive the Crown of any prerogative, right or property, unless it 
expresses its intention to do so in explicit terms, or makes the 
inference irresistible’. This rule, deriving as it does from the 
supremacy of the King in the pre-democratic age, is of respectable 
antiquity.* But the other rule is hardly less respectable : the rule 
t that the King is not bound unless he is specially named, or must be 
included by necessary implication, does not apply ‘when the Act 
is made for the public good, the advancement of religion and justice, 
_ the prevention of fraud, or the suppression of injury and wrong; 
“for religion, justice, and truth are the sure supporters of the 


matters of State the Crown acts only by its ministers and servants. If two or 
more of them knowing the facts agree upon a course of action which constitutes 
or involves the offence on the part of the Crown, they would then be guilty of 
conspiracy and punishable under s. 86 of the Crimes Act, and it would not 
matter that they were ignorant of the legal consequences of their decision and 
were actuated solely by a desire to serve the interests of the Commonwealth. 
In the same way, if the act or order were that of one Commonwealth officer 
only, he might be punishable under s. 5 of the Crimes Act. In either case, 
besides incurring the liability to punishment prescribed by those provisions he 
would be liable to dismissal from the public service, if he were subject to the 


“Commonwealth Public Service Act: see s. 62 (2)". The question is of mainly 


theoretical interest, and lies outside the scope of the present inquiry, which is 
concerned with statutory offences of an administrative and social service 
character. i 


12 On this problem see Friedmann, ‘Legal Status of Incorporated Public 


Authorities ', 22 Australian Law Journal 7. 


“18 As, for example, in R. v. Electricity Commissioners [1924] 1 K.B. 171. 


14 
15 


Cf. Maxwell, Interpretation of Statutes, 9th ed., p. 141. 
Willon v. Berkeley (1562) Plowden 236. 


80 - THE MODERN LAW REVIEW Vou. 13 


crowns and diadems of kings’’’.1° With the development of legis- ` 
lative activities the exception was either bound to swallow the rule, 
or the meaning of the exception had to be whittled down. Except _ 
for the dwindling number of private Acts, hardly any modern 
statute could fail to come under one or the other of the categories 
mentioned in the rule of the Ecclesiastical Persons Case. The last 
war, with its numerous defence or national security regulations, in 
particular those giving protection to tenants, brought the problem 
repeatedly before the courts. Instead of welcoming this cpportunity 
of eliminating or at least reducing the scope of an inequality between 
governors and governed, perhaps even more objectionable than the 
now abolished privileges of the Crown in common law, the courts 
did the reverse. In Att.-Gen. v. Hancock,” Wrottesley J. held 
that the Crown was not bound by the Courts (Emergency Powers) 
Act, 1989, under which execution of judgments was not permitted 
without the leave of the court. He surveyed a number of previous 
decisions, the majority of which had declared the Crown exempt 
under comparable statutes. Although the learned judge, at the ` 
beginning of his judgment, clearly said that the original reason for - 
the exemption of the King hardly applied to modern conditions, he 
was content to give as the main reason for his decision that ‘ this 
Act of 1989 is an Act which, if applied to the Crown, would clearly 
divest it of or diminish in some way, the Crown’s property, interests, 
or rights’. If, in Hancock’s Case, it could at least be said that the 
recovery of income tax arrears was a public interest, weighing more 
heavily than the war-time protection of debtors, such considerations 
do not apply to the later decisions. In Re Hutley’s Legal Charge," 
recovery of possession of mortgaged farm land by the Public Works 
Loan Commissioners was the issue. In Minister of Works (W. A.) 
v. Gulson,’® the Australian High Court was concerned with the. 
ejectment of a tenant, a sergeant of police, from premises held on & 
weekly tenancy, and let to him by the Minister for Works under 
the Public Works Act. By a majority, the court held that the 
National Security (Landlord and Tenant) Regulations did not bind. 
the Crown.?° It is, however, the most authoritative of the recent 
decisions on this point which is also the most objectionable. In 
Province of Bombay v. Municipal Corporation of Bombay,” the 
Privy Council held that an Act of the City of Bombay which gave it 
power to carry municipal drains through certain streets, roads, and 
land, did not bind the Province of Bombay, then a part of the 
18 Case of the Ecclesiastical Persons (1601) 5 Rep. 14a; Magdalen College Case 
(1616) 11 Rep. 70b, 78a; R. v. Armagh (Archbp.) (1722) Stra. 516; Bac.Ab. 
Prerogative (E) 5. 
17 Att.-Gen. v. Hancock [1940] 1 K.B. 427. 
18 [1941] Ch. 369. 
28 [1944] Argus L.R. 349. 
20 Similar decisions have been given under the English Rent Acts: see, e.g., 
London County Territorial and Auziliary Forces Association v. Nichols [1949] 


1 K.B. 35. 
21 [1947] A.C. 58. 
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Crown. The judgment, which was delivered by Lord du Parcq, had 
little more to say in support of its decision than ‘ that to interpret 
the principle ’—t.e., that the Crown cannot be held to be bound by 
statutes enacted for the public—‘ in the sense put on it by the High 
Court would be to whittle it down, and they could not find any 
authority which gives support to such an interpretation ’. 

When faced with conflicting or ambiguous rules, the courts have 
frequently recourse to considerations of public policy or general 
justice, sometimes in situations far more dubious than the present 
one.?? It is difficult to understand why they have so conspicuously 
missed an opportunity of moulding the law in accordance with 
principles of legal policy which are above party controversy.?% 
Socialists may regard the reduction of Crown immunities and pre- 
rogatives as a price to be paid for the socialisation of industries and 
other extensions of governmental activity in the planned State; 
Conservatives may regard it as a necessary safeguard for the citizen 
against the arbitrary encroachments of bureaucracy, and as a 
guarantee for fair competition between public and private enterprise. 
‘But both philosophies arrive at the same conclusion. Why should a 
government department which owns land be exempt from an obliga- 
tion to lay drains which serve agricultural or sanitary purposes ? 
Why should a State housing commission be exempt from the build- 
ing regulations of a local authority? *4 The ordinary citizen is 
bound to feel resentment against such differentiations. Thanks to 
the line taken by the courts, he may come to regard the State as 
landlord with particular apprehension. Again, it is hardly 
encouraging for local authorities to watch government departments, 
or any other public authorities protected by the ‘shield of the 
Crown ’, flouting the standards or obstructing the services which 
the local authorities are developing within their sphere. Nor are the 
decisions based on any contrary legal philosophy or policy. They 
are distinguished by the absence of any guiding principles. Such 
a guiding principle may well be derived from a version of the 
traditional rule as adopted in Craies on Statutes 24° from various 
older sources and repeatedly used by Australian courts.24> It says 


22 For a survey of decisions and developments see Friedmann, Legal Theory, 
2nd ed., Chap. 23, especially pp. 285-305. 

23 The British Crown Proceedings Act, 1947, for example, was supported by all 
parties. 

24 Such was the decision of the Supreme Court of N.S.W. in N. Sydney Council 

- Vv. Housing Commission, 48 S.R. (N.S.W.) 282 (1948). The decision followed 
‘the Bombay Case. On the other hand, the Victorian Supreme Court, in 
Victorian Railway Commissioners v. Herbert [1949] Argus L.R. 440, held 
railways commissioners bound by the Landlord and Tenant Act, 1948 (Victoria), 
on the ground that, in so far as they owned and let property, they were not 
exercising a governmental function, and thus were not ‘under the shield of 
the Crown’ (cf. Tamlin v. Hannaford [1949] 2 All E.R. 827). This decision 
would not help, however, where a government department is a defendant. 

240° 3rd. ed., p. 356. 

24b The High Court in Sydney Harbour Truss Commissioners v. Ryan, 18 C.L.R. 

“ > 17858, i it to hold the New South Wales Government bound by the Employers” 
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that the King cannot be stripped by a statute, which does not speci- 
fically name him, ‘ of any part of his ancient prerogative, or of 
_ those rights which are incommunicable and are appropriated to him 
as essential to his regal capacity °. On the other hand, a statute 
may, without naming him, deprive him ‘ of such inferior rights as 
belong indifferently to the King or to a subject, such as the title 
to an advowson or a landed estate’. Translated into modern 
terms, this means that the presumption should be against a statute 
binding the Crown where it would interfere with the governmental 
functions outlined by the Prerogatives (notably Military Affairs, 
-Foreign Affairs, Treaty-making Power) but that the presumption 
should be the other way where the statute concerns activities which 
put the Crown on the level of other individuals, that is to say, 
jndustrial, commercial and managerial activities. Such a rule 
would combine historical continuity with an intelligent interpreta- 
tion of the many new activities of the State. It would constitute 
an acceptable compromise—for the guidance of Parliament as well 
as of the courts—between the preservation of governmental freedom 
of action in certain spheres and the submission of the State to the ` 
rule of law, where it is compatible with and indeed demanded by 
the public interest. : 

Both problems discussed in this article—that of penal liability 
of the Crown, and that of the binding force of statutes—point to the 
need for a more articulate theory of State. The historic continuity 
of the development from the absolute monarchy to modern constitu- 
tional democracy, as well as the disinclination of British juris- 
prudence to formulate general theories of law, has been in the way 
of such a development. But as with the problem of administrative 
justice, ‘the absence of articulate thinking now threatens the proper 
functioning of the machinery of justice. 

Continental theory has long known the dual aspect of the State, 
as sovereign and as fiscus. It has been compelled to think about 
the problem mainly because of the need to adjust the jurisdictions’ ` 
of the civil courts and the administrative tribunals. Continental 
legal theory and practice is by no means unanimous as to the proper 
solution. The French distinction, for example, between gestion 
publique and gestion privée, attempts to make the nature of the 
service the distinguishing test. . It is of course never easy to draw- 
an exact borderline between predominatingly administrative and — 
predominatingly civil functions and activities of public authority. 
However, French jurisdiction has worked out reasonably satisfactory 
practical tests. The adoption of common forms of contract, for 
example, or of other transactions developed by civil law, such as 

Liability Act; the Supreme Court of Victoria, in R. v. Hay [1924] V.L.R. 97, 

used it to hold the Crown bound by the Statute of Frauds. Unfortunately, the 

majority of the High Court icok a more narrow view in the recent case of 

Minister for Works (W.A.) v. Gulson, where Williams J. was content to say 


that the principle of Crown immunity clearly applied to all property vested 
in the Crown. 


` 
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‘ employment, transport, etc., indicates a gestion privée rather than 
_ a gestion publique, and consequently indicates civil instead of 
- administrative jurisdiction.* In view of the high competence and 
legal independence of administrative tribunals, which in many cases 
have given more protection to the citizen than the civil courts,”° 
the citizen is not greatly affected by the distinction. A nearer 
analogy to the problems of the common law systems may be found 
in the doctrine of State immunity in international law. The increas- 
ing commercial activities of States have made the traditional 
principle of immunity of ships‘owned by foreign States under their 
own jurisdiction out of date and unjust in its application. 
‘Characteristically, most Continental courts have attempted to 
restrict the immunity of States by distinguishing between the 
different types of State activities. But British and American courts 
have refused to modify traditional principles, though hardly out of 
any particular sympathy with socialism or State interference in 
, commercial matters. The Continental courts have experimented 
~ with three different solutions 2’: the first makes the form of the 
transaction decide; Belgian and Italian courts in particular hold the 
State liable when-it concludes a contract, for example, when Army 
. authorities buy shoes, or bullets. Requisitions, on the other hand, 
are held to be acts of sovereignty and immune from jurisdiction. 
This test is satisfactory enough for most cases, but it does not solve 
situations such as that discussed in the case of Rederiaktiebolaget 
Amphitrite v. R. (1921), where the promise of the British 
Government to release a Swedish ship when she had entered a British 
port, was held not to be of a contractual nature. Nor does the 
test provide a solution where the government may be liable for 
negligence or other torts. The second solution distinguishes between 


- , sovereign and non-sovereign, or public and non-public, functions of 


the State. This is very-close to the distinction between ‘ govern- 
ment’ and ‘ non-governmental’ functions, which is responsible for 
so much confusion in British and American law, and which should 
‘now be abandoned as bad in theory and unworkable in practice, for 
it is impossible to achieve any generally acceptable line of demarca~- 
tion between ‘ proper ’ and ‘ improper ° activities of modern govern- 
ments, without adopting a specific political theory.?° 


25 Cf. Waline, Manuel Elementaire de Droit Administratif, 4 ed., 1946, pp. 54-58. 

36 A prominent example is the doctrine of ‘ imprévision ’, through which the 
French administrative courts have developed principles of revising and adjust- 
ing contracts in the light of changed circumstances. The French civil courts 
still refuse to adopt this doctrine, but it has had great influence on the doctrine 
of frustration of contract in modern German, Swiss and Greek law. Cf. David, 

. Cohn and Deschenaux in Journal of Comparative Legislation and International 

. Law, Vol. XXVIII, pp. 11-25, and Vol. XXX, pp. 55-56; Zepos, 11 Mod. 

Law Rev. 36-47. à 

-27 Cf. in detail Allen, The Position of Foreign States before National Courts (1933) ; 
Niboyet, Revue générale de droit international public, Vol. XLIII, p. 525 (1936) 

28 [1921] 3 K.B. 500. 

29 For a detailed discussion of this problem, see Friedmann, ‘Tegal Status of 
Incorporated Public Authorities’ (1948) 22 A.L.J. 7. 
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There remains the functional test. Whether or not a State is 
immune from jurisdiction and liability should depend on the nature 
of the particular activity. This is a test adopted by the nine 
nations which signed the Brussels Convention of 1926 °° concerning 
immunities of government vessels. State-owned vessels carrying 
cargoes and passengers were declared under the same rules of juris- 
diction and liability as private vessels, with the exception of certain 
specified categories comprising warships, hospital ships, and other 
non-commercial vessels. A parallel development is the increasing ' 
subjection of commercial inter-State transactions to private law and 
municipal jurisdiction.*! In a recent discussion of the borderlines 
between public law and private law transactions between States, 
Dr. Mann concludes ?? that no single test has been evolved to dis- 
tinguish the two categories. The nature of the transaction, the 
capacity in which the parties acted, the wording and contents of 
the agreement have been relied upon to determine its character. 
Commercial or industrial purposes, coupled with the adoption of 
contractual forms, will normally imply the adoption of private law 
and municipal jurisdiction. Recent developments in Britain and 
the Dominions reinforce this trend of the law. Government under- 
takings predominantly concerned with the conduct of industrial or 
business enterprise, or a comprehensive social service, have been 
incorporated and thus become subject to the rights and liabilities of 
private legal persons.” But as the cases discussed in this article 
show, numerous government activities remain which it is not practi- ' 
cal to incorporate but which may nevertheless create acute problems 
of liabilities and immunities. The functional test appears to be the 
only possible guide. Where a government department concludes a 
contract for the purchase of stores; where it runs a factory operat- 
ing machinery, employing clerical and technical staff; where it 
builds houses or treats patients in hospitals—it should be as nearly 
as possible in the same position as private legal individuals. To 
maintain that the operation of an ammunition factory, a national 
health service, or a railway is not the exercise of a proper govern- 
ment function would mean the adoption of a theory of government 
now rejected in the practice of every modern State. It would be 
little better to single out certain traditional functions, such as. 
defence, foreign affairs, police, as being necessary aspects of 
sovereignty. The running of ammunition factories is an aspect of 
defence, but its operation is a managerial enterprise, which involves 
contracts of purchase and employment, and the observance of 
numerous statutory obligations. The broad guiding principle should 
be that where the industrial, commercial, or managerial aspects of 


30 Britain signed but did not ratily the Convention. 

31 Cf. in particular R. v. International Trustee [1937] A.C. 500. 

32 Brit. Y.B. of Int. Law (1944), p. 27. * 

33 For details about Britain sec 10 Mod.Law Rev. 233. 377; about Australia, 
22 A.L.J. 7. 
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a government activity are involved, the presumption should be in 
favour of the application of the general law. As shown in this 
article, this should include statutory liabilities and penal liabilities, 
subject to the limitations which have been indicated. There will, of 
course, always be difficult borderline cases. But such difficulties 
occur in all branches of the Jaw, and a problem analogous to the one 
under discussion here has occupied Continental jurisdiction for many 
years. 

The conclusions reached in this article may be summed up as 
follows : first, it is now increasingly necessary to abandon the 
lingering fiction of a legally indivisible State, and of a feudal concep- 
tion of the Crown, and to substitute for it the principle of legal 
liability where the State, either direct or through incorporated public 
authorities, engages in activities of a commercial, industrial or 
` managerial character. The proper test is not an impracticable 
distinction between governmental and non-governmental functions, 
but the nature and form of the activity in question. Secondly, a 
large proportion of modern statutory offences is mainly administra- 
tive in character, designed to ensure the maintenance of minimum 
standards of public life and social services. Penal liability for 
breaches is usually strict, as it increasingly affects corporate bodies, 
and its main purpose is not financial punishment but social stigma. 
There is thus no reason why the Crown should not be subject to fines 
‘for such statutory offences. Thirdly, the rule that the Crown is not 
bound by statute except when specifically mentioned or by necessary 
implication, is socially and politically objectionable, nor is it legally 
compelling. It is the exception to the rule which should be 
developed by the courts, not the rule itself. The application of the 
rule should be limited to such cases where an overwhelming public 
interest demands that the Crown should be exempt. 

Lastly, all these problems underline the necessity of a more 
_ articulate theory of State in modern British law. 


W. FRIEDMANN.* 


* Professor Friedmann is Professor of Public Law at the University of Melbourne, 
Australia, and is also a member of the Editorial Board of the Modern Law 
Review. He is the author of Legal Theory. 


MEASURE OF DAMAGES IN CONTRACT 
AND TORT—LAW AND FACT 


Since the two recent decisions in Monarch S.S. Co. v. Karls- . 
hamns Oljefabriker (A/B) [1949] A.C. 196 (on which see 12 
M.L.R. 872) and Victoria Laundry (Windsor) Ltd. v. Newman 
(1949) 65 T.L.R. 274; [1949] 2 K.B. 528: the proper interpre- 
tation of the two rules in Hadley v. Bawendale (1854) 9 Ex. 354 
may be taken to be settled. The first rule is, it appears, to be 
contrasted with the ‘ direct consequence’ rule adopted for torts 
by the decision in the Polemis Case [1921] 3 K.B. 560, as a 
subjective rule based upon ‘reasonable foresight’. Professor 
Goodhart’s view ( (1949) 65 L.Q.R. 189) that the effect of the 
Karlshamns Case is to bring the rule for torts into line with the 
contract rule does not seem to be borne out by a fair reading of 
Lord Wright’s speech upon which the learned Professor relies: 
even if Lord Wright had intended to show disapproval of the 
Polemis Rule his remarks would anyhow only have carried the 
weight of obiter dicta. The second rule in Hadley v. Baxendale 
is, it seems, to be treated as an application of the first to special 
circumstances: what would not, in the ordinary course of events, 
fall within the orbit of ‘ contemplation ’ may sometimes be held to 
have done so where, due to peculiar circumstances, a particular 
defendant may be taken to have foreseen special and peculiar con- 
sequences. Broadly, and for the moment uncritically, stated, these 
are the rules. 

The Karlshamns Case, then, supported by the Newman Case, 
has at last given us an authoritative statement of this branch of | 
the law. Lord Wright’s speech will, however, be further remem- 
bered for the following dictum which he let fall; ‘ Remoteness of 
damage’, he remarked, ‘is in truth a question of fact’ ( [1949] 
A.C. at p. 228). It is submitted with respect that this is a very 
important statement. Whatever rules may be laid down for the 
general direction of courts or the general direction of juries on 
the issue of damages, the actual decision, since it turns upon 
the ‘cause of causes and the consequence of consequences’ must ` 
always depend very largely upon the facts. It is indeed worthy 
of note that damages at common law were always a ‘ jury ° question 
(see (1981) 47 L.Q.R. 345: (1982) 48 L.Q.R. 90), and it was only 
when the findings of juries became subject to review by appellate 
courts that any ‘rules’ were formulated. A very neat illustration 
of the difficulty of applying the first rule has, as it happens, arisen 
very shortly after the Karlshamns decision. In Collins v. Howard 
[1949] 1 All E.R. 507 (in C.A. (1949) 208 L.T. 59: [1949] 2 All 
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ER. 824) the facts were as follows. A agreed with B to provide 
capital for the formation of a limited company which was to exploit 
for building purposes a certain material called ‘ lignarite’ which B 
had invented. Unknown to B, A, in order to provide the necessary 
funds, disposed of a certain block of Argentine Railway shares 

“which he held. B, in breach of contract, refused to go through 
with the formation of the company, and A thereupon bought an 
equal number of shares in the same company to replace the shares 
he had sold. Between the time of sale and the time of repurchase 
the market had risen: A therefore paid £245 more on repurchase 
than: he had received on the sale. In an action for breach of con- 
tract A sought to recover this £245 from B. In the court of first 
instance Humphreys J. analysed the situation thus: ‘There are 
certain contracts, such as contracts for the sale of land, in which, 
for special reasons, damages are strictly limited (Flureau v. Thorn- 
hill (1776) 2 W.M.BI. 1078; Bain v. Fothergill (1874) L.R. 7 H.L. 
158). This is not such an exceptional case: here the defendant 
could reasonably contemplate that if he broke his contract and it 
happened that the plaintif had sold shares, he would, as a reason- 
able man, acting to mitigate his loss, repurchase similar shares: 
the possibility of a market fluctuation, hence the actual loss, was 
something which a reasonable man in the defendant’s position 

- might have anticipated’. Hence the learned judge held that the 
£245 was recoverable. This seemed, with respect, an eminently 
.reasonable view. The case, however, came up on appeal, and the 
Court of Appeal reversed this decision ([1949] 2 All E.R. 824). 

` They held that the contract was in essence a contract to buy shares 

. in the new company, not a contract by which A agreed to sell B 
the Argentine Railway shares. Hence A’s dealings with these latter 
shares were a matter which could not be said to ‘ arise naturally ’ 
from the contract itself, they were quite independent of it; there 

„being no ‘ special circumstances? from which knowledge of them 
could be imputed to B, B could not be held responsible for the loss. 
This too seems an eminently reasonable and satisfactory way of look- 
ing at the matter, but it results in a reversal of the decision. It 
would be interesting to know whether the House of Lords would 
adopt either of these views or whether they would pronounce yet a 
third interpretation of the facts. It is submitted that the lesson that 

- one learns from this story is the lesson propounded by Lord Wright: 
the ‘tests ’—whether ‘foresight’, ‘direct consequence’ or what 
you will—only give an initial bias or impetus to the decision, once 
launched in the direction of that impetus the court turns juryman, 
and jurymen have a very wide discretion in the selection of 
significant facts. 

Collins v. Howard then illustrates the proposition that in the 
law of damages the application of legal rules is more important than 
the rules themselves; so perhaps criticism of the rules is not a 
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matter of very great moment. It is, however, hard to refrain from 
making a few comments upon the contract rules as they now stand. 

First, it is conceived that the reason why the courts tend to 
treat the contract-breaker more leniently in the matter of damages 
than they treat the tortfeasor—subjecting the former to a € sub- 
jective ’, the latter to an ‘ objective’ test—is not a reason of very 
respectable parentage. It is believed that there is a tendency to 
favour the contract-breaker because it is felt that since the forma- 
tion of contract depends (or is said to depend) uvon ‘ consensus’, 
it should follow that liability for breach should be limited by 
‘eonsensus’. In tort all is different, the wicked tortfeasor should 
suffer for his wrongdoing. Now, in respect of the tortfeasor there is 
a grain of truth in this; despite the efforts of text-book writers to 
limit the aim of tort to compensation, punitive damages may 
be, and constantly are, awarded in tort. On the other hand, in 
respect of contract this attitude is clearly unsound. In the first 
place, the ‘consensual’ theory of contract is only one of many 
theories, its ascendancy in modern text-books is probably traceable 
to the influence of continental analytical jurisprudence. Many con- 
tracts can be concluded without ‘ consensus ’, for instance, contracts 
under seal; further, much of the ‘ consensus ?, is often supplied not 
by the parties, but by the court itself, e.g., the ‘ticket cases’ 
and the ever-expanding classes of case in which the court is willing 
to ‘imply’ terms. So much is this latter proposition true that one 
often feels that the Law of Contract is in reality the set of rules 
applied by the courts to implement the absence of consent. Fur- 
ther, even if it be accepted as axiomatic that ‘ consensus ° is the 
hall-mark of the law relating to the formation of contract there is 
no reason why it should have any application in the law relating 
to breach of contract. Traditionally the English law of contract 
has, after all, been the law of breach of contract; assumpsit was in 
origin a tortious action. Why then should the contract-breaker 
receive milder treatment than the defamer? It seems strange, too, 
that at a time when in other branches of the law of contract the 
courts are tending to adopt ‘ objective ’ standards they should 
revert to the ‘subjective’ in relation to damages. Reference to- 
< implied intention ? no longer finds favour in the fields of frustration 
and quasi-contract. (See particularly the speeches of Viscount 
Simon L.C. and Lord Wright in the Fibrosa Case [1948] A.C. 
32. 

A is, perhaps, a pity that the Judicial Committee decision in 
Great Lakes Steamship Co. v. Maple Leaf Milling Co. (1924) 41 
T.L.R. 21 has not been cited more often in the courts. It was a 
contract case, almost: as striking in its facts as the Polemis Case 
in tort; and it was decided, by interpretation of Alderson B.’s 
magic word ‘naturally’, in the same sense. It appears unfortu- 
nately not to have been relied upon in the Karlshamns Case; had 
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-it ‘been, perhaps the law would have been different and, it is 
“conceived, more rational, today. 

Finally, it seems, since the Karlshamns Case, that a method of 
‘stating the second rule in Hadley v. Baxendale has now found 
favour which does much to negative the effect of it. In cases 


‘* “where there were special circumstances beyond the reasonable 


` prevision of the parties . . . it is laid down that the special facts 
must be communicated by and between the parties .. . if they are 
rot communicated it would not be fair . . . to hold the defendant. ` 
responsible’. (Per Lord Wright [1949] A.C. at p. 221.) That is‘ 
~ to say, nothing far short of contracting upon the terms of accepting 
liability in respect of the peculiar consequences is likely to render the 
defendant responsible for their results. The origin of this rule is, 
it seems, to be found in nineteenth century cases involving common 
carrier defendants; in these cases it was felt that one who had to 
accept a contract of affreightment ought not in fairness to be forced 
to subject himself to peculiar responsibilities unless he could be in 
a position to make a contract upon special terms (see, e.g., British 
Columbia Sawmills Co. v. Nettleship (1872) L.R. 7 C.P. 583, per 
Keating J., p. 591; and on appeal (1873) L.R. 8 C.P. 136 per Kelly 
C.B., p. 139). Some may consider that-it is to be deplored that a 
rule introduced from a sense of tenderness to a special class of 
defendant should have become a part of the general law. As the 
law is now to’ be stated it means, in effect, that Rules I and II in 
‘Hadley v. Baxendale are only alternative. ways of stating the same 


, 
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THE APPLICATION OF ENACTMENTS 
WITHIN ENGLISH TERRITORIAL WATERS 


Tue Borough of Seaville stands upon the shores of the English. 
Channel, not in any bay or arm of the sea. The Seaville pier 
extends for 300 yards out to sea beyond low-water mark and on 
the seaward end of the pier is situate a confectioner’s shop. One 
day the confectioner commits a summary offence against the Food 
and Drugs Act, for which offence he is duly summoned before the 
Borough Magistrates. He raises two defences : 

(1) An Act of Parliament which creates summary offences does 

not apply beyond low-water mark of the sea; and 

(2) The Borough Magistrates have no jurisdiction to deal with 

summary ‘offences committed beyond low-water mark in the 
absence of express statutory provisions so authorising them. 

The defences raised are based on R. v. Keyn (2 Ex.D. 63) (in 
which it is decided inter alia that no part of the sea beyond 
low-water mark is within the body of any English county) and 
Blackpool Pier Co. v. Fylde Union (41 J. P. 844) (in which it was - 
held that so much of a pier as lay beyond low-water mark was not 
part of the adjoining parish for civil parochial purposes but was 
beyond the realm of England). Before considering further these 
cases, it is desirable to consider some of the earlier statutes and 
decisions; most of them will be found to have beer discussed in 
the 175 pages. of the judgments in R. v. Keyn (supra). 

The statutes 18 Ric. 2, c. 5 and 15 Ric. 2, c. 8, declare that the 
Admiral shall not meddle thenceforth within the realm of England 
but only with things done upon the sea and that the court of the 
Admiral has no manner of cognisance, power or jurisdiction of any- 
thing done or rising within the bodies of counties either by land or 
water, but all such things rising within the bodies of counties shall 
be tried and determined by the laws of the land and not by the 
Admiral. According to Lush J. (Keyn at p. 289) and Cockburn 
C.J. (Keyn at p. 168), in the time of Richard If the realm con- 
sisted of land within the body of counties and all beyond low-water 
mark was part of the high seas. 

In R. v. 49 Casks of Brandy (8 Hag.Adm.Rep. 247) Sir John 
Nichol observed that no one ever heard of a land jurisdiction of a 
body of a county which extended three miles from the coast. 

In The Leda (Sw.Adm. 42) it was held, on the construction of - 
the Merchant Shipping Act, 1854, s. 460, that the limits of ‘ the 
United Kingdom ’ included its land and three miles from its shore. 
This would seem at first blush to deal a fatal blow at our confec- 
tioner’s contention. It is argued, however, that the very fact that 
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- the area of the ‘ United Kingdom’ was in doubt shows that it was 


by no means clear whether territorial waters would invariably be 
included in the ‘ United Kingdom’. Also, as the case turned on 


"7 .the construction of a Merchant Shipping Act, obviously terms in 


"it would be construed to include places where ships normally go. 


' It is not, it is submitted, an authority for saying that every Act 


of Parliament, whether it affects ships or not, applies to territorial 


_ waters. 


In General Iron Screw Colliery Co. v. Schurmanns (1 J. & H. 
180), a case of limitation of liability under a Merchant Shipping 
Act, Wood V.-C. stated that there could be no possible doubt that 
the water below low-water mark is part of the high seas, but that 
for certain purposes every country may legitimately exercise juris- 
_ diction over so much of the sea as is within three miles. Cock- 
‘burn C.J. (Keyn at p. 224) observed that this was far from saying 
` that the sea in question without the intervention of the Legislature 
is to be taken to be the territory of the local State for all purposes 
whatsoever, so that, independently of legislation, the local law will 


E apply universally within it. 


That the question whether an Act normally extends to territorial 


- waters is open to doubt appears also from section 2 of the Foreign 
_ Enlistment Act, 1870, which declares that it shall extend to all 


the dominions of the sovereign, including the adjacent territorial 
waters. Further, section 61 of the Licensing Act, 1872, provided 


‘that for all the purposes of the Act any pier, quay, etc., extending 


from any place within the jurisdiction of any licensing justices or 
magistrates’ court into or over any part of the sea should be 
deemed to be within such jurisdiction. Section 2 of 21 & 22 Vict. 
c. 109, refers to mines below low-water mark, ‘ adjacent to but not 


` _ part of the county of Cornwall’. 


In R. v. Keyn (supra), a German vessel (the Franconia), by 
criminal negligence of the German master collided with a British 


` ship causing the death of a person on the latter ship. The collision 


took place off Dover less than three miles from the Kentish shore. 
He was indicted at the Central Criminal Court (and not at Kent 
_ Assizes) for manslaughter on the high seas and within the juris- 


- diction of the Admiral. His conviction was quashed by the Court 
of Crown Cases Reserved by a majority of seven to six. The main 


` question in the case was whether there is jurisdiction over foreigners 


within the three-mile limit. It was held by the majority that there 
was no such jurisdiction over foreigners on foreign ships in the 


. absence of statutory enactment. The question whether an Act 


bound British subjects not on British ships within such limit was 


7 not specifically considered. It was not doubted, however, by 


Cockburn C.J., who was of the majority, that Parliament could 
legislate so as to extend English law over territorial waters, and 


` he cited the Customs Consolidation Act, 1876, s. 179, as an example. 


He, Sir R. Phillimore and Lush J. stated categorically that the 
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body of a county extends only to low-water mark and that all 
beyond is the high seas, but they do not go so far as to say that 
English law does not extend to Englishmen beyond low-water mark. 
That proposition the majority neither affirmed nor denied, being 
concerned with a foreigner on a foreign ship. The minority, how- 
ever, held that the sea within three miles of the coast is part of the 
territory of England, that the English criminal law extends over 
those limits and that the Admiral has jurisdiction to try offences 
by foreigners on foreign ships there. Brett J.A., of the minority, 
stated at p. 144 that every enactment of English law, common 
law or statute law, not confined to a less area by express words or 
necessary inference, is as law applicable to the water territory of >` 
England (i.e., within the three-mile limit), just as much as to the 
land territory. He further stated that the open sea (i.e., beyond 
low-water mark) is within no county and that the common law 
courts never had jurisdiction under the common law to try crimes 
there committed, even though committed by Englishmen (p. 145), 
but that the Central Criminal Court, as transferee of the Admiral’s 
jurisdiction, may try offences committed by Englishmen or 
foreigners in any ship, British or foreign, within three miles of the 
English shore. Coleridge C.J. at p. 158 likewise agreed that the 
law over such part of the sea could not be administered by the 
judges of Oyer and Terminer but could be administered by the 
Admiral. The majority and minority seemed to be agreed that the 
sea beyond low-water mark is not part of a county and that offences 
by Englishmen beyond such mark are within the jurisdiction of the 
Admiral. None of the judges suggested that Keyn should have: 
been tried at Kent Assizes on the ground that the crime had been 
committed in Kent. 

The judgment of Cockburn C.J. runs to eighty pages and the 
other judgments are also long. Numerous writers were cited in 
support by each side (and sometimes by both sides) as were other 
decisions besides those referred to above. Free Fishers of Whit- 
stable v. Gann (11 C.B. (N.s.) 887) was cited by the minority, for 
example, as showing that the soil of the sea shore to the extent of 
three miles from the beach is vested in the Crown. Some of the 
opinions cited also suggested that the jurisdiction up co the three- 
mile limit was for certain purposes only, e.g., customs and protect- 
ing English shores from insult from foreigners. 

Two months after R. v. Keyn had been decided, the case of 
Blackpool Pier Co. v. Fylde Union (41 J.P. 844) came before a 
court consisting of two judges who had been of the minority in 
R. v. Keyn. In this case it was held that so much of a pier as was 
beyond low-water mark was not rateable and that section 27 of 
the Poor Law Amendment Act, 1868 (which declared that every 
accretion from the sea, whether natural or artificial, should be 
annexed to and incorporated with the adjoining parish for all ` 
civil parochial purposes) did not apply, the pier not being an 
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accretion. Coleridge C.J., after referring to R. v. Keyn, declared 
in his judgment that the part of the pier beyond low-water mark 
was ‘beyond the realm of England’ and ‘out of the realm’. 
-Grove J. said that it was ‘out of the jurisdiction of the realm of 
England ’. 

Nine months after the judgments in R. v. Keyn had been 
_ delivered, the Territorial Waters Jurisdiction Act, 1878, received 
the Royal Assent. The preamble declares as follows : 

‘ Whereas the rightful jurisdiction of (the Sovereign) extends 
and has always extended over the open seas adjacent to the 
coast of the United Kingdom (and of the dominions) to such 
distance as is necessary for the defence and security of such 
dominions; and whereas it is expedient that all offences com- 
mitted on the open sea within a certain distance of the coasts 
of the United Kingdom (and dominions) by whomsoever com- 
mitted should be dealt with according to law.’ 

The Act then goes on to deal with indictable offences only and 
summary offences are not touched by any of its seven sections. 
Section 2 provides that an indictable offence committed by a 
person, whether a British subject or not, on the open sea within 
the territorial waters of H.M. Dominions is an offence within the 
jurisdiction of the Admiral, and section 7 that any part of the open 
sea within one marine league measured from low-water mark should 
be deemed to be open sea within such territorial waters. 

There has been little from Parliament or the courts since 1878 
to help on this matter. In Fitzharding v. Purcell ([1908] 2 Ch. 
166) it was stated that the bed of the sea below low-water mark 
is prima facie vested in the Crown, and Halsbury (Hailsham 
ed.), Vol. 88, p. 520, states that the soil of the sea between low- 

‘water mark and so far out to sea as is deemed by international 
law to be within the territorial sovereignty of the Crown is claimed 
as its property although outside the realm. The editor of Halsbury 
refers, however, to R. v. Keyn (supra) as laying down a contrary 
proposition and in Att.-Gen. for British Columbia v. Att.-Gen. for 
Canada ([{1914] A.C. 157) the Privy Council treated the conflict 
of opinion'in R. v. Keyn as unsettled and refused to pronounce on 
the question whether the shore below low-water mark to a point 
three miles out forms part of the Crown’s territory. 

The Licensing (Consolidation) Act, 1910, s. 107 (1), is in like 
terms to section 61 of the Licensing Act, 1872 (repealed), providing 
that for all the purposes of the Licensing Acts, 1828 (to 1934), any 
pier, etc., extending into or over any part of the sea shall be 
deemed to be within the jurisdiction of the licensing justices or 
magistrates’ court which it adjoins. 

In Barwick v. S. E. Ry. ({1920] 2 K.B. 387; [1921] 1 K.B. 
187, C.A.) the Blackpool Pier Case was discussed. Barwick’s Case 
dealt with an area of eleven acres reclaimed and walled off from 
the sea and is irrelevant to the subject now under consideration. 
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“Darling J., referring to the Blackpool Pier Case, said that the land 
under Blackpool Pier was as much part of the sea as the middle, 
of the Atlantic and that the only relation it bore to the realmi of - 
England was that it was within the three-mile limit and ‘ therefore. 
within territorial jurisdiction for certain purposes’ (which he did 
not specify). He later said that putting up a number of posts on 
which the pier was supported was no more extending the realm 
_than anchoring a ship over the same place would have been and 
that was what the two judges in the Blackpool Pier Case alluded 
to in saying that the pier was outside the realm. In the Court 
of Appeal only Scrutton L.J. referred to the Blackpool Pier Case, 
treating it as good law. It was suggested, however, that a stone 
jetty might be an ‘ accretion’ where a pier on posts was not. 

Section 27 of the Poor Law Amendment Act, 1868 (as to 
‘accretions from the sea) has now been replaced, with irrelevant 
modifications, by section 144 of the Local Government Act, 1933. 

The Wireless Telegraphy Act, 1949, is a very recent example 
of a statute expressly referring to territorial waters. Section 6 (1). 
declares that certain sections (which create only summary offences) 
‘shall apply to all (wireless) stations and apparatus in or over 
... the United Kingdom or the territorial waters adjacent 
thereto’; section 6 (2) makes provision as to foreign ships and 
aircraft in such territorial waters. It would seem that the drafts- 
man of the Act was of the opinion that it would not apply beyond 
` low-water mark in the absence of an express provision. The Act 
does not, however, contain any ‘section authorising magistrates’ 
courts to deal with offences in territorial waters except that offences 
on ships and British aircraft may anyhow be dealt with pursuant 
to the Merchant Shipping Act, 1894, s. 685, and the Air Navigation 
Act, 1920, s. 14. ; f 

The relevant statutes and cases dealing with our confectioner’s 
contention that enactments do not normally apply beyond low- 
water mark have now been examined, apart from some dealt with 
in the judgments in R. v. Keyn. The Food and Drugs Act, 1938, 
contains no provisions as to territorial waters or piers and declares, 
in section 80, that all offences under it may be prosecuted under 
the Summary Jurisdiction Acts. 

Let us now see what the modern textbook writers have to say. 
Some have nothing to say on this question at all, but Ryde on 
Rating (8th ed. at p. 522), Halsbury (Hailsham ed.) Vol. 33, p. 545, 
and Coulson and Forbes on the Law of Waters and Land Drainage 
(1988 ed., chap. 1) all refer to the Blackpool Pier Case as being 
still of validity. Indeed, of course, no judge in Barwick’s Case 
(supra) suggested that it was not still good law. 

Halsbury (Hailsham ed.) Vol. 9, p. 69, states : 

‘ A statute, unless its provisions show a contrary intention, 
applies only to the United Kingdom and acts made criminal 
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by it, in the absence of provisions to the contrary, are only 
criminal if done within the United Kingdom.’ 


The term ‘ United Kingdom” is not defined and the position as 
to the three-mile limit not discussed. At p. 56 of the same volume 
it is stated : 


€ At common law, the exercise of criminal jurisdiction is 
limited to crimes within the land of England with its ports and 
harbours, bays, gulfs and estuaries and so much of the outer 
coasts as extends to low-water mark. With regard to acts 
done outside those limits there was no jurisdiction at common 
law.’ 


The learned author of Coulson and Forbes lays down these 
propositions : 

(1) By international law the Crown has all necessary powers of 
protection and self-defence in territorial waters over sub- 
jects and foreigners alike ; 

(2) The realm of England only extends to low-water mark and 
all beyond is the high seas; 

(8) International law concedes extension of dominion evidenced 
by treaty or long usage. The concession cannot extend 
the realm of England so as to make the conceded portion 
liable to the common law or to vest soil in the Crown. 
This must be done by Act of Parliament. (‘Common 
law’ here seems to mean the law common to the realm 
rather than judge-made law as opposed to statute law.) 


In Maxwell on the Interpretation of Statutes (8th ed.) at p. 127, 
it is stated : 


‘The presumption is that Parliament does not design its 
_statutes to operate beyond the territorial limits of the United 
Kingdom.’ 
At p. 126 it is stated that the laws of England apply within its 
- territories including ‘its ports and waters which form part of the 
adjacent county’. (The 8th ed. puts ‘ country ’ for ‘ county ’ but, 
to judge from earlier editions and from the context, ‘ county” is 
correct.) 


These writers seem to support the confectioner’s contention. 
A contrary view is found in Oppenheim’s International Law, 7th 
ed., Vol. 1, at p. 44: 


‘ If, for instance, the municipal law of a state does not by 
a statute extend its jurisdiction over its maritime belt, its 
court ought to presume that, since by the law of nations the 
jurisdiction of a state does extend over its maritime belt, their 
sovereign has tacitly consented to that wider range of 
jurisdiction.’ 
The editor then refers to R. v. Keyn but it may be said, with 
respect, that this case does not uphold the proposition stated. If 
anything, it upholds the opposite contention. 
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The opinion is sometimes given that the Territorial Waters . 
Jurisdiction Act has declared the minority opinion in R. v. Keyn 
to be right. Whatever may be the position as to indictable 
offences, it is by no means clear that, by virtue of the preamble, 
all the laws of England are now effective in territorial waters, even 
though they create only summary offences or no offences. The 
preamble declared that the sovereign’s ‘jurisdiction °—not the 
“enactments of Parliament’ or ‘the laws of England ’—extends | 
beyond low-water mark. The preamble, it is submitted, is thus too 
vaguely worded to justify the conclusion that the laws of England 
apply beyond low-water mark, and indeed such a proposition would 
be in contradiction of the Blackpool Pier decision, so far as the’ 
Rating and Valuation Act is concerned. The Privy Council, as 
stated, treated the conflict of opinion in R. v. Keyn as unsettled 
and the editor of Coulson and Forbes states his opinion that the 
‘common law’ does not extend beyond low-water mark. The 
editor of Maxwell seems to imply also that statutes do not normally 
extend to territorial waters. In opposition, there is the cited 
opinion of Oppenheim, limited anyhow to ‘ jurisdiction °. 

It seems, therefore, that it is very much open to doubt whether; 
‘Acts of Parliament apply beyond low-water mark, if they do not 
create indictable offences or do not expressly state or necessarily 
imply that they so extend. Section 107 of the Licensing (Consoli- 
dation) Act, 1910 (supra), is an example of an Act expressly made’ 
so to apply and the Harbours, Docks and Piers Clauses Act, 1847, 
one of necessary implication. Indictable offences also seem, by 
necessary implication from section 2 of the Territorial Waters Juris- 
diction Act, to be punishable if committed within territorial waters. 
Halsbury, it is true, is of the opinion that this Act only applies to 
offences committed on board ship, but the writer takes the view that 
the Act is widely enough drafted to cover indictable offences com- 
mitted by persons on piers or swimming in the sea. The term 
‘indictable offence’ is here used to mean any offence which is not 
punishable on summary conviction only but does not include any 
offence for which the accused and only the accused may claim trial 
by jury under section 17 of the Summary Jurisdiction Act, 1879. 

Assuming, however, that the prosecution are able to persuade 
the Seaville Bench that the Food and Drugs Act does apply to their 
pier, there is still the confectioner’s objection to jurisdiction. It 
is based on these propositions :— 

(1) The offence was committed outside the county and borough 
for which the Seaville Magistrates act and upon the high 
seas, Summary offences (unless otherwise provided) must 
be tried where they were committed and the Food and 
Drugs Act contains (with irrelevant exceptions) no provi- 
sion authorising an offence under it to be tried elsewhere 
than where it was committed ; 

(2) The offence was committed on the high seas and therefore 


, 


~ 
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within the jurisdiction of the Admiral (R. v. Keyn). The 
Admiral’s jurisdiction has, by statute, been transferred to 
the Central Criminal Court (Central Criminal Court Act, 
1884) to Assizes (Admiralty Offences Act, 1844) and, in the 
case of certain indictable offences under the Criminal Law 
consolidation Acts of 1861, to Quarter Sessions (R. v. 
Devon JJ. [1924] 1 K.B. 508). His jurisdiction in respect 
of summary offences (if he ever had it) has never been 
expressly transferred to magistrates’ courts and the 
superior courts cannot try on indictment an offence 
expressed by statute to be triable summarily only (R. v. 
Kakelo [1923] 2 K.B. 798). The Merchant Shipping Act, 

1894, is here irrelevant. 
Therefore, the confectioner will argue, the offence having been 
committed on the high seas, it is out of the magistrates’ area of 
. Jurisdiction and the jurisdiction (if any) of the Admiral in respect 
of the offence has not been transferred to them. Only if there is 
“some statute giving jurisdiction to the Seaville Magistrates can 

they deal with it. 

To this the prosecution can reply that there is (in their view) 
such a statute. Section 2 of the Indictable Offences Act, 1848, 
provides that in all cases of indictable offences or ‘ offences of any 
kind or nature whatsoever committed on the high seas’ any justice 
for the county or other place where the offender is or resides may 
issue process for him to appear before that Bench and ‘to be 
. further dealt with according to law’. Our confectioner resides in 
Seaville. As there is power to summon or arrest the offender for 


” a non-indictable offence, he can only be ‘ further dealt with accord- 


ing to law’ under the statutes relating to his offence which, as 
we have seen, are the Summary Jurisdiction Acts. It would 
. therefore be contended that our confectioner may be dealt with by 
` the Seaville magistrates, as he has committed an offence which is 
within their jurisdiction by virtue of the cited section. 

The answer of the defence to this would be that the section is 
concerned with the issue of process only and not with conferring 
jurisdiction ; it would only apply if there was already some statute 
giving them jurisdiction in respect of summary offences on the high 
seas. It certainly seems unlikely that the draftsman of the section 
had any such point as that now under consideration in mind, 
especially as an Act dealing with summary jurisdiction was passed 
in the same year. 

It therefore seems very much open to doubt whether magistrates 
may deal with a summary offence committed beyond low-water 
mark (otherwise than on a ship or British aircraft) in the absence 
of an express statutory provision. 

Section 46 (2) of the Summary Jurisdiction Act, 1879, is not in 
point. It declares that an offence within 500 yards of the 
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boundary of the jurisdiction of ‘two or more courts of summary 
jurisdiction’ may be tried by any one of such courts. Here, 
however, there is only one court of summary jurisdiction, not ‘ two 
or more’. F 

The proposition that enactments creating summary offences do 
not extend to territorial waters is not likely to affect many people. 
Practically all forms of larceny and assault, however trivial, are 
indictable. So is malicious damage, however small in value, by 
leave of a judge, if the proceedings are brought under the Malicious. 
Damage Act, 1861. Summary offences that can be committed on 
piers are, from their very nature, few in number and would com- 
prise mostly those under the Food, Weights and Measures and 
Public Health laws. Indecent exposure, the use of foul language 
and insulting conduct are also summary offences which could be 
committed on piers or by persons in the waters of the sea; it would 
seem that unless operations were conducted on a sufficiently large 
scale (if one may use such a term in relation to indecent exposure) 
to justify proceedings on indictment for public nuisance, the police 
would have- to fall back on the ancient common law right of the 
Sovereign to protect the nation’s shores from insult—a very vague . 
and unsatisfactory form of proceeding. 

The above conclusions as to the non-application of enactments 
beyond low-water mark of the sea are not valid in respect of 
portions of the sea which by geographical configuration are deemed 
to be parts of English counties. Arms of the sea, such as Milford 
Haven (R. v. Bruce (1812) R. & R. 248), certain bays (cf. Direct 
U.S. Cable Co. v. Anglo-American Telegraph Co. (1877) 2 App.Cas. 
894) certain islands such as Lundy (Harman v. Bolt, 47 T.L.R. 
219) and Steepholm (Wright v. Harris, 49 J.P. 628) in the Bristol 
Channel and parts of great estuaries and of the Bristol Channel 
itself (R. v. Cunningham, 28 J.P. 55) are deemed to be within the 
body of the adjacent county. Not all the Bristol Channel, 
however, is within the realm (The Fagernes [1927] P. 811, where 
the Court of Appeal accepted the Home Secretary’s certificate as ` 
to parts of the channel being out of the realm). 

A local Act may also incorporate land beyond low-water mark ` 
within an adjoining local government area or make special pro- 
vision as to a particular pier (Ryde on Rating, 8th ed., at p. 522, 
gives some examples of the former type). The common law, . 
statutes and bye-laws apply to all land between high-water and 
low-water marks (Blackpool Local Board v. Kenyon, 23 J. P. 198) 
and a magistrates’ court may try offences there committed: 
(Embleton v. Brown, 30 L. J. M. C. 1). í 

British ships are deemed to be a floating portion of English 
territory and the laws of England may be said, generally speaking, 
to apply to them, but whether every statute does so apply is 
doubtful. If a luxury liner has a shop on it, do the Shops Acts 
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a apply to it awhile the fuer is (a) in. an. ñ. English port, b)i in English 
» -territorial waters, and (c) in mid-Atlantic? 


- To sum-up., the conclusions of this article : 


--. (1) Parliament is undoubtedly competent to legislate for 

fei. ye territorial waters and. beyond; 

- (2) Enactments creating- indictable -offences apply within 
territorial waters; 

k Enactments may. also contain an- -express provision or a 
“ necessary Tpuemon that they apply within territorial 
waters; -~ 

` (4) Enactments not in classes (2) and (8) probably do’ not 
- apply: within territorial waters beyond low-water mark 
of the open sea (the position as to ships and aircraft 

- ls, has not been considered) ; 

CE .(5)-Certain parts of the sea by virtue of geographical con- 

S figuration or local Acts are deemed part of adjacent 
counties ;- 

. (6) Land between high-water and low-water nan is part 

. ofthe realm; 
(7) A, magistrates’ court noba has no jurisdiction to deal 
-- <` .° with a person who has committed a summary offence 
beyond low-water mark, in the absence of an express 
statutory provision. 


ds vo G. S. Watxison.* 


= * * Mr. Wilkinson, a solicitor, is Deputy Clerk to the Shes Magisirates, 
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REFLECTIONS ON SOME ASPECTS OF 
OPERATIVE MISTAKE IN CONTRACT 


Ir is a matter of general agreement that the law of Mistake in 
Contract is a difficult branch of English substantive law. But it is 
equally a matter of surprise that so few attempts have been made ' 
in the past to establish the cohesion and identity of principle under- 
lying thé various sections of the topic. The essay that follows is an 
attempt to show, by reference to the controversy-centres of con- 
tractual mistake, the two or three broad and simple concepts that 
have informed the mass of judicial decision over the past one 
hundred and fifty years. 

The chief barriers to the integration of the rules relating to 
operative mistake have been : 

(1) the interpretation of the case of Smith v. Hughes’; 

(2) the limited scope of the estoppel-rule ; 

(3) the doubt whether there might not be some distinction of 

legal substance between bilateral and unilateral mistake; 
(4) the disagreement as to the definition of ‘ fundamental fact ’. 


SMITH v. HUGHES AND ESTOPPEL 


Before deciding whether a fact is a ‘fundamental’ one, there is _ 
posed in all mistake cases the initial problem of whether the court _ 
will give effect to the mistake in question at all. Theoretically,’ 
the problem arises whether the mistake be unilateral or bilateral ; 
and the answer that courts give derives, I submit, in-all cases from 
the application of the same principle. 

The cases to be considered divide into two categories : there are 
the cases in which the courts have not, and those in which the courts 
have given effect to the instant mistake. The latter will be examined 
at the same time as the relationship between unilateral and bilateral 
mistake. The former may now be analysed in two stages. 

To begin with, in practically every reported mistake case, the 
courts have refused to give effect to the alleged mistake on the 
ground that the doctrine of estoppel intervened. In the context of 
contractual mistake, the estoppel rule is capable of restatement in 
the following terms: that where B enters into a contract with A 
under a mistake as to its terms, but so conducts himself that a 
reasonable man would believe he was assenting to the terms pro- 
posed by A, and A, on that belief, enters into the contract with B, 


1 (1870) L.R. 6 Q.B. 597. 
2 In practice, as will be seen, the court invariably gives effect to bilateral mistake. 
3 I.e., the reasonable man of commerce. 
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then B is equally bound as if he had in fact intended to agree to 
, A’s terms.* A representative case is that of Tamplin v. James,’ 
in which the defendant purchased at an auction properties which he 
mistakenly supposed, by reason of his lack of diligence, to include 
areas which the sale plan, whereunder the auction was conducted, 
clearly showed they did not. It was held that, applying the 
estoppel-rule, no effect could be given to the unilateral mistake. Or, 
in the robust words of James L.J., ‘ If a man will not take reasonable 
care to ascertain what he is buying, he must take the conse- 
quences ’,® 

But, where A knows of B’s mistake, it is evident that the 

estoppel-rule is excluded. This additional fact is found in ‘ the 
“really critical case of Smith v. Hughes’, as Prof. F. H. Lawson 
has aptly described it.” The crucial difficulty in Smith v. Hughes 
is that the court refused to give effect to the mistake in that case, 
even though the conditions for an estoppel did not exist, and even 
though no nominate rule of law was available. So far as the learned 
and leading textbooks on estoppel are concerned, the absence of 
any well-worn rule on which to base the decision in Smith v. Hughes 
has led to no mention at all of the case in Spencer Bower’s Estoppel 
by Representation and Everest and Strode’s Law of Estoppel, 
whilst, in Ewart’s Estoppel, Smith v. Hughes is set aside under the 
‘despairing rubric of ‘ Miscellaneous Cases in which No Estoppel ’.* 
However, the interpretative perplexity involved in the case is not 
confined to the specialised textbooks. Judicial dicta and the more 
general writings of learned and eminent jurists display their differ- 
ences and offer six quite disparate interpretations which now fall to 
be examined. 

(1) It has been asserted that Smith v. Hughes is authority for 
the rule that mistake as to the subject-matter’s quality will 
have no legal effect unless it is the mistake of both parties.° 
By way of refutation, first, Smith v. Hughes was never 
concerned at all with the nature of the quality of the oats, 
in the sense of whether it was ‘ vital’ or not: the case 
turned entirely on the initial problem of giving effect to the 
purchaser’s mistake. The relation between unilateral mis- 
take and the subject-matter’s quality was never discussed. 


4 Cp. Blackburn J. in Smith v. Hughes, ibid., at p. 607. 

5 (1880) 15 Ch.D. 215. 

I bid., at p. 221. 

7 ‘Error in Substantia *, 52 L.Q. R. (1936) at p. 102. Prof. Goodhart has gone 

further and called it the case ‘on which the whole English law concerning 

mistake in contract is based’: ‘ Mistake as to Identity in Contract’, 57 L.Q.R. 

(1941) at p. 231. But this, in my respectful view, is an exaggerated estima- 

tion, having regard to cases like Scriven v. Hindley "and those cases which have 

settled the categorics of fundamental fact. 

At. p. 66. 

® Anson, Law of Contract (19th ed.), at pp. 147-8; Halsbury (Hailsham), Vol. 23, 
at p. 186; Chitty, Contracts, 20th ed., at p. 240; per Lord Atkin, Bell v. Lever 
Bros. [1932] A.C. at pp. 218-22. 


a 
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Secondly, the cases cited in Halsbury*° are, with respect, ` 
quite beside the point. And thirdly, Lord Atkin, in Bell v. 
Lever Bros., did, it is true, give Kennedy’s Case ** as well | 
as Smith v. Hughes, in support of this interpretation. But, 
the learned and noble Lord handled the former solely in 
order to bring out the point that the Objective Theory of _ 
Fundamental Fact represented the pertinent law, for which 
alone is Kennedy’s Case an authority. As to Smith v. 
Hughes, Lord Atkin merely quoted the passages in the judg- 
ments of that case which grappled with the problem of 
giving effect to the purchaser’s mistake, and concluded : 
“Jn these cases I am inclined to think that the true analysis 
is that there is a contract, but that the one party is not able 
to supply the very thing whether goods or services that the 
other party contracted to take; and therefore the contract 
is unenforceable by the one if executory, while if executed 
the other can recover back money paid on the grounds of 
failure of consideration ’.12 Assuming that ‘ these cases ’ are 
confined to quality cases, then, (i) the statement begs the 
question whether the quality is of so fundamental a kind as 
to affect ‘ the very thing . . . the other party contracted to’ 
take’; and (ii) it fails to face up to the prior requirement 
that effect be given to the mistake. Moreover, what sort of 
contract is it that is unenforceable if executory and void if 
executed? It is submitted with respect that Lord Atkin’s 
arguments lend no support to the interpretation advanced. 

(2) ‘The rule in Smith v. Hughes can only be exhibited in a 
system of‘cross-estoppels ’.‘* But what precisely is meant- 
by ‘cross-estoppels’ ? Is it that the purchaser was 
estopped from asserting his mistake and the vendor was 
too? Apart from this criticism, as has already been 
indicated, the vendor’s knowledge in fact excluded’ the 
estoppel-rule entirely. It is with no disrespect that I com- 
ment that the phrase, ‘ a system of cross-estoppels *, though. 
possessing an impressionistic plausibility, must be rejected 
as legally inaccurate. 

(3) The decision illustrates the application of the caveat emptor 
‘rule’.14_ The purchaser, it is true, did have to suffer the. 
consequences of his mistake, but the vital question is why 
did the situation in Smith v. Hughes fall within the ambit 
of the maxim? Caveat emptor gives no answer to this 
question ; it offers no explanation of principle or policy for 
the judgments in the case. Indeed, speaking more generally, 


Op. cit., at p. 136, n. (b). 

(1867) L.R. 2 Q.B. 580. A 

Ibid., at p. 222. A 

Prof. J. D. I. Hughes, ‘ Consensus and Estoppel ', 54 L.Q.R. (1938) at p. 372. 
Champness, Mistake in the Law of Contract (1933), at p. 41. 
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the Latin tag in no wise represents or defines with any 
exactitude the contemporary state of English law. Again 
and again this jural postulate of a social philosophy of 
‘ rugged individualism °’ has been modified, with the result 
that so far from the buyer having always to take care of 
himself we find the law, in very many circumstances today, 
taking tender care of the buyer. However, the respective 
circumstances in which the buyer is or is not protected are 
left obscure by the maxim. Its content is too narrow, too 
one-sided, too monolithic, so to speak, for any reliance to 
be placed upon it as a legal rule. It has rather the quality 
of a legal catchword only.** Consequently, I submit, to say 
that Smith v. Hughes illustrates the application of this 
maxim of nebulous legal meaning is to say little of any real 
assistance. 

(4) The decision illustrates the ‘ rule ’ that mistaken motive is 
immaterial.'® But, as in the case of caveat emptor, the 
mere statement that mistaken motive is immaterial takes us 
nowhere. It is true, in Smith v. Hughes, the particular 
mistaken motive there did not lead to any positive legal con- 
sequence in the purchaser’s favour. On the other hand, all 
mistake cases, whether the mistake be operative or inopera- 
tive, involve of necessity a mistaken motive; and, in all, it 
may truly be said that the mere motive is without legal 
effect. But the decisions in all such cases turn on special 
principles that operate independently of motive altogether. 

(5) The decision is authority for the rule that : ‘ A party cannot 
validly accept an offer which he knows the offeror does not 
intend ’.‘7 Assuming that by ‘knowing’, Mr. Tylor meant 
knowing from some source extraneous to the terms of the 
offer, then it seems plain that, if Smith v. Hughes be autho- 
rity for a rule of this type, it must be authority for the 
converse rule; since the decision proceeded on the footing 
that the vendor could validly accept the offer he knew the 
purchaser did not intend. The judgments of Hannen and 
Blackburn JJ., which the learned author summoned in his 
favour, do not, I respectfully submit, support his conten- 
tion; but the full discussion must be left till later when the 
meaning of the judgments of Hannen and Blackburh JJ. will 
be examined in detail. Finally, in London Holeproof 


15 Open to criticism of a similar kind is the congeneric statement that the law 
imputes to a man the meaning which his words and conduct reasonably 
suggest. For this statement does not, in itself, explain on what occasions the 
law imputes such a meaning and on what occasions it does not. 

16 Kerr, Fraud and Mistake (5th ed.), at pp. 518-4, 550; Salmond and Williams, 
Contracts, at p. 217; Cheshire and Fifoot, Law of Contract, at p. 148; C. J. 
Hamson, ' Effect of Secret Fraudulent Intent ’, 51 L.Q.R. (1935) at pp. 663-4; 
and to similar effect, Leake, Contracts (8th ed.), at p. 232. 

17 T. H. Tylor, ‘General Theory of Mistake in the Law of Contract’, 11 M.L.R. 
(1948), at p. 258. 
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Hosiery Co. v. Padmore,'* effect was given to the instant 
mistake not by reason of Mr. Tylor’s rule, as he suggests, 
but by the application of those considerations which I shall 
subsequently describe, particularly in relation to the case 
of Scriven v. Hindley.” 

(6) Smith v. Hughes is authority for the rule that: ‘ A mistake, 
even though known to the other party, is of no effect unless 
the mistake is one concerning the terms of the contract ’.”° 
By way of elaboration, Professor Goodhart continues : ‘ the 
test is . . . what did the purchaser reasonably, or to the 
knowledge of the seller, believe that the seller was promising 
to sell him? It is the interpretation of the promise which 
is the essential thing. This is based on the interpretation 
which a reasonable man in the promisee’s position, would 
place on it’.?! And such, concluded Professor Goodhart, 
was the meaning of Hannen J.’s direction to the jury. The 
heart of the learned and eminent writer’s statement 
amounts, then, to this: that, unless the mistake was rea- 
sonably induced by the nature and mode of the promisor’s 
promise, no effect will be given to it. As a description of 
the narrow rule in Smith v. Hughes, this statement is 
irreproachable. But it fails to see the significance of this 
rule as the product of a larger principle, and, consequently, 
fails to discover the link between Smith v. Hughes and 
those categories of cases where effect was given to the 
mistake by application of the principlé to be presently 
discussed. 

If the above criticisms be valid, the problem remains of what 
is the true interpretation of the case. I suggest that a clue to 
the understanding of Smith v. Hughes is to be found in a shrewd 
dictum of Lord Macnaghten in George Whitchurch, Ltd. v. 
Cavanagh *? : ‘ The doctrine of estoppel by representation is a very 
old head of equity.... It is founded upon a broad principle which 
enters so deeply into the ordinary dealings and conduct of mankind 
that I sometimes rather doubt whether any great advantage is to 
be gained by endeavouring to reduce it to rules.... Perhaps some 
of the difficulties which have gathered round the present case have 
come from clinging to rules rather than attending to principles ’. 
It is to the elucidation of the ‘ broad principle ° mentioned that the 
next ensuing discussion is devoted. And, at the outset, it would be 
as well to give the principle sought for a name, which I suggest 
should be : 


THE PRINCIPLE OF OBJECTIVE APPEARANCES 


The ideal contract is one that enshrines a perfect consensus ad idem. 


(1928) 44 T.L.R. 499. 19 71913] 3 K.B. 564. 
Prof. Goodhart, op. cit., at p. 281. 21 fbid. 
T1902] A.C. at p. 180. 
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-> Ideally, too, from the point of view of the purely logical working 
; of basic legal rules, a third party who takes a voidable title should 


continue, despite his bona fides, to remain assailable by the origin- 
ally wronged party. But the law, it must be said, trite though the 
statement be, does not receive its shape through reflecting ideal 


- conceptions but is moulded in the image of the social purposes it is 
-< required to subserve. This fact possesses an especial force in the 
‘law relating to commerce.” 


It is a paramount requisite of commerce that its concluded 
bargains be, so far as is possible, stable and definite. The attain- 
ment of this end is rendered difficult, however, by the concomitant 
need for fluency and rapidity of transaction : wherefore the business 


. man has to tely to a large extent upon mere commercial appearances 


and upon the good faith of the other negotiating party. To recon- 
cile these conflicting elements in commercial dealings and to facili- 
tate business transactions within the overriding framework of public 
policy the law has laid exceptional stress upon the binding force of 
appearances. Accordingly, contracts are upheld though consensus 
ad idem is absent. Accordingly, too, the bona fide third party 
obtains an absolute title in place of his transferor’s voidable one. 
The needs of commerce necessitate this result. These and the other 
similar rules to be considered below form the translation into legal 


‘terms of the dictates of commercial convenience. 


But commercial convenience is not the entire story. Success 


‘in business and in separate business transactions must necessarily 


depend upon a variety of ‘ operatives’, important among which 
may be mentioned insight into values, full information and wide- 
Tanging contacts. But our merchant’s success will depend not 
merely on the strength of his own hand; it will not seldom be 
considerably influenced by the weakness of the other party’s. The 
achievement of an advantageous bargain through the inferior judg- 
ment of the other party, of which our merchant knows but about 
which he remains discreetly silent, is a practice of which the 


, business community does not disapprove : there cannot be a shadow 
. of doubt that under the existing dispensation it is good business 


practice and good business morality. 
The principle under discussion is compounded of the require- 
ments of these twin factors of commercial morality and commercial 


convenience. 
It is submitted, then, that the fundamental and substantive *4 


23 The law of mistake extends, of course, beyond purely commercial cases. It is 


here examined only with reference to commerce because this is its major 
sphere of application, with the result that its major rules have in fact been 
. shaped by commercial needs. 

24 A substantive principle, that is to say, as opposed to a principle or rule of 
evidence or procedure. It may be objected formally that, as my thesis consists 
partly in the proposition that estoppel is but a special projection of the principle 
of objective appearances, the principle cannot be said to be substantive in 
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Principle of Objective Appearances underlies the doctrine of estop- 
pel and it is from this principle that that doctrine springs, together 
with those individual rules of law which are generally grouped 
under the heading of Estoppel, like the rule that, prima facie, 
one is bound by terms contained in a document to which one has 
appended one’s signature, or the reputed ownership rules in bank- _ 
ruptcy, or the rule of ostensible authority in agency and partner- , 

ship law, or the relevant rules relating to bills of exchange and the ~ 

central conception of negotiability, which exhibits in translucent 
fashion the commercial imperative that appearances be given a 
special legal weight to the end of fostering the all-important fluency 
and reliability of dealings with negotiable instruments. 

But the working of the principle goes beyond the limited scope 
of the estoppel doctrine. In my submission, it has, further, given 
rise to and underlies, 

(1) the rule that an acceptance of an offer must, if it is to be 

effective, be overt; 

(2) the rule that provided reasonable and necessary steps simply 
are taken to bring ‘ticket’ terms to the notice of the 
acceptor, the latter is bound by them, because deemed to 
know them *; 

(8) the rule of the exclusiveness of the contents of a contract 
wholly reduced to writing ; 

(4) the no-duty-of-disclosure rule ; - 

(5) the following provisions of the Sale of Goods Act, 1893: - 
s. 22 (market overt), s. 28 (bona fide purchaser from vendor 
with voidable title) and s. 25 (sale to bona fide purchaser, 
by previous vendor who continues in possession of goods 
or their documents of title after right to sell has already 
been passed from him, or by previous purchaser who obtains 
possession of goods or their documents of title before a full 
right of disposal has accrued to him); 

(6) the ‘ apparent possession’ rule in the Bills of Sale Act, 
1875, ss. 4 and 8; 

and finally, the principle, I submit, lies back of the judgments and 
decision in Smith v. Hughes. 

Before beginning with the facts of the case, it is convenient, 
by way of establishing a reference point, to specify a definition of 


nature because estoppel forms part of evidentiary law. It must here be sub-- 
mitted that estoppel is è rule not of evidence but of substantive law. In form 
it is distinguishable from evidentiary rules in that it must be pleaded and may 
be waived without leave. In essence it is distinguishable in that it does not 
in any way define and control the manner of presentation of a case, 88 do the 
rules of evidence and procedure. It is only after all the facts composing the 
alleged estoppel have been evidenced that the court judges, or can judge, on the - 
estoppel’s existence. See also Phipson, Law of Evidence (7th ed.), at pp. 655-6; 
Ewart, Estoppel, at pp. 187-90; ‘Williston, Contracts, Vol. 5, § 1508. 

25 Cp. also the irrebuttable presumption in favour of a company that members of 
the company and persons dealing with it are correctly cognisant of the contents 
of its memorandum and articles of association. 
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the principle in its contractual application alone, which will run 


~ as follows’: that, when parties enter into an apparent contract 


with each other, where it is important in the interests of commercial 
morality and convenience that a binding force be accorded to 
appearances the contract will be upheld in spite of the taint of 
` dubious conduct or the presence of a theoretical legal defect. Con- 
versely, from the standpoint of the negative aspect of the principle, 
effect will be given to an evidenced mistake ** where commercial 


`. considerations render this a fair and expedient result. 


In Smith v. Hughes then, the facts were that vendor offered 
to sell certain new oats at 35s. a qtr., showing purchaser a sample. 
- Purchaser counter-offered 84s. a qtr. and vendor accepted, know- 


`- ing from a source extrinsic to the contractual transaction of pur- 


ota 


chaser’s unilateral mistake in thinking vendor was selling old oats. 
Held : the contract was not void; no effect at all could be given to 
purchaser’s mistake.?”_ As Cockburn C.J. put it : ‘The question is 
whether, under such circumstances, the passive acquiescence of the 
seller in the self-deception of the buyer will entitle the latter to 
avoid the contract. I am of opinion that it will not’.2® And 
later: ‘. . . where . . . the buyer has full opportunity of inspect- 
ing and forming his own judgment, the rule caveat emptor applies. 
- - + The question is not what a man of scrupulous morality or 
nice honour would do under such circumstances ’.?° Blackburn J. 
said : ‘ I agree that even if the vendor was aware that the pur- 
chaser thought that the article possessed that quality, and would 
hot have entered into the contract unless he had so thought, still 
the purchaser is bound . . . ; for, whatever may be the case in a 
court of morals,” there is no legal obligation on the vendor to 


“, inform the purchaser that he is under a mistake, not induced by 


‘the action of the vendor °.” Finally, Hannen J.: ‘If... , in the 
present case, the [vendor] knew that the [purchaser], in dealing 
- with him for oats, did so on the assumption that the [vendor] 
‘was contracting to sell him old oats, he was aware that the [pur- 
chaser] apprehended the contract in a different sense to that in 


26 In the sense that the mistake is proved by evidence of it. It is only when such 
evidence has been laid before the court that it can judge whether effect should 
be given to the mistake or not according to the substantive rules arising out of 
the principle. 

27 The court’s judgment took the form of an order for a new trial on the ground 

: that the jury had been misdirected by the judge below. The direction in 
question was that, provided the word ‘old’ had not been used between vendor 
and purchaser they should find for the purchaser if they decided that the vendor 
believed the purchaser to believe, or to be under the impression, that he was 
contracting for the purchase of old oats; that is, if they thought the vendor 
knew of the purchaser's mistake in thinking he was buying old oats. This 
direction the court rejected for the reasons given in the text; the vendor’s know- 
ledge without more did not affect the contract. 

` 28 Ibid., at p. 603. i 

29 Ibid. 


`- 30 But Blackburn J. was, as I suggest, sitting in a court of commercial morals. 


31 Tbid., at p. 607. 
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which he meant it, and he is thereby deprived of the right to insist * 
that the [purchaser] shall be bound by that which was only the 
apparent and not the real bargain’.®? And again: ‘In order to 
relieve the [purchaser] it was necessary that the jury should find 
, . . that the [vendor] believed the [purchaser] to believe that he, 
the [vendor], was contracting to sell old oats’. And Mr. 
Justice Hannen concluded that the purchaser could not be released 
from his contract.** Now, it becomes clear that Hannen J. was 
stating the same rule of law as his brother judges,** though in 
language with a subjective slant, if we pursue this line of dialectical - 
reasoning : Under what circumstances could a court consider the 
vendor to have the belief in question? Only if he knew of facts to 
give him such belief. What kind of facts? Would a casual com- 
munication from a stranger be sufficient? No. How then must 
the operative class of facts be limited? Clearly, they must be facts 
connected with the contractual transaction. And within this cate- . 
gory... ? Connected facts of the kind that would reasonably 
give rise to the mistaken belief in the purchaser’s mind; as, for 
example, a misrepresentation on the part of the vendor or his 
agent or an agreement between vendor and purchaser to make the 
oldness of the oats a condition of the contract,’ or any other 
connected fact of the kind to be discussed when the negative aspect 
of the principle is considered. f 

So then, the decision in Smith v. Hughes may be summarised 
by saying that, as no facts connected with the contractual trans- 
action existed either to induce the mistaken belief in the purchaser 
or to induce in the vendor the belief that the purchaser thought 
the vendor was contracting to sell old oats, the purchaser’s 
mistake was refused any effect and the apparent contract * 
held to be binding. But, it was not on grounds of estoppel 
that the simulacrum of a contract was given a binding force; 
nor is the decision explicable by the bare mention of the 
indefinite and inconclusive caveat emptor maxim. Smith v. 


32 Ibid., at p. 610. 

33 Ibid., at p. 611; similarly, Blackburn J. at p. 608. 

84 Theso rules laid down by Hannen J. were described by the learned judge as- a 
corollary from the rule of morality which Mr. Pollock cited from Paley that 

. . the promiser is not bound to fulfil a promise in a sense in which the 
promisee knew at the time the promiser did not intend it’. The corollary- 
connection between Hannen J.'s judgment and Pollock’s rule is not really 
clear. What is plain, however, is that Hannen J. did not mean that the rules 
of law and morality were at this juncture identical. The law in Smith v. 
Hughes is condoned by commercial morality, however much philosophy’s 
morality may boggle at it. 

85 Supra. 

86 Cp. Cockburn C.J. at pp. 608, 604, and Blackburn J. at p. 607. 

37 Cockburn C.J. added (at p. 606) that though ' the two minds were not ad idem, 
as to the age of the oats, they certainly were ad idem as to the sale and pur- 
chase of them '. But this artificial distinction merely begs the question whether 
effect is to be given to the purchaser’s mistake. I respectfully suggest that the 
learned judge's statement may be taken as exemplifying a transitional com- 
promise between the objective and subjective views of contractual transactions. 
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Hughes, as I submit, was a decision squarely founded on the Prin- 
ciple of Objective Appearances, in that mere appearances were 
accorded legal sanction despite the taint of dubious conduct on the 
vendor’s part because this was the result required by commercial 
morality °; the case represents no less and no more than the legal 
affirmation of the contemporary and yet-existing commercial ethic. 
In consequence, the case of Smith v. Hughes must be regarded as 
organically connected with the other decisions in which the opera- 
tion of the mistake involved was denied, since the rule of commer- 
cial morality in Smith v. Hughes and the doctrine of estoppel both 
emerged from and are projections of the same parent-principle. 


UNILATERAL AND BILATERAL MISTAKE °? 


~ Just as the doctrine of estoppel is too restricted in scope to explain 
all the cases in which effect is denied to the evidenced mistake, so 
too is the doctrine inadequate to contain all those cases in which 
effect is given to the mistake that is proved. Bilateral mistake 
cases and mistake cases of the Webster v. Cecil *° brand are not to 
` be comprehended in terms of estoppel or any other nominate and 
differentiated rule of law. As a result, the atomistic theory of the 
nature of the mistake rules has been pressed in the discussion of 
learned writers, who assert that different classes of mistake cases, 
of the kind now under consideration, are governed by different 
- peculiar rules, there being no common principle. It is my conten- 
tion, on the other hand, that if these cases be read in the light of 
the ‘negative aspect’ of the Principle of Objective Appearances, ' 
they will be found to fall into three categories, each of which is no 
more than a facet of the same pivotal idea, namely, that the court 
will give effect to the mistake when it feels impelled to do so by 
commercial convenience and morality ; and, in accordance with this 
principle, the courts have given effect to the mistake in the follow- 
ing circumstances : 
(1) Where the mistake is a bilateral one, unless the contract 
was agreed in absolute and unconditional terms. In point 
%s Anson’s misgiving should be noted: Law of Contract, ibid., at p. 148. For 
the different attitude of American law see Williston, Contracts, Vol. 5, 


§§ 1570a, 1573. See also Denning L.J. in Solle v. Butcher [1949] 2 All E.R. 
at 1120, 

39 Cheshire and Fifoot, ibid., at pp. 187-8, adopt a threefold classification into 
common, mutual and unilateral mistake. The value of the category of mutual 
mistake is extremely doubtful. As defined, it is equivalent to bilateral mistake 
as to the other party’s intention. Now, in none of the mistake cases cited by 
the learned and eminent authors is any special significance attached to a 
bilateral mistake of this type. Moreover, the classification affords so little 
assistance that the authors are driven in the end to inquire (at p. 145): ‘Can 
it be said, then, that the doctrine of mutual mistake holds an important place 
in English law? . . . It can at least be answered that a mutual mistake is not 
sufficient per se to prevent the formation of a contract, and indeed that it is 
only one of the factors in the decisive issue—what is the sense of the promise?’ 
It is suggested, with great respect, that the section on mutual mistake, as well 
as the phrase ‘ the sense of the promise’, is in fact reaching out to some such 
principle of objective appearances as the one expounded above. 

40 (1861) 30 Beav. 62. 


60 


THE MODERN LAW REVIEW Vor. 13 


of fact, the present writer has been unable to find in the 
reports of the last 150 years the record of any case in which 
the courts have refused to give effect to a bilateral mistake 
on the grounds that the contractual terms were impliedly 
absolute and unconditional.“! In Raffles v. Wichelhaus,*? 
or again, Cox v. Prentice, or Falck v. Williams, the 
mistake was induced by the act of a third party or some 
other event connected with the contractual transaction. 
The court, therefore, was impelled to give effect to the 
bilateral mistake for similar reasons as are to be found in 
the second category. But, even where the bilateral mis- 
take has not been so induced, the courts in this period 
have given effect to it. In the absence of ewpressly uncon- 
ditional terms, the courts have reflected the commercial and 
indeed common sense of fairness in always giving effect to a 
mistake under which both parties laboured. But, plainly, 
this does not mean that unilateral and bilateral mistakes 
are somehow of legally different characters and to be treated 
differently at law. The determination whether effect is to 
be given to either proceeds upon the same considerations 
of commercial convenience and morality. It is simply in 
the nature of these considerations that in the case of a 
bilateral mistake without more, effect should in every case 
be granted to it. 

(2) Where, in the case of unilateral mistake, the mistake has 
not been due to the misjudgment or fault of the mistaken 
party, but to some other circumstance by which it was 
reasonable in a commercial sense that he should have been 
induced to enter into the contract. Thus (i) the courts 
always give effect to a mistake induced by the misrepresen- 
tation, fraudulent or innocent, of the other party “*; and 


41 In view of the meagre report of the case, Scott v. Littledale (1858) 8 E. & B. 


42 
43 


4a 


815, is not a decision upon which reliance deserves to be placed in relation to 
fundamental bilateral mistake in contract. If it is to be given a place in a 
acheme of contractual mistake, I suggest that it would occur at this point most 
fittingly as a case in which the contractual terms were impliedly absolute and 
unconditional—a genuine ‘ cross-estoppel '. 

(1864) 2 H. & C. 906. 

(1815) 3 M. & S. 844. Short facts were that vendor purported to sell pur- 
chaser a bar of silver. Assay-marker, employed for the purpose by vendor, 
made the whole bar 4 oz., whereas it was 2 oz. 7 dwts. Vendor and purchaser 
contracted and purchaser paid as for a 4 oz. bar. Effect was given to the 
bilateral mistake induced by the third party’s act, and the contract held to be 
void, the mistake referring to the subject-matter’s identity: eee n. 74, infra. 
[1900; A.C. 176; where a bilateral mistake was induced by a third party’s act 
in sending a coded telegram couched in ambiguous terms. The mistake referred 
to the subject-matter’s identity and the contract, consequently, was held to be 
void. 


45 E.g., the identity cases and Bell v. Lever Bros. Where the misrepresentation 


is fraudulent the resultant mistake is unilateral; but where the mistake is 
innocently induced it is bilateral. Innocent misrepresentation is bracketed here 
with fraudulent as matter of usage; whether located here or under bilateral 
mistake, the legal effect is the same. 
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(ii) the court in like fashion gives effect to the unilateral 
mistake where the ‘ inducing circumstance’ takes the 
form of a third party’s act or some fact or occur- 
rence apart from a person’s conduct, as in Scriven v. 
Hindley * and Thornton v. Kempster.” In the former, 
Russian hemp and tow were put up for auction in two lots, 
namely, 68 to 67, 47 bales, being hemp and 68 to 79, 176 
bales, being tow. Both lots had been landed from the 
same ship and both carried the same shipping mark, facts 
which, it was evidenced, ran counter to the universal 
experience of the trade. Moreover, the auctioneer’s cata- 
logue in no way differentiated between the respective 
natures of each lot. Before the auction, samples from each 
were laid out for inspection; but the buyer, reasonably—as 
it was held—relying on his experience, examined only the 
hemp bales, in the belief that he was thereby gaining an 
impression of the whole. At the auction, he duly bid for 
and purchased both lots, the second at a price extrava- 
gantly high for the tow in question. It was held that the 
contract for the sale of the tow was void, effect being given 
to the unilateral mistake. It had not been the result of the 
purchaser’s fault or misjudgment, but was induced by the 
combination of extraneous circumstances implicated with 
the contractual transaction, viz., the catalogue, the ship- 
ping mark, the unloading from the same ship, and the 
general knowledge of the trade. In the case itself, the 
auctioneer believed that the purchaser was mistaken as to 
value only. It is submitted that this particular fact was 
immaterial. The result would have been the same even if 
the auctioneer was fully aware of the nature of the mistake. 

Thornton v. Kempster involved the negotiation of a 
sale of hemp by a broker acting for both vendor and pur- 
chaser. To vendor he handed a sale note stating purchaser 
to have bought from him ‘St. Petersburgh clean hemp’ 
(which the hemp in fact was). But purchaser’s sale note 
mistakenly stated that vendor had contracted to sell him 
‘Riga Rhine hemp’ (which was of a higher value). Held, 
that purchaser was not bound by the contract, effect being 
given to the unilateral mistake of identity of subject-matter, 
induced by the act of a third party, the broker. 

(8) Where the mistake in the terms of an offer was not due to a 
misjudgment on the offeror’s part nor in any real sense 
to the offeror’s fault, but was a pure accident, and known 
to the offeree. By way of illustration of such unilateral 
mistake cases, in Webster v. Cecil, vendor had, in previous 


46 [1913] 3 K.B. 564. 
47. (1814) 5 Taunt. 786. 
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negotiations, refused to let purchaser have certain real 
estates for £2,000. Subsequently, vendor sent purchaser a 
written offer of the estates for £1,100 which purchaser 
snapped up. It was clearly evidenced that vendor meant 
£2,100, but miscalculated and wrote down the wrong sum 
in his hurry to catch the post. Specific performance was 
refused; but it seems evident that the contract to sell the 
property for £1,100 was void on the ground of fundamental 
mistake, effect being given to the mistake for the reason 
aforementioned and the mistake referring to a ‘ fundamental 
fact’, namely, the agreed price of the apparent contract. 

The case of Hartog v. Colin & Shields *® is of like purport 
though stronger. There, an offer was made of Argentine 
hare skins at certain prices per pound instead of at those 
prices per piece, the value of a piece being much lower than 
that of a pound. In similar fashion to Webster v. Cecil, in 
the verbal and written negotiations which took place prior 
to the sale, reference had always been made: to the price 
per piece and never to the price per pound, and expert 
evidence was adduced that Argentine hare skins were 
generally sold at prices per piece. From these facts Single- 
ton J. deduced that the offer snapped up was the result 
of a purely accidental mistake and that, accordingly, no 
action for damages could be maintained because ‘there | 
really was no contract’.*® The learned judge, in other 
words, gave effect to the mistake, and held that the con- 
tract was void because, as I shall submit, the mistake to 
which he gave effect referred to a fundamental fact, that is, 
to the price. 


THE DEFINITION OF ‘ FUNDAMENTAL Fact ’ 


Once the court has seen fit to give effect to the unilateral or 
bilateral mistake, the issue that next confronts it is to decide 
whether the fact to which the mistake refers is one which the 
general law °° considers to be fundamental to the existence of the 
contract. The court’s decision may vary according as it adopts 
as the basis for its finding the Objective or the Subjective Theory 
of Fundamental Fact. 


48 [1989] 3 All E.R. 566. 

49 Ibid., at p. 567. 

50 The parties may make any term, however trivial, vital to a contract’s existence. 
But such an express condition has nothing to do with fundamental fact in 
mistake. 

3% The distinction between the Principle of Objective Appearances and the Objec- 
tive Theory of Fundamental Fact is here taken for the first time. References 
in other writers to the ‘ Objective Theory’ sometimes relate to fundamental 
facts and sometimes to the estoppel rule, or the caveat emptor maxim or the 
statement that the law imputes to a party the meaning that his words and 
conduct reasonably suggest. It is, however, essential to keep the principle and 
the theory apart because, although both embody the reigning tendency of the 
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The Objective Theory takes the form of two consecutive pro- 


‘positions : first, that the cases have now attained a degree of 


diversity which permits a fully comprehensive list of ‘ fundamental 
facts’ to be drawn up. Accordingly, the facts that go to the root 
of the contract are, 

(1) identity of the other party, 

(2) existence of the subject-matter, 

(8) identity of the subject-matter, 

(4) price, or consideration, and 

(5) nature of the entire transaction. 

And the second proposition is that, in considering whether the 
fact at issue falls within one of the above five categories, the com- 
parison between the legal requirement and the situation under 
examination must be made in an objective way, without taking 
into account implied assumptions of the parties or the parties’ 
respective motivations.** 

On the other side, the Subjective Theory is entirely taken up 
with assumptions and motivations of the parties. In its view, a 
‘vital fact’ is one which, whether expressed or more generally 
implied, constitutes the underlying assumption without which the 
parties (or party) would not have made the contract they (or he) 
did." That the ‘ underlying assumption test ’ is something differ- 
ent from the objective test appears from those two classes of cases 
in which alone the Subjective Theory has at ary time challenged 
the Objective : namely, where the case involved the question of a 
vital quality of the subject-matter, as in Bell v. Lever Bros., and 
where the case involved the question of the identity of the other 
party, as in Sowler v. Potter.** It is only in the latter case that 


courts to impersonalise legal standards, they cach represent quite different 
answers to quite different questions of law. 

52 It has been suggested that the problem of fundamental fact should be dealt 
with as one of implied condition, viz., was there an implied condition that the 
subject-matter should exist, that its identity should vorrespond with the parties’ 
agreement: Salmond and Williams, Law of Contracts, at p. 219 ff., and 
Salmond and Winfield, Law of Contracts, at p. 191. In reply, the condition 
must clearly be a condition precedent so as to render the contract void ab 
initio on its non-fulfilment. Such condition precedent can only be implied if 
the parties might possibly have agreed to it; for terms are never implied which 
are inconsistent with the expressed will of the parties. Now, if the case is 
one of unilateral mistake, an implied agreement on the matter mistaken is 
clearly out of the question. Therefore, the implied condition theory can only 
and might indeed apply to bilateral mistake cases. With regard to the latter, 
the theory is not! borne out by the decisions, which invariably speak in terms of 
mistake. The Legislature, too, in s. 6 of the Sale of Goods Act, 1893, speaks 
in terms of mistake. Consequently, though the implied condition theory might, 
in a restricted class of cases, yield the same legal result as the application of 
the Objective Theory of Fundamental Fact, its use is not supported by court 

- or Legislature; it relies on a legal fiction, and it in no wise alters the legal 
result in the cases or illumines the decisions in matter of principle. See also, 
Prof. G. L. Williams’ ‘ Language and the Law—IV’, 61 L.Q.R. (1945), at 
404 and surrounding discussion. Cp. also Denning L.J. in Solle v. Butcher 
[1949] 2 All E.R. at 1119. 

53 Cp. Lord Warrington in Bell v. Lever Bros, op. cit., at p. 208. 

$4 [1940] 1 K.B. 271. 
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the supremacy of the Objective Theory remains temporarily in the 
balance. Mistake of identity cases, therefore, call for prior con- 
sideration. 

Since the multiple facets of this topic have already received 
detailed treatment in past books and articles ** and since my overall 
purpose is only to try to establish the hegemony of the Objective 
as opposed to the Subjective Theory over the field of fundamental 
fact, I shall, therefore, be so bold as to state in outline only the 
rules governing mistake of identity, laying my emphasis upon the. 
weaknesses of the subjective test. 

In determining objectively whether a fundamental mistake as to 
identity nullifies a contract, the central problem resolves itself into 


‘answering two questions : 


(a) was the mistaken identity a material one? For instance, 
the identity of a person to whom one sells goods on credit is 
material, but not so the identity of the purchaser of a newspaper 
from a newsvertdor. If the identity was not material, or, in other 
words, if the mistaken party was indifferent as to whom he was 
contracting with, the question of mistake of identity cannot and 
does not arise. if, however, the identity was a material one, then, 

(b) did the mistake refer to the actual identity of the other 
party or merely to an attribute of his which does not, in a practical 
sense, amount te his identity? A perfect differentiation between 
identity and attribute is an impossible one to make in terms of 
logical analysis. The perception of this real impossibility led the 
courts in the nineteenth century to lay down clear but quite arbi- 
trary rules to govern cases of this kind. In the series of decisions, 
Fletcher v. Krell,” Cundy v. Lindsay,®® King’s Norton Metal Co. 
v. Edridge,®* Hardman v. Booth © and Baillie’s Case,*' the courts 


‘established the objective test that a mistake as to identity arises, 


where A enters into a contract with B, thinking him to be C, an 
existing human or corporate entity. Where, however, ‘C’ was a 
fictitious entity that B had assumed, then no mistake of identity 
was considered to exist. The presence with or absence from each 
other of the parties was immaterial. 

In Sowler v. Potter, however, Mr. Justice Tucker, following 
the secondary ground of decision of the Court of Appeal in Gordon 
v. Street,® held that there was a fundamental mistake of identity 


55 In particular, Prof. Goodhart’s * Mistake and Identity in Contract’; and Prof. 
G. L. Williams’ ‘ Mistake as to Party in the Law of Contract’, 28 Can.Bar 
Rev. (1948) 271, 380. - 

56 Cp. Prof. Williams’ article, op. cit., at p. 271 ff., where a more elaborate and 
most valuable system of arbitrary rules is worked out. 

57 (1878) 42 L.J.Q.B. 55. 

58 (1878) 3 App.Cas. 459. 

59 (1897) 14 T.L.R. 98. 

60 (1863) 1 H. & C. 803. 

61 [1898] 1 Ch. 110. 

62 [1899] 2 Q.B. at pp. 647-8, where, in reading the court's judgment, A. L. ` 
Smith L.J. said that as ‘the consideration of the person did enter into the 
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in his case because had the landlord known of the true character 
of his lessee, he would not have entered into the lease contract. 
This last statement represents the gist of the celebrated Pothier 
dictum which Tucker J. saw fit to invoke. ‘Though the facts of 
Sowler v. Potter need not here be repeated, the reader will, I trust, 
excuse the full quotation of the Pothier test, since it is convenient 
to have it before us when subsequently analysing it: ‘ Whenever 


the consideration of the person with whom I am willing to contract 


enters as an element into the contract which I am willing to make, 
error with regard to the person destroys my consent and conse- 
quently annuls the contract’. 

The dictum might be taken to embody innocuously only the 
question as to materiality of identity. And, indeed, it has been 
so taken by certain judges.** However, it has also been used as a 
specialised adaptation of the subjective test to identity cases. In 
this meaning, it is open, it must be respectfully submitted, to the 
adverse remarks which follow and which are also pertinent mutatis 
mutandis to the subjective test in its general form. Thus, if the 
Pothier test in this meaning were law, 

(i) a mistake regarding any characteristic of the other party 
would nullify the contract, provided only it be relevant to the con- 
siderations that motivated the mistaken party in entering upon the 
contract. All misrepresentations, therefore, would involve ipso 
facto fundamental mistakes as to identity or other fact. In other 
words, admit the Subjective Theory to govern contractual cases 
and the commercially vital boundary line between the legal conse- 
quence of mistake and misrepresentation is forthwith washed away ; 

(ii) erroneous motives, even though not induced by a misrepre- 
sentation, become logically valid grounds for the nullification of a 
contract êt; ` 

(iii) in at least one instance, the purpose of an enlightened social 
attitude would be gravely jeopardised, namely, that a man who has 
‘ gone wrong” should be allowed to have another chance. For, 
supposing an ex-convict entered upon a contract of employment 
subject to three months’ notice on either side. Then, his employer 
discovers his past record. If the Subjective Theory contained the 
law, the employer might dismiss the man without any notice, 
rightly declaring that the contract was void ab initio for mistaken 
identity since he would not have contracted with the man had he 
known his true character; and 

(iv) apart from its vulnerability on grounds of general principle, 
Sowler v. Potter is diametrically opposed to the authority of 


contract . . . the contract ought not to stand’. No further attention was paid 
to fundamental mistake of identity. 

63 Fry J. in Smith v. Wheatcroft (1878) 9 Ch.D. at p. 230; Tucker J in Sowler 
v. Potter [1940] 1 K.B. at pp. 274-5. 

64 Provided effect be given to the mistake under the Principle of Objective 
Appearances. 

65 The no-duty-of-disclosure rule helps to fulfil this purpose. 
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Fletcher v. Krell and King’s Norton Metal Co. v. Edridge, and to 
the whole purport of the rules laid down in these and the other 
nineteenth century decisions aforementioned. 

In the light of these comments, it must be respectfully sub- 
mitted that the rule in Sowler v. Potter is an anomalous one which . 
should not be followed by the High Court and is most suitable for 
overruling by a superior court.*° 

I noted that in the nineteenth century a mistake of identity 
inter praesentes was held to be both possible and operative. The 
more recent case of Phillips v. Brooks ** may have been taken as 
authority to the contrary. Now, however, in the wake of Dennant 
v. Skinner," we may look upon Phillips v. Brooks in the light of 
Viscount Haldane’s chronological interpretation of that case as a 
decision involving at most a misrepresentation only.’? However 
artificial this reading may be thought, it has the merit of being 
legally impeccable and more than that of eliminating from the living 
stream of mistake cases a decision which, if it was authority for 
the proposition just mentioned as ascribed to it, ran clear counter 
to general principle;* and which, if it was not authority for that 
proposition, could not, analytically, be said to be authority for 
anything.”” 

With regard to the other facts that go to the root of the contract, 
the rules concerning existence of the subject-matter and nature of 
the entire transaction are in general agreement”? and merit no 


“6 Cp. Goodhart, op. cit., at pp. 243-4. 67 Op. cit. 

68 [1948] 2 All E.R. 29. 

s9 Lake v. Simmons [1927] A.C. at p. 501. 

70 Assuming that if a man contracts to buy but docs not intend to pay, his inten- 

tion not to pay amounts to an implied misrepresentation in accordance with the 

dictum of Mellish L.J. in Ex p. Whittaker (1875) 10 Ch.App.Cas. 449-50. 

1 See Goodhart, op. cit., at pp. 240-1. 

72 This statement results from my reading of what I consider to be the two pas- 
sages of substance in Horridge J.'s judgment: (i) ‘. .. though he believed 
the person to whom he was handing the ring was Sir George Bullough, he in 
fact contracted to sell and deliver it to the person who came into his shop, 
and who . . . was North, who obtained the sale and delivery by means of 
the false pretence that he was Sir George Bullough ’ (at p. 246). This passage 
clearly belies the ' chronological interpretation’ and what is more, at its best, 
yields the ' inter praesentes interpretation’ which is justly decried. (ii) The 
Pothier test did not apply because ‘the vendor intended to contract with the 
person present, and there was no error as to the person with whom he con- 
tracted, though the plaintiff would not have made the contract if there had not . 
been a fraudulent misrepresentation’ (at pp. 248-9). Remembering the 
purport of the Pothier test these words of Horridge J. involve a hopeless 
contradiction. 

73 Tt should be noted that Mr. H. W. R. Wade proposed that the mistake cases 
relating to the existence or nature of the subject-matter should no longer be, 
considered in terms of mistakes but in terms of impossibility: ‘ Consensus, 
Mistake and Impossibility in Contract’, 7 C.L.J. 361, 371. Of course, it is 
not the English doctrine of supervening impossibility that is in mind, but a 
notion of absolute impossibility like that in Roman law. Thus, the test would 
be: ‘can the parties, having agreed, give effect to their agreement according 
to its terms?’ (at p. 871). It is suggested, with respect, that the alteration 
is merely verbal and has no substantial value because it still leaves the 
problems of existence and identity and giving effect to the mistake where they 
were. 
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further comment. But something additional does remain to be 
said of identity ’* of the subject-matter and price, or consideration. 
Mistake as to identity of subject-matter bifurcates into : (a) the 
cases of identity simply. Here, the objective approach has been 
the universal one’*; and (b) the more difficult cases in which the 
problem posed is whether a quality of the subject-matter is of so 
vital a kind that the subject-matter without the quality is essentially 
different from the subject-matter as it was believed to be; or, put 
otherwise, whether the quality is of so vital a kind as to affect 
decisively the identity of the subject-matter. This statement of 
the objective test prevailed over the minority adherents to the 
Subjective Theory in the crucial case of Bell v. Lever Bros., and 
formed the proposition on which was centred the key judgment of 
Lord Atkin. Further illustrations of this aspect of the Objective 
Theory are to be found in Kennedy’s Case, and Gurney v. Womers- 
ley," and, just recently, Nicholson & Venn v. Smith Marriott.’ 
It has been asserted, as mentioned already, that a unilateral 
mistake as to a vital quality would be inoperative.’® This opinion 
I have already professed to refute, and I need here only reaffirm 
my previous position. Illustrative cases, however, are hard to find 
in the reports, but a clear example may readily be constructed by 
taking Scriven v. Hindley and imagining the inducing facts in that 
case to apply not to hemp and tow but to hemp of a superior kind, 
on the one hand, and hemp of so inferior a kind, on the other, as 
to be, in the market, a different commodity. Unilateral or bilateral 


. mistake, however, the principles applicable are the same. 


Turning finally to mistake as to price, or consideration, a dis- 
tinction must first be taken. On the one hand, there may be a mis- 
take as to the value of the subject-matter, leading to the ultimate 


74 The quantity or extent of the subject-matter is, in my submission, a fact that 
is relevant to either the subject-matter's existence or its identity. It does not 
form a category of fundamental fact in itself. As to existence, Barrow, Lane & 
Ballard v. Phillip Phillips ¢ Co. [1929] 1 K.B. 574, may be cited : cf. Tylor, 
op. cit., at p. 266. As to identity, Tamplin v. James and Cox v. Prentice are 

, in point. In the latter, Le Blanc and Bayley JJ. referred to mistake as to 
quantity, whilst Dampier J. referred to mistake as to quality. This point was 
not fully taken and argued, however. But, in my submission, a 4oz. bar of 
silver is a different thing (as an object of sale) from a 2oz. 7dwts. bar, just as 
a large urn is a different thing from a small urn, though colour, pattern and 
design be the same. On this reasoning the mistake in Cox v. Prentice referred 
to the subject-matter's identity. Pollock and Halsbury are, it is true, to the 
contrary. But the cases cited in support by the former (op. cit., at pp. 389-90) 
are Thornton v. Kempster and Henkel v. Pape (1870) L.R. 6 Ex. 7. Thornton 
has been explained previously above; Henkel involved the attempted accept- 
ance of an offer that was never made actually, or even apparently, since Pape 
was not responsible for the telegraph clerk who was not his agent. The cases 
cited by Halsbury, op. cit., at p. 187, n. (f) (cf. Champness, op. cit., at pp. 
31, 32) are all of the Tamplin v. James type and call for no further comment. 

75 See, e.g., Raffles v. Wichelhaus (bilateral) and Ionides v. Pactfic Marine 
Insurance (187%) 7 Q.B. 517 (bilateral), and Tamplin v. James (unilateral) and 
Scriven v. Hindley (unilateral). 

76 (1854) 4 E. & B. 133. 

77 (1947) 177 L.T. 189. Also, Solle v. Butcher [1949] 2 All E.R. 1107. 

78 See passages cited in n. 9, supra. 
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conclusion of a poor bargain. Here, the price agreed upon may be | 
adverse to one party but no mistake exists in respect of it. The 
mistake of value goes to motive alone and is immaterial. On the 
other hand, there is the case of the true mistake as to the price 
apparently agreed upon. In this connection, some learned jurists 
have expressed the opinion that price can never be a fundamental 
fact.” But, unfortunately, no convincing authority is cited. 
Other learned jurists are to the contrary *°; and in favour of the 
latter’s opinion may be cited the cases already mentioned of Web- 
ster v. Cecil and Hartog v. Colin & Shields. In Halsbury,” 
indeed, we find the statement that mistake of price is ‘ available ’ in 
cases of the Webster v. Cecil type only, that is, only where an offer 
containing erroneous terms is made by accident to the knowledge of 
the offeree. But, in my respectful submission, mistake of price is, 
on principle, more widely available than Halsbury opines. Thus, 
suppose private parties enter into a contract for the purchase of 
shares, the price agreed upon to be the current quotation on the 
London Stock Exchange on the previous Thursday. On that day 
the shares stood at two quotations, a higher cue in the morning 
than in thé afternoon. It is evidenced that the seller intended the 
morning and the buyer the afternoon quotation. The resultant 
bilateral mistake as to price would, it is submitted, render the con- 
tract void ab initio.®? 

CONCLUSION 
If the foregoing arguments be accepted, then, in my submission, 
a general theory of operative mistake in contract may be formu- 
lated in the following simple terms :— 

Contractual mistake, in the sense of a state of mind,** may be 
unilateral or bilateral. Whether the mistake be unilateral 
or bilateral, it will render a contract void ab initio provided 
both of the two ensuing conditions are fulfilled : 

First, the circumstances of the casé must be such as to per- 
suade the court to give effect to the mistake in accordance 
with the Principle of Objective Appearances as defined in its 
contractual application ; 

And Secondly, the mistake, to which effect has been so given, 
must refer to a fact that goes to the root of the contract. 
Whether a fact is of such a nature or not depends on the 
application of the Objective Theory of Fundamental Fact 
(subject only to what has been said about Sowler v. Potter).** 


C. GRUNFELD.* 

79 Halsbury, op. cit., at p. 188; Tylor, op. cit., at p. 265. 

80 Pollock, op. cit., at pp. 400-1; Kerr, op. cit., at pp. 549-50. 81 [bid., at p. 188. 

s2 By analogy to Raffles v. Wichelhaus. 

83 See Winfield, ' Mistake of Law’, 59 L.Q.R. (1948), at p. 827; and Halsbury, 
op. cit., at p. 129. 

84 A discussion of Denning L.J.’s original treatment of mistake cases in Solle v. 
Butcher must be deferred to the April number of this Review. 

* Mr. Grunfeld is a Lecturer in Law at the London School of Economics and 
Political Science. 


EXTRA-TERRITORIAL EFFECTS OF 
CONFISCATIONS AND EXPROPRIATIONS 


Tue heavy inroads on private property during World War II have 
increased the interest in the question : ‘ What extra-territorial effect 
should be given to confiscations and expropriations?’ I wish to 
outline the principles guiding our Austrian courts in solving this 
problem. I shall attempt to prove that these principles, embodied 
as they are in decisions of courts of many countries, may well be 
said to correspond to the prevailing doctrine of International Law. 

Confiscatory and expropriatory measures have continued to be 
applied on an ever increasing scale since the end of the war. Some 
States havé taken over large sectors of economic life on the strength 
of an extensive interpretation of the well-established rule that a 
State may expropriate private property where this is in the public 
interest. Similarly, the rule that a traitor forfeits his property to 

‘the State has been extended to deprive political, national, racial or 
religious minorities of all their belongings. 

A State taking away property for either or both of these reasons 
now usually calls this process somewhat incorrectly ‘ nationalisa- 
tion ’. I shall refrain from using this term, which tends to confuse 
the issue of the payment of an indemnity. As this is the relevant 
fact for the treatment of this problem in International Law, I will 
use the term ‘ confiscation ’ for the taking of property without 
indemnity and the term ‘ expropriation ’ for such taking óf property 
where an indemnity was paid. 

What attitude shall a State adopt toward another State claiming 
extra-territorial effects for its confiscatory or expropriatory decrees ? 
Many solutions have been suggested. The most logical one and 
the one best suited to all circumstances lies in the acceptance of 
the maxim, that every State has a sovereign right to determine the 
fate of all property situated within its boundaries. Hence, a State 
issuing a confiscatory or expropriatory decree thereby acquires a 
full right to title to property situated at the time of the decree 
within its boundaries. If the confiscating State later tries to sell 
the confiscated goods abroad, its title must be recognised. The 
former owners cannot recover such property, even if they are 
nationals of the country into which the confiscated goods are even- 
tually brought.! A slight modification may be introduced into this 
strict rule, to the effect that the confiscating State does not acquire 


1 Ricaud v. American Metal Co. (1917) 246 U.S. 304. This does of course not 
prejudice their claim for compensation. It is one of the best established rules 
of International Law, that a State may take property belonging to foreigners 
only against indemnity. This claim can, however, only be pursued through 
diplomatic channels and not through attachment of the originally confiscated 
goods. 
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the confiscated property by issuing the decree, but only by actually 
taking possession of the confiscated goods. There is a very old , 
precedent for this. Philip II of Spain had issued a decree, whereby n 
a certain Corneros was declared a traitor and all his property for- ^ 
feited. Corneros was loading his property on his ship in a Spanish 
port at the moment the decree was issued. He succeeded in . 
escaping to England with his ship, before Philip could lay hands 
on him or his property. Although this property was situated in 
Spain at the moment the decree was issued, the English court 
refused to hand it over to Spain, as Spain had never acquired actual 
possession.? This seéms a just decision, as important as ever in 
times like ours. It shows that the application of the general rule, 
that no State shall sit in judgment upon the acts of another State 
made within its own boundaries, should be confined to the smallest 
number of cases. There are none the less good reasons for applying 
the general rule. An English judge has pointed out the dangers 
arising from the opposite attitude. Even if no diplomatic conflict 
would result from the disrespect shown to the sovereign rights of 
another State,® all trade with the confiscating State would come to 
a standstill, as former owners would reclaim all its export goods as 
their own or as compensation for their own.* In the case of the 
* Austro-Hungarian Bank’, the Austrian Supreme Court refused 
to grant this bank an injunction in respect of banknotes, which the 
Hungarian Soviet Government had confiscated in their Budapest 
main office and which it had later sent to Vienna. The court 
declared that this confiscation was a sovereign act of the Hungarian 
Government within its own territory and therefore could not be 
judged by the court. The view of the Austrian Supreme Court is 
shared by most courts in other countries.° 

Our courts respect the sovereign rights of another State, to deter- 
mine the fate of all property situated within its boundaries, because 
this right is also the basis for Austria’s claim to her sovereign right 
to determine for herself the fate of all property situated within 
Austria, that is, to determine for herself, whether or not she shall 
give effect to foreign confiscatory or expropriatory decrees with 
regard to property inside her own territory. ; 

Let us first consider the question of competence. The problem 
whether property has actually been transferred by virtue of a 
foreign confiscatory or expropriatory decree is strictly a legal one, 
to be solved by the courts. In 1946, the Minister of a foreign State 


2 Don Alonso de Velasco v. Corneros (1612) sub. nom. Sir John Watts, quoted 
by A. N. Sack, ‘ Conflicts of Law in the History of English Law’ in Law, 
a Century of Progress, Vol. 3, pp. 363-364. 

3 A. M. Luther v. Sagor & Co. [1921] 3 K.B. 582, 558-559, quoted by Wolff. 
Private International Law (1945) para. 169. 

4 Paley Olqa v. Weisz [1929] 1 K.B. 718, reported in Zeitschrift f. Ostrecht, 1929. 

. 1216 fi. 
5 Decision of August 27, 1919, Gerichtszettung, 1919, p. 880. 
6 Cf, notes 1, 3, 4. 
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requested the Austrian Department of Foreign Affairs to enforce 
_ certain claims of his State to property situated in Austria. He sug- 
gested that the Austrian authorities should seize the property 
concerned and hand it over to his State. Our Department of 
-Foreign Affairs, following the example of the U.S. Department of 
- State in the ‘ Navemar’ Case,’ refused to grant his request and 
advised him to bring his claim before the competent Austrian 
courts. 


Since our constitution provides that the universally recognised 
rules of International Law are valid as integral parts of the Austrian 
law,® our courts have to apply these rules to all claims to enforce 
foreign confiscatory or expropriatory decrees. The rules concerning 
confiscation are very clear. From the times of the American 
Revolution ° right.down to Hitler’s anti-Jewish laws !° it has always 
been held that a confiscation cannot operate on property situated 
outside the confiscating country at the time of the confiscation.” 
The enforcement of. foreign confiscations would furthermore be re- 
pugnant to our public policy. This does not imply any moral 
judgment on the policy of the confiscating State. If Austrian citi- 
zens are concerned, we simply see no reason why we should despoil 

- our fellow citizens for the benefit of a foreign State. If foreigners 
are concerned, they are usually living in Austria as refugees. The 
enforcement of the foreign confiscatory decree would deprive them 
of their last méans of subsistence, and make them a burder upon 
Austrian public assistance. The general rule is as clear as these 
reasons are convincing. Yet its application is far from simple in 

‘all cases, as, for example, where the confiscated property does not 
belong to a natural person, but to companies, corporations, etc. 


It is a-rule of International Law, that companies, etc., are 
governed by the law of the country of their domicile. They owe 
their very existence to this law. What is the result, when this 
same law declares them dissolved and all their assets transferred 
to the State? The most satisfactory way to reconcile this rule with 
the rule of non-enforcement of foreign confiscatory decrees was found 


7 Hackworth, A Digest of International Law (1942) 2, 449-450. 

8 Article 9 of the Federal Constitution of 1929. 

® Folliott v. Ogden (1789) 1 Blackstone, 123-185, quoted by Wolff, Private Inter- 
national Law (1945), para. 500. 

10 Frankfurter v. Exner, Ltd. [1947] Ch. 629, Law Times Journal, Vol. 204, 
p. 25. g 

11 This was recognised by the Austrian Supreme’ Court when it ruled on 
March 10, 1948, that the dissolution of the National Socialist Teachers’ 
League and the confiscation of its assets in Bavaria, i.e., in the country 
where this League had its headquarters, could not affect property of this 
League situated in Austria. On the other hand. the Austrian legislation, 
which had also dissolved the National Socialist Teachers’ League and con- 
fiscated its assets, could not, in’the opinied of the Austrian Supreme Court, 
affect property of this League situated in Czechoslovakia (Case reported in 
Juristische Blätter, 1949, pp. 70-72). 
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in certain French decisions !? recently: followed by the Austrian 
courts. They recognise the dissolution of the companies but not 
the transfer of their property to the foreign State. With their 
dissolution in the country of domicile the companies are also dead 
under Austrian law. However, if a dead person leaves property in 
Austria, a curator may be appointed by the courts to administer 
his affairs until the heirs claim the inheritance.'* Austrian legal 
doctrine '* has always accepted this as applying by analogy to dis- 
solved companies, corporations, etc.’* Under this rule, the Vienna 
Appellate Court,!® upon request of an Austrian creditor, appointed 
a curator for a firm dissolved abroad but having a bank account 
in an Austrian bank. The curator had to settle the debt out of this 
account. A dissolved company may not only be sued in this way, 
but may also bring suit. Prior to its dissolution abroad another 
company had ordered a Vienna lawyer to collect a debt. Under 
Austrian law, the power of attorney of a lawyer survives the death, 
in this case, the dissolution, of the person represented by him,” 
until it is revoked by his heirs. The lawyer had continued the suit 
after the dissolution of the company abroad. Subsequently, the 
foreign nationalised company, which had succeeded to all the assets 
of the dissolved company in the country of its domicile, attempted 
to oust this lawyer from the suit and to collect the debt. In this 
case the Austrian Supreme Court +° found for the lawyer represent- 
ing the dissolved company, provided that he could prove that the 
dissolution was truly a confiscation without payment of adequate 
compensation. 

After the curator has settled and collected all the outstanding 
debts, what shall become of the residue? To hand it over to the 
confiscating State would not only be contrary to the rule of non- 
enforcement of confiscations, but would: also be contrary to the 
principle of equal treatment of juridical and natural persons. To 


13 Cockerill v. Compagnie Union et Phéniz Espagnol, Cour de Cassation (Req.) 
of July 4, 1938, Clunet, 1934, p. 662; Compagnie d'Assurance Nord de Mos- 
cou v. Compagnie Union et Phénix Espagnol, Paris (8e ch.), June 18, 1928, 
Clunet, 1929, p. 119. 

13 Osterr. Zivilprozessordnung of 1895, para. 155, ABGB, para. 811. 

14 Bhrenzweig, Kommentar zum ABGB, Allg. Teil par. 84. 

15 This fiction of the prolonged existence of a dissolved corporation for the 
purpose of its liquidation has also been accepted by the French decisions 
quoted above, note 12. Under English law (s. 400, Companies Act, 1948), a 
winding-up order is necessary for this purpose. The English courts, how- 
ever, may give this order only if the dissolved company did at any time 
‘carry on business’ in Great Britain. This notion has lately, however, been 
so liberally interpreted, that it seems that a winding-up order could now be 
granted in almost all cases. (Cf. in Re Tovarishestvo Manufactur Liudvig 
Rabenek [1944] 1 Ch. 404.) 

16 Decision of March 3, 1948; Case No. 307 in reports of Osterr. Juristen- 
zeitung, 1948, p. 179. 


17 Osterr. Zivilprozessordnung, para. 155. x he ah 
18 Decision of July 9, 1948; Cage No. 773 in reports of Osterr. Juristenzeitung, 


1948, p. 471. 
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leave the assets for an indefinite period in the hands of the Austrian 
‘debtors would in fact amount to making an entirely unjustified 
present to them. To claim them as res nullius for the Austrian 
State would make Austria profit by a foreign confiscation which she 
refused to enforce in her own courts for reasons of public policy 
Besides, the reasons of public policy set forth above, as well as 
fairness, demand that the assets be handed over to the persons 
having the only equitable claim to them : to the partners or share- 
holders of the dissolved company. As long as such persons can be 
found, the assets cannot honestly be considered as res nullius. The 
New York Civil Practice Act ?° orders them to be held by a trustee, 
until such time as such claimants may appear. The same sound 
principle has been followed by the Swiss Federal Court and by the 
Brussels Court of Appeal.?° 71 

The above-mentioned decision of the Austrian Supreme 
Court concerned a case where the foreign company had been 
described as ‘nationalised’. It therefore was not apparent whether 
it had’ been confiscated or whether it had been expropriated 
against adequate indemnity. The court, therefore, had also 
‘to consider this second alternative. The attitude of Inter- 
national Law to foreign expropriatory decrees has undergone a 
marked change since the days of the Spanish Civil War. Before 
that time, it had been considered incompatible with the sovereign 
rights of a State A, that State B should take over property situated 
in State A without the owner’s consent, as B would thus exercise 
sovereign rights on the territory of A.” This attitude was adopted 
even in cases where B was willing to pay indemnity and where B 
intended the measure to apply only to property of her own sub- 
jects, situated in A. However, when French courts began to admit 
that the Spanish Republican Government could expropriate Spanish 
ships in French ports,” this argument was no longer good. A new 
doctrine of International Law thus developed and was confirmed 
during World War II, when English ** and U.S.” courts did grant 


19 Para. 977 b, sub-div. 19; cf. note 9 in U.S. v. Pink (1942) 315 U.S. 203. 

20 Prochorows Erben gegen Obergericht Zürich (Sulzer S.A.), October 26, 1929, 
BGE 55,1. No. 47. Bruesels Court of Appeal (le ch.), June 25, 1947: Soc. an. 
Comp. Belgo-Lithuanienne d'Eléctricité, Journal des Tribunaux, 1947, p. 105. 

31 English courts hesitated to adopt this principle. They seemed to admit the 
possibility that the rights of the shareholders had become extinct (Russian 
dé English Bank v. Baring Bros. [1982] 1 Ch. 435, 445) and that the Crown 
could possibly claim these assets as bona vacantia, although such claims have 
never been made (Russian & English Bank v. Baring Bros. [1936] A.C. 405). 
In a more recent decision, however, the Privy Council held the former share- 
holders of a dissolved company entitled to the residue of its assets (Dairen 
Kisen Kabushiki Kaisha v. Shiang Kee [1941] A.C. 878). 

32 Wilson, On International Law (1927), p. 80. Schnitzer, Handbuch des Inter- 
nationalen Privatrechtes, Zürich, 1937, p. 267, note 1. 

23 Cour de Poitiers, December 20, 1937; Société Cementos Resola v. Larrasquita 
et Etat Espagnol, Clunet, 1988, p. 287. 

24 Lorentzen v. Lydden [1942] 2 K.B. 202, quoted by Wolff, para. 501. 

.25 Anderson v. Transandine Handelsmaatschappij (1942) 36 American Journal 
of International Law (1942), pp. 701-706. É 
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extra-territorial effect to Norwegian and Dutch expropriations of 
ships situated in Great Britain and in U.S.A. This was not only. 
a war measure, as the Supreme Court of neutral Sweden reached the 
same decision in the ‘Rigmor’ Case.’ Strictly speaking, these last 
cases were not proper expropriations, as the expropriating State did 
not want to acquire the property permanently. The Dutch decree 
said expressis verbis, that the expropriated goods should be handed 
back to the original owners at the end of the war and the same was 
to be implied from the Norwegian decrees. The fact remains, 
however, that States gave extra-territorial effect to decrees of foreign 
States affecting property. They were, however, only ready to do 
so if these decrees did not amount to confiscation. It was stated 
in the English case, that the comity of nations required the applica- 
tion of the new rule. As comity of nations generally implies 
reciprocity,?’ a foreign State can avail itself of this privilege only 
if it grants reciprocity by giving extra-territorial effect to the other 
State’s expropriatory decrees. 

As the difference between an expropriation, which has extra- 
territorial effect, and a confiscation, which has not, lies in the pay- ` 
ment of indemnity, it seems just that before granting extra-terri- 
torial effects to expropriations the courts of the granting State 
should examine whether such indemnity is adequate. This is the 
reasonable attitude of the British courts.”* The French courts had 
developed the strange theory, that the promise of payment of some 
kind of indemnity was enough to change a forbidden confiscation. 
into a permissible expropriation. All doubts as to whether the ~ 
Spanish Government would be really willing and able to pay the 
promised indemnities were rejected, as it would be offensive to 
doubt the good faith of a foreign government.”® Facts soon proved 
how right the sceptics had been. This theory misled a French. 
lawyer °° to maintain in 1989, that the Nazi measures against 
Jewish property should be recognised in France, as they contained 
promises of indemnity. The absurdity of this view is self-evident. 
The whole purpose of the non-enforcement of foreign confiscations 
could be stultified, if the confiscating State were to take the pre- - 
caution of including some hypocritical assurances of an eventual 
payment of some nugatory indemnity in its confiscatory decrees. 
The Austrian Supreme Court *! in accepting the new rule of Inter- 
national Law giving extra-territorial effect to expropriations did of 


26 Decision of March 17, 1942, 837 American Journal of International Law (1948), 
p. 141. a 

27 Hilton v. Guyot (1895) 159 U.S. 113; contra: Schmitthoff, A Textbook of 
the English Conflict of Laws (1945), p. 410. 

28 A/S Tallina Laevenhusis v. Tallina Shipping Co. (1947) 80 LI.L.R. 99, 111. 

29 Cour de Poitiers, December 20, 1937; see supra, note 23. 

30 Mettetal, ‘ Exercise en France par les réfugiés étrangérs des droits, qu’ils 
détiennent de leur activité commerciale antérieure ', Clunet, 1939, p. 257 ff. 

41 See supra, note 18. 
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‘course insist on examining itself, whether the indemnity was 
adequate. 

- I am fully aware that the problems involved would merit a more 
. detailed ‘study.- -I hope, however, to have given a comprehensible 
summary of the doctrine of the Austrian courts concerning foreign 
expropriations- and .confiseations and to have proved that -their 
decisions follow well-established precedents of International Law. 


eo f Ionaz SEIDL-HOHENVELDERN.* 


* Dr. Seidl-Hohenveldern i is a doctor of law of thie University of Innsbruck. A 
~ permanent civil servant in Austria, he-is at present acting as Assistant Legal 
Adviser to. OEEC. 


STATUTES 


LANDLORD AND TENANT (RENT CONTROL) ACT, 1949 


Tus Act is designed to stop a number of loopholes in the Rent 
Acts and the Furnished Houses Act, 1946. It will no doubt 
effectively eliminate some abuses but may possibly be responsible 
also for creating some fresh hardships. That it will add consider- 
. ably to the sad welter of confusion in which this branch of the law 
is but too deeply immersed will be apparent from a very cursory 
perusal of its involved provisions. The Government has followed in 
the footsteps of its predecessors in declining to attempt the task 
of consolidation, notwithstanding the emphatic recommendations of 
the Ridley Committee in 1945, and, as it must seem to a mere 
lawyer, upon grounds which hardly carry conviction. 
The main provisions of the Act may be summarised as follows :— 
1. Under the Rent Acts the standard rent is fixed by reference 
to the letting on the relevant date’ or the last letting before that 
date or the first letting thereafter. Thus, premises within the 
financial limits of the Acts but let for the first time during the war 
have their standard rents fixed by that letting. This has meant 
that in some cases a landlord who was able to exploit the war-time 
difficulty of finding accommodation by charging an unreasonably 
high rent on first letting his premises, thereby secured a legal right 
to continue to exact that excessive rent. The rather belated pro- 
visions of section 1 of the new Act enable cases where the rent is 
fixed on a letting after September 1, 1989, to be referred, by either 
landlord or tenant, to a Rent Tribunal for the purpose of fixing the 
reasonable rent.? The Tribunal thus has power under this provision 
to do what was beyond its jurisdiction under the 1946 Act,’ viz., 
reduce a rent below the standard rent. It still remains unable, 
however, to increase an existing rent,* so that a landlord who, owing 
to air-raids in the district or perhaps out of generosity to a friend, 
let the premises at a rent below the economic rent, is not entitled 
to increase it on a subsequent letting. No guidance is given in thé 
Act as to how the Tribunal is to settle the standard of reasonable- 
ness. It must be admitted that some hardship may result if 


1 August 3, 1914 (1920 Act, s. 12 (1)); or September 1, 1939 (1989 Act, s. 3, and 
Schedule I). 

2 Special rules are provided in the case of an apportionment, where the standard 
rent of a dwelling-house within the Acts, or of & part of such a dwelling-house, 
has been determined under s. 1 (1949 Act, s. 4). 

3 R. v. Paddington Rent Tribunal [1948] 2 All E.R. 528. 

4 Under the 1946 Act, the Tribunals can only increase a rent where they are of 
opinion that there has been an increase in the cost of providing services since 
September 8, 1939 (s. 2 (4) ). 
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Tribunals base their standard on that of controlled pre-war lettings 
in the vicinity, for whereas practically all other prices have risen 
considerably since the war, such rents have been artificially pegged 
at what in some cases is an uneconomic level. Thus a house con- 
verted into separate flats since the war and whose rent is determined 
by reference to controlled rents in the neighbourhood, rather than 
on the basis of the landlord’s expenditure, might produce a very 
harsh decision for the landlord, and uncertainty on this matter may 
have a deterrent effect on conversions which are within the 
financial limits of the Rent Acts. At the same time it seems only 
right that the landlord should not be entitled to pass on to his 
` tenant the equivalent in rent of extortionate sums disbursed by him 
in the hope of recouping himself by exploiting subsequent tenants. 
To hold the scales evenly will indeed be no simple feat. 

2. The Act also amends the law relating to premiums paid for 
premises within the Rent Acts. Such premiums were already 
unlawful under those Acts, except, firstly, in the case of a term 
of fourteen years or upwards, or, secondly, on an assignment by 
a contractual tenant of his tenancy.” All premiums, including these 
two cases, are now unlawful,® except that on an assignment— 

(a) the assignor may charge a sum to cover outgoings disbursed 
after the assignment, structural alterations effected by 
himself or a reasonable amount paid to his predecessor in 
respect of such alterations carried out by the latter, and a 
reasonable amount for any goodwill relating to the premises 
where the goodwill is transferred to the assignee °; 

(b) where a premium had prior to the Act been lawfully paid by 
the tenant on the grant, renewal, or continuance of a 
tenancy, a proportion of the premium can be passed on to 
an assignee, viz., an amount representing the proportion 
between the period from the date of the assignment to the 
relevant date and the period from the grant, etc., of the 
tenancy to the relevant date.'° 

The Act is also retrospective inasmuch as a premium paid under 
any agreement made after March 25, 1949, can be recovered, though 
the Act did not come into force until June 2, 1949. But if the 
payment is made before the commencement of the Act and would 
have been lawful under the earlier Acts, the agreement is voidable 
at the instance of either party.’! Moreover, there is provision for 
a tenant who has made an application to a Tribunal under section 1, 
5 1920 Act, s. 8 (1). 

6 Ibid., 8. 8 (2). 

7 Remmington v. Larchin [1921] 3 K.B. 404. 

8 1949 Act, s. 2 (1) and (3). 

9 1949 Act, s. 2 (4). 

10 Ibid., First Schedule, Part II, para. 5 (1) and (2). For the mode of ascertaining 
the relevant date, see First Schedule, Part III, para. 6. Only the original 
tenant or & person deriving title from him can obtain the benefit of this provision 


(First Schedule, Part II, para. 5 (1) (b)). 
11 Section 2 (5). 
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within -twelve-months of the commencement of the Act, to recoup 
himself in respect of a premium paid before the Act on the grant, 
renewal or continuance of the tenancy, whether such a premium was 
lawful at the time of payment or not. The procedure is that the ` 
Tribunal will certify that Part I of the First Schedule applies and 
will then determine the ‘rental equivalent’ of the premium.’* 
This means the amount of the premium divided by the number of 
rent-periods between the commencement, renewal or continuance 
of the term and the relevant date.* The rent then payable by the 
tenant or by any subsequent tenant after the Tribunal’s determina- 
tion and before the relevant date, will be the reasonable rent (as 
fixed under section 1) less the rental equivalent.1 i 

An excessive price for furniture, fittings or other articles required 
as a condition of the grant, renewal, continuance or assignment of 
a tenancy is to be treated as a premium so far as the excess is 
concerned.?® On request the seller is bound to state the price in 
writing.?® - 

Premiums are also prohibited in the case of furnished premises’ 
whose rents have been determined by a Tribunal.” These were 
already unlawful under the 1946 Act in the case of the grant, 
‘renewal or continuance of the contract,'* but the 1949 Act extends: 
the prohibition to premiums on assignment, while permitting pay- 
ment of a sum to cover outgoings after the grant or assignment, or 
in respect of goodwill.?® 

The requiring of an illegal premium is made an offence 
punishable on summary conviction by a fine of £100. The court 
convicting the offender may order the sum unlawfully required to 
be repaid.”° 

Actions to recover payments prohibited by the Act may be 
brought in the county court, and if such claims are brought in the 
High Court they are subject to the usual rule ** that the plaintiff 
will be deprived of all costs.?* 

8. A rather startling development occurred in 1945 when the 
Court of Appeal construed the words ‘ let as a separate dwelling ’ ?° 
in the Rent Acts, as excluding premises let on terms which included 


12 First Schedule, Part I. Where the tribunal issues a certificate the premium 
ceases to be recoverable by any other means (ibid., para. 4 (1)). 

29 First Schedule, Part III, para. 8. For * relevant date’ , see ibid., para. 6. 

14 First Schedule, Part I, para. 2, For the position where before March 25, 1949, 
the landlord has assigned the reversion for value, see ibid., paras. 1 (b) and 8. 

15 Section 3 (1). Section 9 (1) of the 1920 Act, which contained a corresponding 
provision, is repealed (1949 Act, s. 3 (3)). 

16 1949 Act, s. 3 (2). 

37 1949 Act, s; 12. 

18 1946 Act, s. 4 (1) (b). 

19 1949 Act, s. 12 (1) (a) and (b). 

20 Section 2 (6). 

21 1920 Act, s. 17 (2). 

22 1949 Act, s. 13. 

23 1983 Act, s. 16 (1). 
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a sharing of ‘essential living acgommodation ’,** whether with 
another tenant or the landlord himself.2> For this purpose a 
kitchen was held to be essential living accommodation,”* but not 


. a bathroom or w.c.?” A large number of tenants who were thought 


to be protected found themselves liable to eviction on the deter- 
mination of their contractual tenancy, a simple enough result to 
achieve at common law in the case of a periodic letting, such as a 
weekly or monthly tenancy. The Act has now created a curious 
distinction between cases where the sharing is with the landlord, or 
with a person or persons other than the landlord. In the former 
case the premises are still outside the Rent Acts, but the letting is 
treated as within the 1946 Act even though it is an unfurnished 
tenancy and no services are provided.”* Consequently the tenant 
will be entitled to have the reasonable rent fixed by a Tribunal and 
can avail himself of the limited security of tenure afforded by that 
Act.as amended by the 1949 Act (see below). In the latter case the 
letting will now be controlled so far as the portion of the premises 
is concerned which is in the exclusive occupation of the tenant.?° 
As for the shared accommodation, this is placed in a sort of 
no-man’s land between full control and freedom from control. No 
order for the ejectment of the tenant from the shared accommoda- 
tion can be made unless a like order has been or is made in respect 


_ of the separate accommodation.*’ On the other hand the landlord 


may apply to the county court, notwithstanding this provision, for 
an order either terminating the right of the tenant to use that part 
of the shared accommodation which is not living accommodation, 
or modifying his right to use any of the shared accommodation, 


` provided this is permitted under the terms of the letting. 


The principle of Neale v. Del Soto was even applied so as to 
deprive a tenant, who sublet the premises on the terms that he was 
to share essential living accommodation with his subtenant, of any 
protection as against the head landlord.*? The basis of this decision 


-was that the status of the premises depended on the conditions of 


actual user at the date of the proceedings. This point has now been 
reversed by the 1949 Act.** But, as between tenant and subtenant, 
sections 7 or 8 of that Act will apply according to the nature of the 
sharing arrangement. It may be added that a similar rule in regard 
to the effect of a furnished subletting has also been reversed as 
between the tenant or subtenant and the head Jandlord.** 


24 Neale v. Del Soto [1945] K.B. 144. 

25 Llewellyn v. Hinson [1948] 2 All E.R..95. 
26 Neale v. Del Soto, supra. 

27 Cole v. Harris [1945] K.B. 474. 

28 1949 Act, s. 7., 

29 Ibid., 8. 8. 

80 Section 8 (7). 


31 Bection 8 (8). Cf. s. 8 (6). 


32 Turner v. Baker [1949] 1 All E.R. 560. 
33 Bection 9. 
34 Ibid., and see Prout v. Hunter [1924] 2 K.B. 736. 
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4. Much criticism was launched against the 1946 Act on the 
ground that it afforded insufficient security of tenure to tenants. 
Under that Act, where a tenant applies to a Tribunal and is then 
served with a notice to quit, the notice does not take effect until 
at least three months from the date of the determination of the 
Tribunal unless the Tribunal directs a shorter period to be substi- 
tuted.’ A tenant may now apply for successive three-monthly 
extensions of his security of tenure provided the applications are 
made before the notice to quit expires, whether in pursuance of the 
contractual terms or by virtue of the provisions of the 1946 or the 
1949 Acts.” This is a very large extension of the Tribunals’ powers 
and it is by no means clear on what basis it is to be exercised. If 


such extensions are granted practically automatically, merely on ~ 


account of the absence of suitable accommodation, the dividing line 
between a furnished and an unfurnished letting may become very 
thin. It is indeed a question whether Tribunals founded merely as 
part of the mechanism of price-fixing are entirely suited to the 
judicial weighing of the conflict of interests and relative hardship of 
the parties which under the Rent Acts fall to be decided by the 
county courts. 

Although there is much to praise in the Act it must be admitted 
that there are certain disquieting features. Firstly, there is the 
rather partisan view that seems to pay insufficient regard to the 
formerly accepted view that the Rent Acts exist for the protection 
of tenants and not the penalising of landlords. Secondly, there is 
the steadfast refusal even to set the machinery in motion for 
reducing this branch of the law into a more coherent shape. 
Thirdly, there are ominous signs of encroachment by the Rent 
Tribunals into the sphere which is properly that of the regular 
courts. Regarded as a mere instrument in the process, of price- 
fixing the Rent Tribunals no doubt perform a useful and necessary 
function and one which might well have proved overwhelming to the 


machinery of the ordinary courts. The new Act, however, by con- 


- ferring jurisdiction on those Tribunals to consider matters within 
the Rent Acts, and also to grant continuing security of tenure, 
might well become the thin end of the wedge in bestowing increasing 
competence upon the Tribunals to settle disputes of a judicial 
character, for which, the opinion may be respectfully ventured, they 
are not really suited either in their procedure or their personnel. 
It is to be hoped that if consolidation eventually comes—and it 
hardly seems likely that.it can be avoided by the next Parliament— 
an attempt will be made to restrict the province of the Tribunals 
to cases where no more is involved than fixing a reasonable rent. 
Current statistics indicate that even when the time for revision 


35 1946 Act, s. 5. 
sé 1949 Act, s. 11. 
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“arrives, the volume of work before such Tribunals is not likely to 
be so reduced as to enable the whole of this branch of the law to 
be dealt with once again by the county courts. 


Dennis Lioyp. 


LecaL AID AND ADVICE ACT, 1949 


Some lawyers have seen in the new Legal Aid Scheme the first step 
down the slippery path to a National Legal Service; others have 
shared the view expounded by some laymen, that it is a cunning 
piece of window-dressing by the legal profession designed to distract 
public attention from the abuses in our present legal organisation 
and to stave off any suggestion of nationalisation. Those of the 
former school of thought shake their heads at the gullibility of the 
Law Society and Bar Council, while those of the latter applaud the 
Machiavellian cunning of those bodies, and contrast it with the less 
adroit behaviour of the B.M.A. In truth, as most lawyers realise, 
it is neither of these, but a new and more realistic approach to an 
old problem—that of making available legal aid and advice to those 

_ unable to afford it. This approach has been rendered urgent by 
the fall in the value of money, which has made the present financial 
limits of the Poor Person’s Procedure totally inadequate, and the 
more satisfactory arrangements for legal advice for the forces during 
the late war, have focussed attention on the need for similar arrange- 
ments for civilians. The professional bodies have been neither 
particularly gullible nor cunning; they have merely recognised the 
necessity and done their best to make a virtue of it. In the negoti- 
ations which have resulted in the final form of the Act they have 
earned the gratitude of the profession for the care with which they 
have watched its interests, but no one can fairly accuse them of 
attempting to subordinate public to sectional interests and the 
profession can take pride in the part which it has played in a useful 
piece of social and legal reform. 

Unhappily, it seems that the Act is to be one of the victims of 
the economy axe and that the majority of its provisions are to be 
deferred. In reply to a question on November 14 last, the 
Attorney-General explained the effect of the postponement as fol- 
lows? : ‘ People whose means are within the limits laid down by 
the Act will get legal aid under its provisions in proceedings in the 
High Court and Court of Appeal, and in the county court where a 
case is transferred there from the High Court. Solicitors and coun- 
sel in these cases will be remunerated under the provisions of the 
Act. The provisions of the Act in regard to legal aid in the 


‘1 469 H.C.Dbs., p. 1663. This statement amplifies and slightly amends thet in 
Law Society's Gazette for November, 1949, p. 856. 
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criminal courts and in the county courts and by way of appeal to 
the Privy Council and the House of Lords will be deferred, as well 
as those in regard to legal advice, but existing arrangements cover- 
ing aid under the provisions of the Poor Prisoners’ Defence Act and 
appeals in forma pauperis to the Privy Council and the House of 
Lords will continue’. This means that what are probably the most 
valuable parts of the Scheme (including the whole of the provision 
for legal advice) are still things of the distant future. In the light 
of experience of the National Health Service it is understandable 
that the Government should be unwilling, at the present juncture, 
to run similar risks of unforeseen expenditure, even though the 
expense of the Legal Aid Scheme can only be as a small molehill 
compared with the medical mountain, but if determined steps had 
been taken immediately to implement the recommendations of the 
Rushcliffe Committee the Scheme might have been in operation two 
years ago and it is difficult to believe that it could have had any 
seriously detrimental effect on our economic position. Those whose 
practical experience has proved to them the need for the Scheme 
will require further evidence before they are satisfied that economies 
in other directions could not have produced equal savings of public 
funds with less hardship. 

However, a postponement of the major part of the Act may at 
least have two desirable consequences. In the first place it may 
enable the accumulation of divorces to be disposed of before the 
full Scheme commences to operate; this backlog of divorces is 
believed to be the factor most likely to swamp the new organisation 
in the first few years. Secondly, it may enable further considera- 
tion to be given to some of the less satisfactory proposals regarding 
legal advice. 

The report of the Rushcliffe Committee, from which the Act 
sprung and the recommendations of which have been largely fol- 
lowed, was fully reviewed in Volume 9, p. 58 of this Review and 
subsequent developments have received so much publicity in legal 
circles that there is now no excuse for professional ignorance on the 
general nature of the Scheme. It is not, therefore, proposed to 
consider its provisions in any detail; the present need, as was 
pointed out during the Third Reading in the House of Lords, is for 
publicity in the lay rather than the legal press. Nevertheless, 
there are certain aspects of it which it is appropriate to refer to 
either because of their widespread implications or because they 
deviate from the original Rushcliffe proposals or have been sub- 
jected to particular criticism in the discussions which have taken 
place. 

1. Control. Pursuant to the recommendations of the Rushcliffe 
Committee the Scheme is to be administered by the profession, that 
is to say, by the Law Society in collaboration with the Bar Council 
(section 8). Although this has met with general approval and is 
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; in accordance with the evidence given by the Labour Party to the 
Rushcliffe Committee, the view has been expressed, particularly by 
the Haldane Society, that the public should be associated as closely 
as possible with the Scheme by having lay representation on the 
various administrative Committees. This suggestion has been 
strongly opposed by the professional bodies and has not been 
adopted. The arguments expressed against it are that laymen 
could fulfil no useful function on the Committees, that their presence 
would be objectionable as applicants would not wish to reveal 
their personal problems to their neighbours or to those not bound 
by the bonds of professional secrecy, and that if the profession is 
to accept responsibility for the working of the Scheme, it must be 
free from outside interference. There is much in these arguments 
and it must be conceded that laymen would be worse than useless 
on Certifying Committees and would have no part to play in many 
of the functions of the Area Committees. Nevertheless the com- 
plete exclusion of the ‘ consumer element? seems unfortunate and 
provides gratuitous ammunition to those who argue that the chief 
beneficiaries of the Scheme will be the lawyers rather than the 
public. The reluctance of the Law Society to contemplate lay 
representation on its Committee is no doubt partly accounted for 
by the fear that this would be the thin end of a wedge that might 
lead to a National Legal Service, but on the whole this may be a 
short-sighted view. Be that as it may, the only lay element will be 
that constituted by the Lord Chancellor’s Advisory Committee, and 
if that were to be a really active body the objections would be 
largely met. It seems, however, that all this Committee is intended 
to do is to advise on any points submitted to it by the Lord Chan- 
cellor and to comment on the Annual Report on the Scheme sub- 
mitted by the Law Society. This, it is submitted, is not enough; 
there should be some body, with a strong lay element, constantly 
watching the operation of the Scheme and submitting criticisms and 
suggestions. 

2. Legal Advice. Arrangements for legal advice, as opposed to 
aid in litigation, are perhaps the most important part of the Scheme, 
but probably constitute the least satisfactory part of it. Modify- 
ing the Rushcliffe proposals, the Scheme envisages that Legal Aid 
Centres will be staffed by salaried solicitors, the majority of whom 
will probably be full-time employees. Their functions, however, 
will be limited to giving oral advice and assisting in completing an 
application for legal aid. Fears have been expressed that this 
restriction on the activities of advisers is likely to make it difficult 
to staff the Centres with the right type of lawyers, for a job which 
consists of giving advice with no opportunity of following it up is 
not likely to prove very inspiring.- A further objection is that it 
will involve throwing away the valuable experience gained by the 
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present voluntary Poor Man’s Lawyers. For this reason the Lon- 
don Council of Poor Man’s Lawyers and the Bentham Committee 
have strongly urged that greater use should be made of part-time 
advisers, thus enabling those experienced lawyers who have under- 
taken this work in the past, to continue to lend their assistance to 
the State Scheme. There certainly seems room for such assistance, 
for if the need is to be properly met a considerable proportion of 
advice will have to be given in the evenings, which is the only time 
when many workers can conveniently seek assistance, and evening 
work would obviously suit part-time helpers but is unlikely to be 
popular with full-time employees. It is, therefore, to be hoped that 
before this part of the Scheme is brought into operation wiser 
counsels will prevail and that a place will be found for the present 
trained personnel who will undoubtedly give a better service than 
inexperienced and newly-qualified solicitors who alone are likely to 
be attracted by the offer of full-time employment. 

As originally introduced, the Bill made no provision for the 
multiplicity of activities lying between oral advice on the one hand 
and aid in actual litigation on the other. This hiatus aroused a con- 
siderable outcry in well-informed legal circles and as a result two 
concessions were introduced during the Bill’s passage through Par- 
liament. The first of these is that the legal adviser at the Centre 
is to be permitted to give the applicant a written note of the advice 
tendered (section 7 (ii)). This is a more valuable right than might 
at first appear. One of the weaknesses of merely oral advice is that 
the applicant’s bowdlerised account of it will cut little ice with the 
other party to the dispute (e.g., the applicant’s landlord). If, how- 
ever, the applicant is given an official record of the solicitor’s advice 
which he can produce to the other party, he will be placed in a 
much stronger position. The second, and even more valuable, con- 
cession is represented by section 5 which provides for the assistance 
of a solicitor in taking steps to assert a claim where the question of 
legal proceedings has not yet arisen. At first such assistance is to 
be limited to those applicants whose means would not make them 
liable to contribute anything towards costs (i.e., those whose dis- 
posable annual income does not exceed £156 p.a., and whose 
disposable capital does not exceed £75 °), but it may be further ex- 
tended by Regulation. The exact details of this arrangement will 
not be known until the Regulations are published but the Attorney- 
General indicated that the intention was that the Adviser at the 
Centre should in a proper case be entitled to grant an interim 
certificate entitling the applicant to select any solicitor on the panel 
who could carry on negotiations and correspondence on his behalf, 
provided he did not incur costs exceeding £15. The alternative 
solution, that the adviser at the Centre should himself be allowed 
to undertake this work, as many Poor Man’s Lawyers do at present, 
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was unfortunately rejected in the face of opposition from the pro- 
vincial Law Societies. It is nevertheless believed that if the right 
type of practitioners are to be attracted to the jobs of advisers, 
sooner or later this latter solution will have to be adopted. In the 
meantime, in view of the vital need to ensure that the Scheme has 
the goodwill of the whole profession, the compromise solution is 
probably the best which is practicable, provided that it is speedily 
extended so that it is not limited to the poores lasses. Until such 
an extension takes place there is no doubt tl t in many parts of 
the country applicants will receive a far wor 2 service than they 
are at present obtaining from voluntary Poor lian’s Lawyers. 
` 8. Liability for Unassisted Party’s Costs. Under the Scheme 
the assisted party’s maximum contribution in respect of his own 
costs will be assessed by the Assistance Board. He therefore knows 
what his maximum liability is in the event of his being successful, 
and in view of the careful scrutiny to which his claim will be sub- 
jected, it may be assumed that he will normally be successful. If, 
however, he is unsuccessful and an order for costs is made against 
him the position is different, for section 2. (2) (c) provides that his 
liability for such costs ‘ shall not exceed the amount (if any) which 
is a reasonable one for him to pay having regard to all the circum- 
stances including the means of all the parties and their conduct. . .’. 
On the face of it this seems objectionable from the point of view of 
both parties. So far as concerns the assisted applicant it means 
that he can never be certain what his maximum liability is. In 
fact, however, this objection is likely to be more apparent than 
real, for, in the absence of any impropriety (in which event the 
Regulations to be made under section 12 will probably enable the aid 
certificate to be cancelled), it is likely that the tribunal will normally 
regard it as unreasonable for the applicant to be mulcted in costs to 
a greater extent than the maximum contribution assessed by the 
Assistance Board. But as regards the successful unassisted party 
the objection is very real indeed, for he knows that even if success- 
ful he has little prospect of recovering his costs. In these circum- 
stances, the view was strongly expressed that his costs should be 
paid out of the Legal Aid Fund so that the State, which had backed 
the assisted party, should bear the consequences if it proved to have 
backed a loser. In equity there seems to be no answer to this 
argument but it is not perhaps surprising that the Government 
refused to contemplate the increased costs which this solution might 
entail. Under the circumstances there is little doubt that most 
cases in which one party is assisted and the other not, will be 
settled out of court, and if only for this reason it seems unlikely 
that the volume of litigation (except divorce) which comes before 
the court will be substantially increased as a result of the Scheme. 
4. Lawyers’ Remuneration. One of the great features of the 
Scheme is, of course, that lawyers will receive proper remuneration 
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instead of having to work for nothing, as under the present Poor i 


Persons’ Procedure. In county court cases they are to receive their 
full taxed costs (although whether these scales will be amended 
so that these are more adequate remains uncertain) but in the 
House of Lords and Supreme Court only their disbursements and 
85 per cent. of their profit costs on a solicitor and client basis. This 
15 per cent. reduction was readily accepted by the profession both 
because it is reasonable to grant a rebate for guaranteed payment 
and because most of us like to think that we are continuing to make 
some financial contribution. Those of us who objected to the reduc- 
tion did so not so much in the interests of the profession but in the 
interests of the public, feeling it vital that the assisted litigant 
should have no grounds for thinking that he was not getting pre- 
cisely the same treatment as an unassisted one. It seemed to us 
objectionable that the same office should deal with clients on two 
different bases of remuneration, thus inevitably leading the ‘ panel’ 


clients to think, however unjustly, that they were not being treated. 


in the same way as ‘ paying’ clients. Unfortunately these objec- 
tions, which may or may not be valid, were never properly argued 
in the Parliamentary debates. Nor was another suggestion that the 
solicitor for a successful assisted litigant should have the option of 
taking the full party-and-party costs recovered from the other side, 
thus putting him in a position to agree the costs without taxation. 
The present provision involves double taxation in every case, on a 
party-and-party and solicitor and client basis, and is likely to deter 
many solicitors from entering the Scheme, especially provincial 
solicitors most of whom are unfamiliar with such taxations. 

5. The Distinction between Civil and Criminal Cases. The 
Rushcliffe Report recommended that aid certificates in civil cases 
should be granted by Certifying Committees and be subject to the 
possibility of financial contribution from the applicant, while legal 
aid in criminal cases should continue to be granted by the courts 
and be free. Some critics felt that the criminal aid scheme should 
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be assimilated to the civil, but the Government remained faithful 


to the Rushcliffe proposals on the ground that the application of the 
civil scheme to criminal cases would be administratively impossible. 
In fact, the problem in the two types of cases appears to be com- 
pletely different. In civil cases it is entirely for the parties to decide 
whether they want legat aid and the State merely intervenes if they 
reasonably-require“it and it is beyond their means; in criminal cases 
on the other hand, the public interest often demands that the 
accused should be legally. represented. Nor, in such a case, would 
time normally permit of the assessment of means by the Assistance 
Board and the possibility of recovery from the accused would be 
somewhat remote, particularly if he were convicted. It is to be 
hoped, however, that the fact that aid is completely free will 
not make magistrates unduly reluctant to grant it; it has been 
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-| frequently pointed out that such’ a n pelantanes has in the past 


seriously militated against the success of the present facilities. 
6. Miscellaneous. There are a number of other matters in respect 
of which the- Act can be, and has been criticised. In particular one 
"may regret, that ‘it is initially to be limited to assistance before the 
: ordinary courts of law and that certain actions are to be excluded 
. even so far as the defendant is concerned. Few will doubt, however, 
` that on the whole the Scheme is a good one and an immense 


‘.. improvement on anything which has hitherto existed in this country. 


Happily, too, it is flexible and many imperfections can, and in 
due course will no doubt, be removed by Regulations. It will come 
into force with the goodwill of the whole profession, most of whom 
will undoubtedly participate in it and all of whom will hope that its 
complete implementation will not be too long delayed. 


L. C. B. G. 


CORRIGENDA 


‘Vol. 12, p. 259, 1. 21: for equited read equated 
> pi 852, l. 18: for statement read statesmen 
or - 93° Pe 874, l. 15: for breach read contract 
f p- 405, 1. 89: for altered read unaltered 
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CORRESPONDENCE 


To THE GENERAL EDITOR, 


In ‘Notes on recent Scottish Decisions’ (12 M.L.R. 518), Mr. 
T. B. Smith writes: ‘As on the Continent, so in Scotland “ unus 
testis, nullus testis” °. I am not concerned with Scottish law, but 
with regard to Continental criminal procedure I find this statement 
somewhat puzzling, and it would interest me to know which 
Continental countries the author has in mind. Generally speaking, 
modern Continental Codes of Criminal Procedure follow the French 
principle of ‘ intime conviction’ which allows the courts more free- 
dom of discretion in questions of evidence than does English law. 
The Carolina of 1582, that famous piece of legislation passed under 
the reign of the Emperor Charles V, required, it is true, at least- 
two testes classici for a conviction (art. 67), and, in spite of many 
modifications in matters of detail, this remained a characteristic of 
the ‘ Gemeine Strafprozess’ in Germany up to the nineteenth cen- 
tury. In the course of the latter, however, the French conception 
was taken over by the legislation of the German States, and ever 
since I think it is true to say that the old law of evidence of the 
Carolina has been completely superseded in the principal continen- 
tal countries by the principle of ‘freie richterliche Beweiswtirdi- 
gung’. It is perfectly legal, therefore, to base a conviction on the 
evidence ‘of one single witness if he is regarded as sufficiently 


reliable. 
HERMANN MANNHEIM. 


1 For some details, see, e.g., my paper on ‘ Tria] by Jury in Modern Continental 
Criminal Law’, L.Q.R., January and July, 1937, especially pp. 389 et seq. 


NOTES OF CASES 


Fresu Promises ro Pay WAGERS 


Tue decision in Hyams v. Stuart King, [1908] 2 K.B. 696, has not 
had an easy life. At the outset it was subject to considerable 
criticism (see, e.g., Professor Dicey 25 L.Q.R. 76), criticism which 
had recently been renewed in the Court of Appeal by Denning L.J. 
in William Hill, Ltd. v. Rose [1948] 2 All E.R. 1107 at p. 1112. 
Its reversal in Hill v. William Hill, Ltd. [1949] A. C. 580 
can hardly therefore have been much of a shock to the bookmaking 
industry or to those few defaulting backers who considered their 
legal position. 

The facts here were the usual ones,`a defaulting backer and a 
promise to pay the lost bets (or an equivalent sum) in consideration 
of a promise to refrain from reporting non-compliance with an 
earlier order of Tattersalls to that committee. On this promise the 
action was brought and held to fail by a majority of the House of 
Lords. In effect the decision of the majority turns rather upon 
the wording of section 18 of the Gaming Act, 1845, than the logic 
of the majority in Hyams v. Stuart King in finding a fresh contract. 
There Gorell Barnes P., and most clearly Farwell L.J., had 
allowed enforcement of the new promise on the grounds that the 
sum in question was a fresh sum promised for new consideration 
and so outside the scope of the Gaming Act. This argument may 
sound specious particularly when, as is so often the case, there is a 
curious identity in amount between the sum promised and the sum 
lost, nevertheless some of the difficulties of its rejection are illus- 
trated by Lord Oaksey in his dissenting opinion (at p. 568). The 
majority, however, while prepared to admit the new contract, said 
that this construction did not go far enough, the motive and 
substance of the contract must be considered. The emphasis is 
thus laid on section 18 which not only avoids gaming or wagering 
agreements but continues : ‘no suit shall be brought or maintained 
in any court of law and equity for recovering any sum of money or 
valuable thing alleged to be won upon any wager’. It was under 
the second. arm of the section that the action failed. Despite the 
fresh promise and the fresh consideration the sum remained one 
‘alleged to be won on a wager’, since that was the primary 
purpose of the promise. The vice of its origin affected the new 
promise so that there seems to be a new maxim ‘Once a wager 
always a wager’. The majority thus adopted a disjunctive con- 
struction of section 18, so that the second branch covers other 
transactions than those affected by the first. The minority of the 
House of Lords was content to find sufficient meaning for it as a 
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procedural reinforcement of the avoidance of wagering agreements 
(per Lord Jowitt, at p. 541) or to dismiss it as tautologous which, 
as Lord Jowitt pointed out, is no novelty in statutes in this 
context. 

Thus to summarise the judgments of the majority is no doubt 
an over-simplification against which Lord Greene warned when 
he said (at p. 559): ‘I must not be understood as suggesting that 
there can never be a case where a promise by a defaulting backer 
given in consideration of a promise by the winner of the bet not to 
report the default may be enforced’. Perhaps a promise to pay 
the actual costs of proceedings before Tattersalls would be an exam- 
ple but it is clear from their judgments that the difficulties of 
dissociating any sum of money from the lost bet are extreme. To 
quote Lord Greene again (at p. 559), ‘ The question what the agree- 
ment really comes to is a question for the tribunal of fact which 
will not be deceived by any specious attempt to conceal the real 
nature of the promise’. Thus the promise, even if expressly in 
the Hyams v. Stuart King form (as found by Farwell L.J.) would be 
ineffective as a ‘patent and artificial device’. Similarly, Lord 
MacDermott regarded as critical the question whether as a result 
the gaming debt would be regarded as discharged (p. 574). The 
discussion of the interpretation of the phrase ‘ alleged to be won 
upon any wager’ is therefore fundamental to the decision. At 
first sight. one would perhaps have taken it in Lord Oaksey’s sense 
— alleged by the plaintiff and necessarily alleged as material to the 
action °—a sense rejected by the majority though they were not at 
one as to the true meaning. The effect of their conclusions is more- 
over made less certain by the fact that the plaintiff’s pleadings did 
here disclose the nature of the promise. Lord MacDermott inter- 
preted it as alleged by plaintiff or defendant and read it as ‘ alleged 
and proved or admitted ’ (p. 578) which, with respect, seems rather 
a wide gloss on the statute. Lord Normand relied on the disclosure 
in the pleadings before him (p. 565), while Lord Simon appeared 
to make a like reliance and to doubt whether the section could 
cover cases where the defect was not apparent from the plaintiff’s 
pleadings (p. 549). Lord Greene seemed by his insistence on the 
true nature of the agreement to share the wider view, though the 
cases he discussed are those where the pleadings do not match the 
agreement. 

It does not seem, therefore, that the present case has necessarily 
ruled out the possibility of a successful action where the promise is 
on the face of it to pay a sum of unspecified origin, or where the 
promise is under seal mentioning neither origin nor consideration. 
It is true though that the weight of dicta of the majority are 
against such actions but greater doubt exists where the thing 
promised is not money but some valuable object, e.g., a horse. 
The difficulties of refusing enforcement here were noticed by Lord 
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Simon (at p. 551), since the thing sought is not that ‘won upon 
a wager’ and the difficulties of differentiation in connection with 
sums of money do not here arise. It may, of course, be that such 
contracts will fall within Lord Greene’s category of ‘ patent and 
artificial devices °, but it does not seem to follow necessarily from 
the present decision. 

The majority reading of section 18 does, however, seem to render 
hopeless any attempt as in Day v. William Hill [1949] 1 All E.R. 
219 to sue a bookmaker or backer on an account stated even if such 
a hope had been real after Morgan v. Ashcroft [1988] 1 K.B. 49. 
Similarly it seems that gaming debts incurred abroad can certainly 
never be sued on here. So long as the two parts of section 18 were 
regarded as complementary it was possible to contend that the 
second part was like the first only of local effect, but now the 
second part appears an independent procedural direction binding 
` an English court irrespective of the origin or proper law of the 
contract. . The views of the learned editors of Dicey’s Conflict of 
Laws (6th ed., p. 611) seem therefore preferable to those of Dr. 
Cheshire given in his Private International Law, 8rd. ed., pp. 851- 
852. At its widest the reasoning of the majority will equally pre- 
vent the enforcement here of foreign judgments for gaming debts 
whether registrable or not. 

Since this is a decision of the House of Lords any discussion 
except of its effect would be misplaced even though the opinions 
of the minority be cogent. One effect which may be unfortunate, 
as was shown by Lord Oaksey (p. 569), is that the loser even though 
he has paid under the second agreement (what will normally, as 
here, be something less than the bet) is left without remedy if the 
default proceedings are continued on the principle of Vanbergen v. 
St. Edmunds Properties [1983] 2 K.B. 223. Another difficulty 
may lie in the differences of opinion among the majority which have 
been discussed and affect the scope of the decision in relation to 
these promises. It- would indeed be a double misfortune if after 
an uncertain life Hyams v. Stuart King should have met a doubtful 
death. Indeed one is tempted to wonder whether the public policy 
of the unenforceability of wagers which underlies the statute is 
sound. Two centuries of such legislation have done nothing to 
lessen the flood of wagers but have resulted in a mass of technicalities 
and evasions. If betting is to be discouraged perhaps it is time 
that enforceability should have another turn. 


J. D. B. MITCHELL. 


Casus OMISSI IN COMMERCIAL AND INDUSTRIAL LEGISLATION 


THE principal legal concern of the commercial case, Podar Trading 
Co., Ltd., Bombay v. François Tagher, Barcelona [1949] 2 All 
E.R. 62, was whether a commercial arbitrator retained a statutory 
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power of awarding interest on damages since the passing of the 
Law Reform (Miscellaneous Provisions) Act, 1984. The Divi- 
sional Court held that he had not: the statutory power previously 
possessed had been repealed by section 8 (2) of the 1984 Act, and 
had not been replaced owing to an obvious oversight in the final 
draft of the Act. For, whereas section 11 of the Arbitration Act, 
1984, governs only the period for which an arbitrator may award 
interest on damages, but says nothing to confer on him a power 
to award, section 3 (1) of the Miscellaneous Provisions Act confers 
a power to award on ‘ any court of record’, but fails to provide 
for the arbitrator. The latter, consequently, finds himself 
embarrassingly seated between the two stools. 

Apart from statute, the power to award may. still be exercised 
by the commercial arbitrator in three cases : (1) ‘ Parties can. . 
agree to accept the decision of an arbitrator on a question of law 
or agree that he may do what he thinks fair in any particular case, 
and, if an arbitrator makes an award which is not bad on its 
face and no application has been made to him for a Special Case, 
or he does not seek the guidance of the court or put his award in 
the form of a Special Case, the court will not review his finding 
although he may have proceeded on a wrong principle of law’ 
(at 66); or (2) by express contract; or (8) by mercantile custom, 
though the practice of an association as opposed to a trade would 
bind association-members only. For existing contracts and pend- 
ing disputes, then, commercial litigants may possibly, by mutual 
consent, adopt course (1) to circumvent the present difficulty. For 
future contracts, method (2) alone is probably reliable; since, so 
far as (3) is concerned, there may be many a slip between the 
belief that a custom exists and proof of its existence. If, where 
present standard terms and contracts fail to confer the necessary 
power, the amendment of such documents would prove over- 
laborious and over-expensive, the commercial community will be 
justified in expecting speedy legislative reform. This might easily 
be effected by the insertion of a short enabling section in any 
forthcoming commercial statute. 


* * * * * 


The industrial case, Donovan v. Cammell Laird & Co., Mersey 
Docks and Harbour Board and Alfred Holt & Co. [1949] 2 All 
E.R. 82, involved the interpretation of certain of the ‘ Duties’ 
laid down by the Shipbuilding Regulations, 1931. The facts were 
briefly these : a ship belonging to the Crown was being repaired, 
along with another ship, in a public dry dock owned by the 
Harbour Board. Three main contractors were at work on the 
ship, including the first defendants as contractors for the French 
Government, and the third defendants who, as managers of the 
ship for the Crown, had sub-contracted out certain repairs on the 
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Crown’s behalf. The plaintiff was an employee of the first defen- 
dants. The latter’s area of work encompassed the lower ’tween 
deck, the surface of which was broken by two tank tops that 
sloped in obliquely on either side towards the deck-centre. 
Contrary to reg. 10 of the Shipbuilding Regulations, both tank 
lids stood open throughout the duration of the work. The third 
defendants had erected a stanchioned and effective life-line around 
the starboard tank-opening; but, at the material time, this line 
was uselessly slackened off through the negligence of the first 
defendants. The plaintiff’s tools lay beyond the open tank lids. 
In collecting them, instead of taking the safer and longer route 
around the tanks, he thoughtlessly—as it was held—passed down 
between tank-openings, and, on his third journey, stepped into the 
starboard tank. 

The major issues were the liability of the employers at common 
law for failing to establish a safe system of work, and the liability 
of all plaintiffs for breach of the Factories Act, 1937, s. 26 (1), 
and of the Shipbuilding Regulations. The plaintiff succeeded 
under the first head alone. 

To begin with, then, the case illustrates the important supple- 
mentary function fulfilled in industrial accidents by the wide 
residuary duty to one’s ‘neighbour’ which the common law 
applies to situations generally. A careful employer ought to have 
contemplated that an unprotected opening so near a place of work 
was a probable source of danger. Here, the employer had, by 
loosening the life-line, created the source of danger and had made 
it nobody’s business to rectify that state of affairs. Consequently, 
the employer had failed in his duty to take care for the safety of 
his workmen. The plea of contributory negligence—a difficult one 
in workmen-cases—failed : the plaintiff ‘had not got his mind 
fully on what he was doing’ (86), he might have taken another 
and safer route, but there was no contributory negligence. There 
had been merely ‘a momentary lapse from alertness such as might 
affect the ordinary, prudent workman of his grade’ (at 86). 

Secondly, there had been no breach of the Factories Act, since 
safe means of access to work had in fact been made available. 

The relevant provisions of the Shipbuilding Regulations run: 
‘It shall be the duty of the occupier to comply with Parts I to VIII 
of these regulations. Provided that, when a ship is being repaired 
in public dry dock, the person who contracts with the owner of the 
ship or with his agent to execute the work of repair shall be deemed 
to be the occupier for the purposes of Part I to VIII and it shall 
be his duty to comply with the said Parts, except as follows: 
.» » (6) Where the control of the ship apart from the work of 
repair remains with the shipowner, it shall be the duty of the 
shipowner, master, or officer in charge, to provide the protection 
specified in reg. 10 in so far as concerns those hatches or openings 
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which are not required to be used for the purposes of the repairs, 
but if such protection be removed by any person or persons in the 
employment of the occupier or at his or their request, the occupier 

shall be responsible for its replacement as soon as practicable °. f 

Devlin J.’s decision on these regulations affords a most interest- 
ing example of the combined application of the Literal and Mischief 
Rules .of statutory construction, the former being tempered and 
governed by the latter. 

The Secretary of State’s intention in promulgating these regula- 
tions was to provide for the full range of situations involving 
dockyard occupiers, shipowners and _ ship-repairers; but the 
draughtsman had fallen short of these requirements on the literal 
meaning of the words used. Commencing with the proviso, 
Devlin J. described its stultified scope in the following terms: 
‘The trouble is that the draughtsman has legislated only for an 
assumed state of affairs in which more than one ship is never being 
repaired in a dry dock at the same time, and in which a shipowner 
never repairs his own ship and no-one repairs it except under 
contract with him, and he never contracts with more than one 
person at a time’. Therefore, relatively to a situation like that 
in the present case, the proviso failed to, indicate either the first 
-or third defendants as ‘ notional occupiers ’ to whom liability might 
be affixed. 

Was the Harbour Board, then, as ‘ occupier’ of the dry dock, 
liable in the absence of any notional occupier within the meaning 
of the regulations? Literally, the Board was so liable; for, there 
being no notional occupier, the protection of the proviso failed to 
operate. But, at this point, the logic of the Literal Rule was- 
turned back: if liability were thus imposed on the Board such 
liability would result from a verbal accident, in contradiction to 
the accepted intention of the regulations. On the other hand, 
though Devlin J. was prepared to recognise the Secretary of State’s 
general intention, the learned judge was unprepared to specify by- 
way of judicial amendment what view the Secretary would have 
taken of a state of affairs lying outside the verbal frame of the 
regulations. The English judge, unlike the Swiss, could not sit 
as a legislator to fill the gap in statute law. Hence, no liability 
adhered to the Board, as the circumstances of the case were held 
not to be covered by the regulations. 

The reason for fixing the precise point at which the Mischief 
Rule took over from the Literal is not stated in the judgment. 
The principle of selection must apparently be found in judicial 
policy; it is the inevitable and empirical margin of judicial dis- 
cretion inherent in the interpretation of any doubtful statutory 
provision. The choice here may also have been influenced by the 
alternative ground on which this part of the decision rested : 
namely, that an ambiguity or uncertainty in penal legislation 
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moves in favour of the defendant, even though the action brought 
be a civil one. 

Turning to the liability of the ship’s managers, whom the 
learned judge assumed to be the owners for the purpose of the 
regulations, the pattern of reasoning resembled that just deseribed. 
Literally, the third defendants were liable : the first defendants had 
not contracted with the third defendants, nor, for reasons already 
given, could they be regarded as ‘ the occupiers ’ within the proviso 
to exception (6). Literally, then, the proviso failed to protect the 
owners. However, the literal verbal interpretation was again made 
to yield to the underlying assumption of the regulation, viz., that 
a ‘main repairer’ would always be ‘ the occupier ’, so that, where 
the fault of the repairer contributed to the injury suffered, owner 
and repairer might divide the consequent loss. The present case 
posed the uncontemplated contingency of a main repairer who was 
not the occupier; and the learned judge refused to speculate upon 
the provision the Secretary of State would have made for this 
contingency. A firm boundary was preserved between the judge’s 
function of interpretation and the delegated-legislative function of 
the executive. i 

Alternatively, again, this was a case of doubt in a penal 
provision. 

Though the technical rectitude of the decision is beyond dispute, 
the question of its practical wisdom invites a few additional 
remarks. For the most part, the workman is protected under the 
. regulations ; even if the life-line had not been slackened, he would 
have been successful against the owners. But, the relationship of 
dockyard occupier, shipowner and ship-repairer inter se remains in 
an unsatisfactory condition. For them the re-ulations under dis- 
cussion have, save in the narrowest set of circumstances, become 
a dead letter. - But the fault lies with Parliament, not with 
the learned judge. Looking at the decision from a wider view- 
point, it may be said that it was not for the learned judge to 
re-shape the regulations for two reasons: first, because a strict 
adherence to the rule of interpreting penal statutes is of overriding 
importance as a salutary check on executive action; and, secondly, 
because, on balance, it appears more desirable that specialised legis- 
lation should be altered after mature reflection by the appropriate 
experts than that alterations should be made by impromptu 
judicial amendment. 

; C. GRUNFELD. 


VALUED Fire Porcs 


In Elcock and Another v. Thomson [1949] 2 K.B. 755 a new 
point on the law of fire insurance, and-one which may become of 
increasing practical importance, came before the court. The 
policy under discussion was a ‘ valued’ policy, the agreed value 
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of the property being £106,850. A fire occurred which caused a 
partial loss, the cubic content of the portion burnt being some | 
21 per cent. of the whole. The actual value of the property 
immediately before the fire was £18,000, and its value after the 
fire was £12,600. On the other hand, the cost of reinstating the 
property would have been (with fees) £48,252, and the cost of 
erecting new buildings of the kind existing before the fire would 
have been £205,000. 

The plaintiff put his case in three ways. He claimed (i) the 
difference between the agreed value and the value after the fire, 
or alternatively (ii) a percentage of the agreed value equal to the 
percentage depreciation in value shown by comparing the actual 
value after the fire with its value beforehand, or alternatively 
(iii) the cost of reinstatement. The insurer claimed that the 
amount for which he was liable was limited to the actual deprecia- 
tion in value or at the most to a percentage of the agreed value 
equal to the percentage which the cost of reinstatement represented 
of the cost of constructing new buildings : it will be observed that 
each of these suggestions treats the fact that the policy was valued 
as irrelevant. No one seriously contended that the claim could be 
adjusted at a proportion of the cubic damaged portion to that 
undamaged. The court held that the plaintiff’s second alternative 
gave the correct measure of indemnity. 

It is a little strange that there should have been no authority 
in the law of insurance as to the correct method of adjusting a 
partial loss in the case of a claim on a valued policy. But the 
valued policy, other than on such items as pictures or jewellery, 
has been a latecomer in the field of non-marine insurance. The 
standard work on the law of fire insurance is Bunyon, of which 
unfortunately there has been no new edition since 1913. He states 
that such policies are not in general use, and apart from a reference 
to the marine case of Lewis v. Rucker (1761) 2 Burr. 1167 he does 
not discuss the problem. Macgillivray (1947) is even more 
reticent, and hardly refers to ‘ valued’ policies at all. 

Prima facie one would expect that the value agreed by the 
parties as being the value of the insured property would have to 
be taken as the value for all purposes in connection with measuring 
the indemnity payable by the insurer whether the loss sustained 
were total or partial. The defendant argued, however, that in 
marine insurance the valuation is only conclusive in cases of total 
loss and does not provide a basis of liability in cases of partial loss. 
There was undoubtedly at one time a view held among maritime 
lawyers to that effect, but according to Arnould on Marine Insur- 
ance (12th ed. § 340) it has ‘ long been established that a valuation 
has precisely the same effect in cases of particular average as it has 
in cases of total loss, viz., to relieve the assured from proving the 
prime cost, or insurable value’. And this view is explicitly 
adopted by the Marine Insurance Act, 1906 (s. 27 (8)). 
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The statement in this section is, however, made expressly 
subject to the provisions of the Act; and the defendant argued 
that in a. case of this kind section 69 (8) laid down a different 
measure of adjustment. It states that in cases of unrepaired ships 
‘the assured is entitled to be indemnified for the reasonable 
depreciation arising from the unrepaired damage, but not exceed- 
ing the reasonable cost of repairing such damage. . .’. It will be 
observed that this section makes no reference to valued policies, 
but on the construction of the words there does not seem to be any 
good reason why in estimating the ‘reasonable depreciation’ 
regard should not be had to the agreed value. But a later section 
(71 (8)), which deals with goods only, lays down a measure of 
indemnity based on such proportion of the sum fixed by the policy 
in the case of a valued policy as the difference between the gross 
sound and damaged values at the place of arrival bears to the 
gross sound value, and the insurer argued that since this method 
is expressly applied to policies on goods it must be taken that it 
was the legislature’s intention that it should not apply to hulls. 
Actually since the draftsman’s job was simply to put the existing 
law into the statute it appears more probable that the distinction 
between the case of a ship and the case of cargo was made because 
the latter was covered by a decided case, that of Lewis v. Rucker 
(cited supra). 

It is perhaps relevant though it does not appear to have been 
proved in evidence that the practice of marine average adjusters 
has long been to ignore the valuation in the policy when dealing 
with partial losses and to allow what they consider to be the depre- 
ciation reasonably resulting from the casualty subject to its not 
exceeding the estimated reasonable cost of repairing the damage. 
This practice does not appear to have ever been directly considered 
by the courts, and is perhaps contrary to the views expressed in 
Pitman v. Universul Marine Insurance Co. (1882) 9 Q.B.D. 192, 
and Balmoral Steamship Co. v. Martin [1902] A.C. 511. 

In the instant case Morris J. appears to have been influenced 
by the opinion of Lord Lindley in the cases just referred to, and 
indeed if the marine insurance law on the matter was clear there 
would be good reason for applying it to a fire policy, since with 
few exceptions the principles of marine insurance have been 
generally accepted as applying in other branches of insurance. 
Morris J. considered that the same rule ought to apply in adjusting 
losses on hulls as applies in adjusting losses on goods, and evidently 
thought that there was much to be said for applying, as far as 
practicable, a uniform rule in all types of insurance, and indeed 
there is a great deal to be said for the adoption of such a policy, 
though it is not likely to find favour in the marine market. If he 
was right in holding that the measure of indemnity must depend 
on the valuation in the policy it certainly follows that he could 
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not accept either of the defendant’s contentions as to the method 
of arriving at the correct measure. 

It may be added that normally on a partial loss by fire the 
amount payable under the policy is measured by the depreciation 
in the market value of the property, which is the difference between 
the value before and after the fire. This in the case of buildings 
is most commonly arrived at by calculating the damaged value on 
a basis of deducting the cost of repairs from the repaired value (see 
Macgillivray, Chap. XI, I (2)). It might at first sight be thought 
best to take the actual cost of the repairs but this ignores the fact 
that the repaired value is not necessarily the same as the 
undamaged value, and does not therefore furnish a proper measure 
of indemnity. Morris J., in the instant case, seems to have 
considered that had repairs been actually done their cost might well 
have been payable by the insurers, but it is submitted that that 
would not be a correct view, and in any case it disregards the fact 
that the policy was valued. In marine insurance, however, where 
the insurable value is taken as at the time of the policy and not 
at the time of the casualty, the cost of repair is taken as the 
measure (Marine Insurance Act, 1906, s. 69 (1)), though it must 
be borne in mind that the section makes no reference to valued 
policies. ; 

But the ordinary method of adjusting a partial loss after fire 
does not afford any guidance in the case of a valued policy unless, 
as was contended by the insurer in the instant case, the valuation 
can be disregarded in the case of a partial loss. Quite apart from 
the considerations against this contention already advanced above, 
it would seem to be quite wrong when an insurer has paid a 
premium, possibly for many years, on the basis of an agreed value 
he should then be thrown back on the actual value when making ' 
his claim. Since total loss of buildings by fire is comparatively 
rare, such a view would mean that in practice the assured, though 
he always paid the full premium, might often get a very small 
indemnity. If values had gone up he might of course get more 
than an indemnity, but the whole object of valued policies is to 
avoid market fluctuations and the difficulties of estimating loss in 
the circumstances of such fluctuations. The ratio decidendi 
adopted by Morris J. seems to be that best calculated to secure a - 
just result. 


C. 
‘INTERPRETATION’ AND § Poricy ’ 


John Lee and Son (Grantham), Ltd. and Others v. Railway Execu- 
tive [1949] 2 All E.R. 581, C.A., is of general interest beyond the 
narrow point of contractual construction which was before the 
court. The first plaintiffs were the tenants of a warehouse rented 
in 1989 from the railway company who were the defendants’ pre- 
decessors in title, and the second plaintiffs were (apparently) the 
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owners of goods stored there. The warehouse was situated ‘in 
the middle of a number of railway sidings and railway properties 
near Grantham’. The plaintiffs alleged that goods stored in the 
warehouse had been damaged by fire caused by sparks ejected from 
a railway engine as a result of the negligence of the defendants’ 
servants. The defendants pleaded, inter alia, that they were 
exempted from liability by a clause in the tenancy agreement by 
which the tenant was to be responsible for and undertook to ‘ release 
and indemnify °’ the company, their servants and agents ‘ from and 
against all liability for personal injury (whether fatal or otherwise) 
loss of or damage to property and any other loss damage costs 
and expenses, however caused or incurred . . . which but for the 
tenancy hereby created or anything done pursuant to the pro- 
visions hereof would not have arisen’. The words which confronted 
both Streatfeild J. [1949] 2 All E.R. 230, ana the Court of Appeal 
with what the Master of the Rolls called a ‘ question of considerable 
difficulty ’ were those here printed in italics. Did these words 
mean that the exemption from liability and the right to indemnity 
covered all those cases in which, had it not been for the existence 
of the tenancy, there would have been no occasion for the accident ? 
Or were they intended ‘to be confined to liabilities which only 
arise by reason of the relationship of landlord and tenant’? Both 
Streatfeild J. and the Court of Appeal answered this question in 
the latter sense, i.e., in a sense favourable to the plaintiffs, 
although their lines of reasoning were somewhat different from each 
other. This is a satisfactory solution of a problem created by the 
wording of a perhaps rather unusual clause in an agreement of this 
kind, and if this was all there would have been hardly any justifi- 
cation for discussing the case in this Review. 

The case does, however, raise in a most interesting form the 
perennial problem of the borderline between judicial interpretation 
and judicial control of the freedom of contract. One may suspect 
that 99 out of 100 non-lawyers when confronted with this clause 
would have rejected the construction adopted by the Court of 
Appeal. It is a matter of common experience that laymen are apt 
to be far more legalistic than lawyers in matters of this kind. The 
reason for this phenomenon, it is submitted, must be found in the 
fact that the non-lawyer and especially the businessman is inclined 
to ignore the ‘normative’ element which enters into the mental 
process known as ‘interpretation’. The non-lawyer is inclined to 
take au pied de la lettre the assertion of the courts that, when 
construing a document, they do no more than try to ascertain 
the intention of the parties in so far as it has found expression in 
the written or printed word. The corrective function of judicial 
interpretation is familiar to every lawyer. Its limits cannot be 
defined, they can only be ‘felt °’, and this may be one of the main 
reasons why experience, the ‘ feel’ of thin, uunts for so much 
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more in the practice of the law than the theoretical knowledge of 
formulated rules. In the instant case it was plain that the court 
decided as it did because the construction contended for by the 
defendants would have yielded results which the Master of the 
Rolls rightly, it is submitted, characterised as ‘ most remarkable, 
if not extravagant’. The parties ought not to have made an 
agreement of the kind contended for by the defendants and so 
they were held not to have made it. That ‘ public policy’ plays a 
comparatively insignificant role in the English law of contract, can 
only be understood if it is realised that its function is largely per- 
formed by judicial interpretation. Interpretation is, to some 
extent, a matter of judicial policy. As a result, perhaps, of the 
dominant role of natural science in the mental make-up of our age, 
this inextricable mixture of the ‘ fact finding ’ and the ‘ teleological ° 
elements in the judicial process appears to be something which most 
people (and, in the writer’s experience most students, especially 
the ‘ good’ ones) find it almost impossible to grasp. 

All this has been said so often and so much better, especially 
in America by Holmes, Cardozo and Llewellyn, that it would be 
almost presumptuous to reiterate it here if it were not for the judg- 
ment of Denning L.J., who made it explicit. After expressing his 
agreement with the interpretation adopted by his colleagues and 
supplying further arguments for this interpretation, the learned 
Lord Justice continued : 

‘If the wide construction contended for were correct, there 
would be a serious question whether a contract in such wide 
terms would be enforced by the courts. There are many pro- 
visions in the Railway Acts which restrict the freedom of 
contract of railway companies. ... Above all, there is the 
vigilance of the common law which, while allowing freedom of 
contract, watches to see that it is not abused. It would there- 
fore be a very serious question whether the defendants are 
free to exempt themselves in the wide terms which are here 
contended for. It seems to me preferable that a limited con- 
struction should be put on the clause so that it should be 
valid, ...’. . ; 

To be sure, this is no more than an obiter dictum. Moreover, 
one may be permitted to doubt whether the common law has in 
fact, in the long course of its history, especially during and since 
the industrial revolution, been sufficiently ‘ vigilant’ in preventing 
abuses of the freedom of contract. It is, however, noteworthy not 
only that the need for this watchfulness is beginning to be empha- 
sised again, but also that the close connection between public 
policy and interpretation is made articulate. ‘ Positivism ° is dead, 
but it can do no harm if the courts write their own contribution to 
the epitaph. 

O. Kaun-FREuUND. 
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MATRIMONIAL CAUSES—CRUELTY as RESULT oF INSANITY 


White v. White [1949] 2 All E.R. 889 is a case of quite exceptional 
interest. The facts briefly were that the wife had persistently 
treated the husband in a manner which would normally have con- 
stituted cruelty. On the other hand it must have been apparent 
to the husband that she was mentally unstable, although so far as 
third parties were concerned, she behaved normally and was even 
able to earn money as a receptionist to a chiropodist-osteopath. 
The husband eventually left her and about seven months later filed 
a petition for divorce on the ground of cruelty. Six months later 
and before the case was heard, the wife was certified insane and 
admitted to a mental hospital. The Official Solicitor, as the wife’s 
guardian ad litem, defended the petition on the ground that she 
was not guilty of cruelty, because her acts of violence were due to 
mental illness. This defence prevailed before the Commissioner, 
but the husband’s appeal was upheld by the Court of Appeal, 
whose decision was unanimous, although the learned Lords Justices 
differed in their reasoning. 

Asquith L.J. held that the proper test was whether at the time 
of the acts of cruelty the wife was so insane as not to know what 
she was doing or, if she did, not to know that she was doing wrong. 
In other words he expressly introduced into divorce law the 
M’Naghten Rules relating to criminal responsibility—or rather the 
first two of such rules, for nothing was said about the third 
(relating to insane delusions) which, indeed, seems to be becoming 
a dead letter in criminal cases also. 

This is not the first recent example of the reception into matri- 
monial cases of criminal] law rules; another illustration was Ginesi 
v. Ginesi [1948] P. 179 relating to the burden of proof of adultery, 
which did not go uncriticised (see, e.g., 11 M.L.R. 344). 
Denning L.J. in the instant case made it clear that he was ‘ averse 
from introducing the tests of the criminal law into the civil code’ 
(p. 352) and held that insanity was never a defence to a charge of 
cruelty, at any rate unless the injured party knew that the other 
was of unsound mind. This qualification will be dealt with later; 
for the moment it is desired to point out that the difference between 
Asquith L.J. and Denning L.J. on this question is based upon a 
fundamentally different approach to the whole question of divorce. 
The former adopts the traditional punitive theory under which the 
‘ guilty ’ party is punished for an offence. If this view is taken, it 
is logical and reasonable to adopt criminal law conceptions. 
Denning L.J., on the other hand, expressly adopts a more modern 
approach, holding that the object of matrimonial relief is not to 
punish the respondent but to relieve the petitioner and ‘the 
presence of mental disease makes this relief more and not less 
necessary ’ (p. 851). 

The third member of the Court (Bucknill L.J.) held that as the 
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wife was not insane within the M’Naghten Rules, she had no 
defence and he left open the question upon which his colleagues 
had disagreed. 

From every point of view, the opinion of Denning L.J. appears 
preferable on this point; in principle because it is based upon a 
sounder conception of the basis of divorce, and in its social conse- 
quences because it goes further towards removing the undoubted 
hardships caused by the excessively stringent conditions which have 
to be fulfilled before divorce can be obtained on the ground of 
insanity. On the other hand, it is important that we should not 
allow sympathy for the husband or wife of the insane to persuade 
us to grant a divorce on the grounds of cruelty as a means of 
circumventing the rules relating to divorce for insanity. It is 
obviously objectionable if a spouse who would normally have to 
wait until after five years’ detention and then prove incurable 
insanity can proceed immediately if the lunatic assaults him while 
in an insane fit. It was probably with some such idea in mind 
that Denning L.J. suggested that it might be a defence if the 
other spouse knew of the insanity at the time. He pointed out 
that it is settled law that a person of unsound mind is liable on his 
contract unless the other party, at the time of the making of the 
contract, was aware of his incapacity. He further suggested that 
‘in the case of torts such as trespass and assault it is also settled 
that a person of unsound mind is responsible for wrongful conduct 
committed by him before he was known by the injured party to 
be of unsound mind . . . and this is so even if the mental disease 
was such that he did not know what he was doing or that what 
he was doing was wrong’. From this he argued that it was 
similarly no defence except in matrimonial offences demanding a 
specific intent (e.g., desertion (Williams v. W. [19389] P. 365), 
which ernelty does not (Squire v. S. [1949] P. 51)). 

This argument, however, cannot be regarded as convincing. In 
the first place, the rule regarding the other party’s knowledge is 
only relevant, in cases of contract, as regards the initial creation of 
the contract, and this bears no similarity whatsoever to dissolution 
of marriage. A closer analogue is the effect of insanity in dis- 
charging a contract or as a defence to an action for breach, and as 
regards these, the knowledge of the other party seems to be 
immaterial (cf. Yonge v. Toynbee [1910] 1 K.B. 215 and the 
Scottish case of Liddell v. Easton’s Trustees 1907 S.C. 154 in 
which supervening insanity was held to discharge a contract to 
marry). An even closer analogue is, of course, an action in tort 
for assault or the like, and as regards this it is certainly an over- 
statement to suggest that it is settled that a similar rule applies. 
So far as the English courts are concerned there is no binding 
authority and Denning L.J. had to rely on obiter dicta mainly 
of the seventeenth century, and on American and New Zealand 
decisions. Moreover, these in no way support his suggestion that 
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the knowledge of the other party is a relevant factor. Except in 
cases of fraud, where such knowledge may destroy one of the 
essential elements of the tort, it is surely obvious that the know- 
ledge of the injured party as to the tortfeasor’s mental condition 
must be completely immaterial. It would only be relevant if such 
as to enable volenti non fit injuria to be pleaded. 

It is suggested that this defence of volenti non fit injuria (as 
opposed to mere knowledge). may be the solution to the problem 
of restricting Denning L.J.’s suggested rule within safe limits. 
If a wife goes on living with her husband knowing him to be a 
raving and violent lunatic, she can scarcely complain if he knocks 
her about, and her only ground for matrimonial relief should be 
insanity. If, however, his insanity has taken some non-violent 
form (for example, an insane delusion that he is a divine being) 
and he suddenly assaults her, she should not be debarred from 
petitioning on the ground of cruelty because she knew of his mental 
instability or because he may have been insane within the 
M’Naghten Rules (which might well be a question of some difficulty 
in the example quoted). 

It is therefore submitted that the M’Naghten Rules and the 
doctrine of scienter should be left where they belong—in the law 
of criminal responsibility and of liability for animals respectively— 
and that neither should be extended to divorces. In the twentieth 
century the law should be able to deal with broken marriages 
without treating the parties as criminals or domestic animals. 

It is also interesting to note that Denning L.J. would have 
rejected the M’Naghten Rules even if he had been prepared to hold 
that insanity was a defence to a charge of cruelty. He described 
them as ‘ an unscientific test which is not applied even in criminal 
cases by the Home Office doctors who often have the final word on 
the matter’ and he suggested that irresistible impulse should also 
be a defence as recommended by the Report of the Atkin Com- 
mittee in 1928, It seems, however, that the panel of prison medical 
officers which recently gave evidence before the Royal Commission 
on Capital Punishment did not altogether support the learned 
judge’s strictures. According to the report in The Times news- 
paper (November 4) one of these doctors said that the Rules ‘ are 
very good rules and I cannot conceive of any better’. This rather 
surprising testimonial was, however, qualified by the assumption 
that in practice the Rules are taken as a guide rather than as a 
narrow definition of responsibility, and that once the probability of 
disease of the mind is established the jury find little difficulty in 
arriving at a verdict of guilty but insane. In this respect the 
doctors’ evidence supports Denning L.J.’s argument, for he, too, 
. suggested that in the case under consideration a jury would in fact 
have found the wife to be insane. In other words, medical opinion 
only supports the M’Naghten Rules if they are applied as a rough 
guide by a common-sense jury. If they are to be extended to 
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divorce cases and applied strictly by the judge, the result in 
practice will not be the same as that in criminal cases, nor such 
as the medical profession would approve. 

L. C. B. Gower. 


FresH EVIDENCE ON APPEAL 


Two recent cases where fresh evidence was sought to be intro- 
duced upon appeal, have served to draw attention to the fact that 
in this respect totally different considerations must clearly apply in 
civil and in criminal proceedings. 

In Braddock v. Tillotson’s Newspapers, Ltd. [1949] 2 All E.R. 
806, the appellant wished to recall one of the chief witnesses for the 
respondents in order to cross-examine him as to credit, because it 
had, since the trial, come to her knowledge that he had been pre- 
viously convicted on charges involving dishonesty. There is no 
doubt that the relevant questions could quite properly have been 
put to this witness at the trial, nor that they might have made a 
considerable impression on the jury. Although no case seems ever 
to have occurred in which the Court of Appeal has been asked to 
admit fresh evidence going to credit only, Tucker L.J. had little 
hesitation in saying that under R.S.C., O. 58, r. 4, the court pos- 
sesses discretionary power to receive evidence of this kind. In 
rejecting, none the less, the appellant’s application for leave to 
adduce this further evidence, because, as Singleton L.J. put it, it 
could ‘ not be said positively, or with any degree of certainty, that 
the verdict would have been a different one’ if the jury had known 
of the witness’s previous convictions, all three appeal judges stressed 
the necessity for finality in litigation which has always been recog- 
nised as a paramount consideration in civil cases, even if it involves 
some degree of hardship to one of the litigants. Appellant relied 
upon R. v. Hamilton (1917) 18 Cr.App.R. 32, where a witness for 
the prosecution had given false evidence about his own person and 
position and was allowed to be recalled before the Court of Criminal 
Appeal. In Braddock v. Tillotson the court agreed that R. v. 
Hamilton could not be regarded as an authority in the Court of 
Appeal, there being a clear and essential distinction between 
criminal and civil matters. Indeed, proof that the desire ut sit 
finis litium, which applies in civil matters, must give way in 
criminal cases to the dominant consideration that no innocent man 
should suffer conviction, is already found by comparison between 
R.S.C., O. 58, r. 4, and the powers conferred by the Criminal 
Appeal Act, 1907, especially section 9, which are expressly stated 
to be additional to those exercised by the Court of Appeal in civil 
matters. 

That even these provisions may not always be sufficient to 
protect the innocent prisoner must occur to anyone reading R. v. 
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McGrath [1949] 2 All E.R. 495, where justice was eventually only 
done after interference by the Home Secretary. In this unusual 
case the prisoner was charged and convicted of receiving, the jury 
having disbelieved his defence, an alibi. For some reason which 
does not appear from the report, a most material witness in the 
prisoner’s favour had not been called at the trial, but the Court 
of Criminal Appeal rejected the appéllant’s application for further 
evidence to be received and dismissed the appeal, on the ground 
that it had not been shown, or even suggested that ‘ the proposed 
witnesses were not available at the trial, or that some point which 
could not have been foreseen arose at the trial on which the 
evidence would have been material’. 

The prisoner would thus have served sentence of three years’ 
penal servitude had it not been for the fact that, in the exercise of 
‘the royal prerogative of mercy, the Home Secretary had caused 
further investigations to be made and referred the case once again 
to the Court of Criminal Appeal under the Criminal Appeal Act, 
1997, s. 19 (a). The fresh evidence was now admitted and since it 
tended to establish the prisoner’s alibi and to show that his identifi- 
cation by two police officers had probably been mistaken, the 
sentence was quashed. As Lord Goddard C.J. was at pains to 
point out there was no question but that the prisoner had through- 
‘out had a perfectly fair trial. Even assuming, however, that the 
failure to call the relevant evidence in time was due to an error of 
judgment on the part of the prisoner and/or his counsel, it is a 
somewhat sobering reflection that only by a petition for mercy 
can the prisoner in such a case, or in a case where fresh and 
decisive evidence has been discovered after a conviction has been 
affirmed on appeal (or the time for notice to appeal has expired), 
still hope to obtain justice. 

Clearly where there is any real danger that an innocent man 
may be suffering sentence for a crime which he has not committed, 
. it should never be too late to re-open the issue. It might well be 
argued that power to do so, in a proper case, at any time, should 
be in the hands of the courts, not only upon reference by the Home 
Office, but also upon the application of the defence. Surely it 
cannot have been the desire ut sit finis litium which induced the 
framers of the Criminal Appeal Act, 1907, to omit provision for 
any procedure such as the French ‘ pourvoi en revision’ (art 443!V 
C. Inst. Crim.) at the instance of the prisoner ? 


H. A. HamMMELMANN. 


THE AUSTRALIAN BANK NATIONALISATION CASE 


Tue Privy Council decision in Commonwealth of Australia v. 
Bank of New South Wales [1949] 2 All E.R. 755 wrote an end 
to the most determined challenge, so far, to private vested interest 
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in Australia. This cause célèbre is, on any showing, without pre- 
cedent in Australian constitutional history. Two points were at 
issue : First, the preliminary question of jurisdiction—whether an 
appeal lay to the Privy Council without a certificate of the High 
Court; and, secondly, the substantive issue—whether section 46 
of the Banking Act, 1947, which empowered the Commonwealth 
to prohibit private banking infringed section 92 of the Constitution. 
The Privy Council found against the Commonwealth on both 
points : its reasons for adopting the unusual course of deciding the 
substantive issue were expediency and principle. 

It is impossible to unravel the formidable jurisdictional issue 
within a brief note. Two short points, however, may be made: 
First, the Privy Council’s earlier order granting special leave to 
appeal subject to the respondent’s right to raise, as a preliminary 
point, the jurisdiction of the Council, is somewhat anomalous. 
The disposal of the jurisdictional question is surely a precondition 
of the Privy Council’s right to grant special leave. It may be 
expedient to grant special leave where it is impossible to decide 
the ‘inter-se question’ (i.e., the issue on which the jurisdiction 
of the Council hinges) unless the substance of the appeal is heard. 
But whether this expedient is permissible under section 74 of the 
Constitution—the section regulating appeals to the Privy Council 
from the High Court—is dubious. On the interpretation of 
section 74 itself, the Privy Council’s decision that a certificate of 
the High Court is essential in every case in which an inter-se issue 
may arise, is politically impeccable. If the result is to restrict its 
jurisdiction, and conversely to enlarge the number of constitutional 
issues in which the High Court can claim finality for its decisions, 
it is in keeping with the trend of opinion in Australia. 

The fundamental claim of this case to importance, however, 
rests on the substantive issue. The terms of section 92 are well 
known: ‘On the imposition of uniform duties of customs, trade, ` 
commerce, and intercourse among the States, whether by means 
of internal carriage or ocean navigation, shall be absolutely free’. 
Its history is an incredible judicial labyrinth, ‘a wilderness of 
` single instances’ in which contradictory decisions and obiter dicta 
jostle between the presumed intention of the ‘ Founding Fathers ’ 
and the judicial concept of social welfare. One thing is clear now, 
that the demonstrable intent of the founders of the Constitution 
has been progressively distorted by a series of decisions which 
yield little consistency or principle. To ask—in the light of these 
cases—whether the Constitution protects private enterprise against 
socialisation, is, in the very nature of judicial review, to pose a 
meaningless question. The Constitution can give no answer unless 
we ask : socialisation of what, how, when, why, and by whom. 

Section 92 raises two questions : (a) what is the scope of ‘ trade 
commerce and intercourse’ and, (b) what is the freedom predicated 
by the words ‘absolutely free’. On the first question, the 


Jax. 1950 NOTES OF CASES 109 


Commonwealth argued that inter-state trade commerce and inter- 
course was solely concerned with the movement of tangible 
commodities from one State to another. Banking was an intangible, 
an instrument of trade and commerce; hence fell outside the 
operation of section 92. The Privy Council rejected this argument, 
adopting the reasoning of Justice Dixon, who, in the High Court, 
trenchantly criticised this ‘primitive’ and ‘reactionary’ 
interpretation. f 

Next, it turned to the second question : Granted banking falls 
within the meaning of ‘ trade commerce and intercourse’ does the 
prohibition of private banks infringe the freedom guaranteed by 
the words ‘ absolutely free’? The Privy Council approached this 
problem in two stages: In the first place it considered the 
question, is the freedom guaranteed by section 92 a personal right 
attaching to the individual, or to the subjects of trade commerce 
and intercourse, whether tangible or intangible? If, for example, 
the flow or volume of inter-state trade is unrestricted, is the free- 
dom prescribed by section 92 satisfied, irrespective of the effect 
on the individual? In short, does section 92 guarantee the freedom 
of private enterprise or not? 

The Commonwealth argument was inherent in the ambiguity of 
the James Cases, infra. Section 92 knew nothing of private or State 
enterprise. The historical intent of section 92 was to protect the 
free flow of goods from one State to another, irrespective of its 
instrumentality, the State or the individual. When the High 
Court erects section 92 as a guarantee of private enterprise, it 
destroys its original intention. Equally important, it distorts the 
decision in James v. The Commonwealth [1986] A.C. 578, the 
classical opinion on section 92. 

This argument the Privy Council rejected also. In its opinion, 
the James Cases, if anything, were decisive against the Common- 
wealth. In each of the three major James Cases, James v. South 
Australia (1927) 40 C.L.R. 1, James v. Cowan [1982] A.C. 
542 and James v. The Commonwealth (supra), an individual 
had ‘vindicated his freedom’. Hence, ‘it would be a strange 
anomaly if a grower of fruit could successfully challenge an 
unqualified power to interfere with his liberty to dispose of his 
produce at his will by an inter-state or intra-state transaction, but 
a banker could be prohibited from carrying on his business both 
inter-state and intra-state, and against the prohibition would 
invoke section 92 in vain. ... It is no answer that... 
the Commonwealth will provide the banking facilities that the 
community may require’. 

Therefrom, the Privy Council entered the second stage: 
Granted that section 92 is a personal right of the individual, is the 
freedom guaranteed, absolute or qualified? And if qualified, how 
far does the immunity of an individual or corporation engaged 
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in inter-state trade commerce and intercourse extend? Conversely, 
how far is governmental regulation permissible ? 

The Privy Council’s answer to the first question— regulation 
of trade commerce and intercourse among the States is compatible 
with its absolute freedom ’—simply accepts the least common 
denominator in the controversy over section 92. The second 
question, however, touched the heart of the problem. If, as their 
Lordships point out, ‘ the conception of freedom of trade commerce 
and intercourse in a community regulated by law presupposes 
some degree of restriction upon the individual’ where is the 
boundary between ‘restrictions which are regulatory and do not 
offend section 92 and those which are something more than regula- 
tory and do so offend’? Is the power to prohibit the carrying on 
of banking business by private banks a permissible regulation of 
trade commerce and intercourse or not? 

The criterion has evoked only a shade less discussion than its 
application. We enter a twilight world of tautology, judicial 
groping and microscopic distinctions. There seems no clear 
answer in what we have been given. In the Privy Council’s view, 
‘Section 92 is violated only when a legislative or executive act 
operates to restrict such trade commerce and intercourse directly 
and immediately as distinct from creating some indirect or conse- 
quential impediment which may fairly be regarded as remote ’. 
How far the language of the law of torts, of Re Polemis, and the 
‘remoteness of consequence’ doctrine can resolve the problem of 
section 92 is highly dubious. We are not told how to test ‘ direct ’ 
and ‘indirect’ interference; nor what is ‘consequential’ or 
‘remote’. Granted the difficulty of framing a principle of 
universal application, we are left to the facts of each case, and to 
uncertain decisions founded on uncertain principles. 

In the James Cases, a restriction of the volume or free flow of 
inter-state trade in dried fruits was a precondition of the Federal- 
State marketing schemes. Without the restriction of inter-state 
trade, it was impossible to effect the purpose of the legislation— 
to establish a stabilised ‘home price’ for dried fruits by the 
‘quota’ method. In the present case, however, the restriction 
of the volume of inter-state banking was clearly not contemplated 
by the Banking Act, the object of which was to establish a public 
monopoly in banking. Yet, given the view that section 92 created 
a * personal right in the individual ’ the ‘ direct ’ result or necessary 
effect of section 46 of the Banking Act was to extinguish the right 
of an individual to engage in the business of banking. In the 
Privy Council’s opinion therefore, section 46 was ‘aimed or 
directed at’ the freedom of inter-state trade commerce and 
intercourse. 

The decision poses many questions. Its technical anomalies are 
clear. Two questions may be briefly raised : What are the impli- 
cations of this decision on the Banking Act of 1945 which vests 
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the Commonwealth Bank with extensive regulatory powers over 
the investment and credit operations of private banks? In this 
decision the Privy Council dealt solely with a case of undisguised 
prohibition of private enterprise. Its conclusion affirms the 
opinion in Australian National Airways Proprietary, Ltd. v. 
Commonwealth (1946) 71 C.L.R. 29 that a * simple legislative pro- 
hibition as distinct from regulation ... is invalid’. There is 
little to suggest that their Lordships, directly or indirectly, cast 
doubt on the regulatory provisions of that Act. 
What of socialisation in the future? Is this opinion decisive? 
Is each case of prohibition or suppression of private competition 
certain to meet the same fate as the Banking Act of 1947? There 
is no detailed frame of reference from which the question can be 
answered, We are left therefore with no clear guide to the 
solution. Indeed, what is worse, the Privy Council has left an 
obiter dictum which might have been drawn from Rousseau’s 
analysis of the General Will: 
*. . . their Lordships do not intend to lay it down that in no 
circumstances could the exclusion of competition so as to 
create a monopoly either in a State or Commonwealth agency 
or in some.other body be justified. Every case must be judged 
on its own facts and in its own setting of time and circum- 
stance, and it may be that in regard to some economic 
activities and at some stage of social development it might be 
maintained that prohibition with a view to State monopoly 
was the only practical and reasonable manner of regulation 
and that inter-state trade commerce and intercourse thus . 
prohibited and thus monopolised remained absolutely free’. 
There is no need to comment on these words. 
S. R. Davis. 


FURTHER REFLECTIONS ON FRANKLIN’s CASE 


In Franklin’s Case, Lord Thankerton stated: ‘In my opinion, 
no judicial, or quasi-judicial, duty was imposed on the respondent, 
and any reference to judicial duty, or bias, is irrelevant in the 
present case. The respondent’s duties under section 1 of the Act 
and Schedule I thereto are, in my opinion, purely administrative, 
but the Act prescribes certain methods of or steps in, discharge of 
that duty °. His Lordship then observed that even before making 
the draft order, the Minister must have made elaborate inquiries 
and that ‘the purpose of inviting objections, and, where they are 
not, withdrawn, of having a public inquiry, to be held by someone 
other than the respondent, to whom that person reports, was for 
the further information of the respondent. ... I am of opinion 
that no judicial duty is laid on the respondent in discharge of 


1 Franklin v. Minister of Town and Country Planning [1948] A.C. 87. Sce ‘ The 
Limits of Judicial Review’ by 8. A. de Smith (Modern Law Review, July, 
1948, pp. 314-7). 
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these statutory duties, and that the only question is whether he 
has complied with the statutory directions to appoint a person to 
hold the public inquiry, and to consider that person’s report. On 
this contention of the appellants no suggestion is made that the | 
public inquiry was not properly conducted, nor is there any 
criticism of the report by Mr. Morris [who held the inquiry]. In 
such a case the only ground of challenge must be either that the 
respondent did not in fact consider the report and the objections, 
of which there is here no evidence, or that his mind was so fore- 
closed that he gave no genuine consideration to them’. His Lord- 
ship then dealt with the question of bias in these words : ‘My 
Lords, I could wish that the use of the word “bias” should be 
confined to its proper sphere. Its proper significance, in my 
opinion, is to denote a departure from the standard of even-handed 
justice which the law requires from those who occupy „judicial 
office, or those who are commonly regarded as holding a quasi- 
judicial office, such as an arbitrator. The reason for this clearly is 
that, having to adjudicate as between two or more parties, he must 
come to his'adjudication with an independent mind, without any 
inclination or bias towards one side or other in the dispute’. His 
Lordship then quoted cases dealing with judges and J.P.s and 
concluded: ‘In the present case, the respondent having no judicial 
duty, the only question is what the respondent actually did, that 
is, whether in fact he did genuinely consider the report and the 
objections °.” 

It has been suggested that the effect of this decision is to over- 
rule the housing cases from Errington v. Minister of Health® to 
the present. Thus, Sir Alfred Denning writes : ‘The task of the 
inspector [at a local inquiry] has sometimes been regarded as 
almost a judicial function. . . . He is not a judge and does not 
behave like one... . It had been commonly understood by law- 
yers that the inspector at the local inquiry, and the Minister in 
considering his order, must act, as it were, judicially, and must 
observe the elementary rules applicable to judicial functions, such 
as to give each party [? the opportunity] of dealing with informa- 
tion adverse to him. That view must now, it appears, be regarded 
as wrong. The Minister in these matters is not exercising judicial 
functions, but administrative functions’.* Mr. H. W. R. Wade 
appears to reach the same conclusion, though with more doubt.’ 
It is submitted, with respect, that Franklin’s Case does not have 
this effect. 

The rules which control an adjudicator are wider than those 
which control an administrative authority. In particular, an 
adjudicator (used in Lord Thankerton’s sense) must be independent 


2 Pp. 1024. 

3 [1935] 1 K.B. 249. 

4 Freedom under the Law (The Hamlyn Lectures, 1949), pp. 119, 121. 
5 ‘ Quasi-judicial and its background’, 10 Camb.L.J. 216, 240. 
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and unbiased; he must not be a judge in his own cause; nor must 
there be the appearance of bias. An administrative authority is 
often required to follow a certain procedure before making a 
decision. The housing cases indicate that something more than a 
mere following cf the procedure is required. The objector or the 
applicant must be given a fair hearing.© This is true even where 
no particular procedure is laid down.” In some cases, he is 
entitled to see certain documents so that he may present his argu- 
ments fully. But he cannot assert that the hearing is bad because 
the, administrative authority had an interest in the decision and 
was therefore biased. It is clear that Lord Thankerton when he 
said ‘no judicial or quasi-judicial duty was imposed on the respon- 
dent ’ meant that the respondent was not an adjudicator. This is 
shown by the later part of his speech which is quoted above when 
he speaks of ‘a quasi-judicial office, such as an arbitrator’. An 
adjudicator does not preside over a trial merely for his ‘ further 
information’. Since the Minister was not adjudicating, bias was 
irrelevant. But it does not follow that other considerations such 
as the right to a fair hearing, are equally irrelevant. Indeed, his 
Lordship specifically pointed out that there was no question of the 
inquiry being improperly conducted, and he adds that ‘in such a 
case” the only ground of challenge must be that the Minister did 
not observe the terms of the Act. It is true, as Sir Alfred Denning 
says, that the inspector is not a judge. But this only means that 
bias is irrelevant. It does not mean that the inspector is free to dis- 
regard ‘ the elementary rules applicable to judicial functions, such as 
to give each party [? the opportunity] of dealing with information 
adverse to him’. Sir Alfred is not using the term ‘ judicial? in the 
same sense as Lord Thankerton. An adjudicator must act 
‘ judicially ’ in all the meanings of that word; an administrative 
authority must act ‘ judicially’ in a limited, procedural sense and 
absence of ‘ bias’ does not fall within those limits. Lord Thanker- 
ton was not considering the quasi-judicial functions of administra- 
tive authorities as that term is usually used. He quoted none of 
the housing cases. The appellants could not show that the Minister 
or his subordinates had failed to follow the procedure ‘ judicially °. 
They were left to argue bias in the Minister. And this, as Lord 
Thankerton observed, was irrelevant. 

Lord Thankerton defines what he means by bias in the passage 
quoted. The Minister and the inspector are known to have an 
interest in the matter. It is the right of the Minister to have and 
to implement a policy which is protected by Franklin’s Case. The 
Minister and the inspector approach the problem as individuals in 
the government machine. But it is possible for either of them to 
have not only an official but also a personal interest. They may 


€ See also Broadbent v. Rotherham Corporation [1917] 2 Ch. 31. 
7 Hall v. Manchester Corporation (1915) 84 L.J.Ch. 782. 
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be interested as owners of adjoining property or because a member 
of their family is involved. ‘ Bias’ is also used in this sense, but 
it is not with this that we are concerned. It is simpler to say that 
the courts in such cases upset decisions because of mala fides, and 
limit the use of the word ‘bias’ to the meaning which Lord 
Thankerton was considering: the duty of an adjudicator to be 
impartial.. 
J. A. G. GRIFFITH. 


Recent SCOTTISH DECISIONS 
Partnership. 

Again diverging from the outlook of English law the law of 
Scotland has, since the seventeenth century, recognised the existence 
of a partnership as a distinct legal ‘ persona’; nor is any distinction 
made in this respect between ‘ partnership ° and ‘ joint adventure °. 
-The implications of such recognition were discussed in Mair v. 
Wood, 1948 S.C. 88, where the action was one of reparation for 
personal injury. The pursuer had entered with four others into a 
share-fishing joint adventure, one partner contributing the boat and 
gear, the other four contributing their services as crew. When 
the vessel was at sea in pursuance of the joint adventure her pro- 
peller was fouled; and, in order to clear the obstruction, the partner 
who was acting as skipper removed the engine-room floor-boards. 
Before these had been replaced, the pursuer, on descending to the 
engine-room, put his foot through the opening on to the revolving 
shaft and coupling, and, as a result, sustained serious injuries. He 
ultimately directed his action against the five partners in the joint 
adventure as such (including himself) his object being to constitute 
the debt against the partnership, and ultimately to recover from 
his co-partners the damages awarded, less the proportion which, 
as one of the partners, he would have to bear himself. The First 
Division rejected the defenders’ objections to the competency and 
relevancy of the action, so far as they were based on a suggested 
distinction in principle between partnership and joint adventure, 
and also so far as they sought to invoke the doctrine of confusio to 
prevent the pursuer from being simultaneously debtor and creditor. 
In considered opinions the Lord President (Cooper) and Lord Keith, 
reaffirmed the doctrine of the separate ‘ persona’ as applicable to 
partnership and joint adventure alike; considered arguments based 
on confusio to be inapplicable; and thus far were in favour of the 
pursuer. They proceeded, however, to dismiss his action against 
the joint adventure on the grounds that it was not vicariously liable 
for the loss or injury to a partner sustained through the delict or 
quasi-delict of another partner. The Lord President pointed out 
that when, in section 10 of the Partnership Act, 1890, the liability 
of a firm for the wrongful acts or omissions of a partner was 
formulated, the rule was in terms limited to the case where loss or 
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injury had been caused to any person not being a partner of the 
firm; and this section he regarded as declaratory of the common 
law of Scotland. Lord Keith, who entered fully upon the autho- 
rities, including the institutional writers and the pandects, based 
his opinion on several grounds. He pointed out that certain 
breaches of the duty owed by a partner to the partnership in the 
conduct of its affairs grounded an action against the delinquent 
partner by his co-partners for the loss caused to the partnership 
or to their interests as partners. Were the pursuer’s argument 
right, then any such wrong should give the injured partners a claim 
against the partnership with contribution to the claim among them- 
selves—a situation which he regarded as an impossible one and 
inverting the whole rights of parties. He considered the pursuer’s 
claim to be a purely personal claim by an injured party against the 
negligent party. Lord Keith also supported his view by the terms 
of section 10 of the Act, and proceeded to examine the situation 
in the light of certain passages in Pothier on Partnership (Tudor’s 
translation, 1854, pp. 93, 94), where the view of Julian and the 
Sabinians was quoted to the effect that a partner, wounded by 
slaves whom he was taking to sell at a market on behalf of the 
partnership, and whom he had sought to hinder escaping, ought to 
be indemnified for medical expenses for his cure. His Lordship 
suggested, after referring to section 24 of the Partnership Act, that 
if a partner on board a ship, engaged in trade for the partnership, 
incurred liability in attempting to salve her or her cargo he would 
be entitled to be reimbursed by the partnership; that such 
reimbursement might include medical expenses necessary to fit him 
for his journey back to the seat of the partnership; but that, if he 
lost a leg in the disaster, there was no principle upon which the 
partnership would be bound to compensate him for its permanent 
loss. A fortiori this was the case where the injury was through 
negligence of a fellow-partner; against such a wrong-doer personally 
the injured partner must avail himself of his common law remedy. 


Delict and Quasi-Delict. 

In the field of negligence which is concerned with actions arising 
out of culpa in its narrower sense, the laws of England and Scotland 
are mainly in harmony. Donoghue v. Stevenson, 1982 S.C.(H.L.) 81, 
though Scottish by origin, can trace its ancestry on both sides of 
the Border. The Scottish law of delict, however, is not built up from 
a classification of named ‘ torts ’ but is fundamentally based on the 
concept of culpa (in its broader sense). Thus English decisions on 
absolute or strict liability (other than breach of statutory duty), are 
dangerous precedeuts to quote in a Scottish court. Scottish lawyers 
have always resented the foisting upon them of the doctrine of 
-Rylands v. Fletcher, for which there was no historical warrant, by 
certain decisions of the House of Lords. In what Lord Macmillan has 
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judicially described! as ‘ the excellent survey of the history of the 
law of reparation which he contributed to the . . . Encyclopedia 
of the Laws of Scotland’, Mr. Hector McKechnie K.C. has sub- 
mitted * that the doctrine of Rylands v. Fletcher, if it obtains in 
Scotland at all, must be confined to exactly the species facti which 
were covered by the decision of the House of Lords in Caledonian 
Ry. v. Greenock Corporation, 1917 S.C.(H.L.) 56, i.e., to escape of 
water alone. In the case of McLaughlan v. Craig, 1948 S.C. 599, 
the First Division refused to extend the principle of Rylands v. 
Fletcher to the installation upon property of gas pipes which 
deteriorated and permitted an escape of gas which caused an 
explosion. The Lord President said, ‘in view of the assistance 
which the pursuer sought to derive for his case against the first 
defenders from Rylands v. Fletcher and its derivatives, it may be 
permissible to utter yet another warning against the dangers to 
our native principles which attend the incautious use of English | 
precedents bearing upon this highly controversial branch of law, 
the limitations of which have recently required to be pointedly 
stressed in an English appeal (Read v. Lyons & Co. [1947] A.C. 
156). It is now recognised in England that the extreme form of the 
rule of absolute liability is simply a modern revival or survival of 
the medieval principle of English common law that a man acts at 
his -peril; and England has been groping for a characteristic com- 
promise between that ‘‘ coarse and impolitic idea”? and the doctrine 
of culpa as the indispensable basis of delictual liability (see per 
Lord Macmillan and Lord Simonds in Read v. Lyons & Co.). In Scot- 
land we have never felt the need to seek any such compromise, for 
the medieval rule has never been part of our law. There are of 
course cases in which there is little difference in the result between the 
application of the English rule of absolute liability and the Scottish 
rule of culpa where the facts raise a presumption of negligence as - 
practically incapable of being displaced. But when it comes to 
extending the rule in Rylands v. Fletcher to situations undreamt 
of by those who formulated it, we cannot ignore the wide distinction 
in principle between the two systems without destroying the very 
basis of the Scots law of delict’. 

Possibly, as the writer set for himself the noting of divergencies 
rather than of similarities of approach to common problems, the 
passage just quoted is a suitable note on which to conclude, striking 
as it does a note of friendly rivalry which both systems may welcome 
as a safeguard against the conceit that either enjoys the monopoly 
of revealed wisdom. 

T. B. SMITH. 


1 Stewart v. L. M.S., 1943 S.C. (H.L.) 19 at p. 38. 
2 Vol. 12, article ‘ Reparation ' , p. 498. 
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THE JURISPRUDENCE OF INTERESTS. Selected writings of Max 
Riimelin, Philipp Heck, Paul Oertmann, Heinrich Stoll, Julius 
Binder, Hermann Isay. Translated by MAGDALENA Scuocu. 
With an Introduction by Lion L. Futter. Twentieth Century 
Legal Philosophy Series. Vol. 2. Cambridge, Mass. Harvard 
University Press. [London: Geoffrey Cumberlege, Oxford 
University Press. 1948. xv and 880 pp. |] 


Som introduction to the writings of the so-called Tübingen school or Juris- 
‘prudence of Interests has long been a desideratum in the English literature 
on jurisprudence. It has been said that the writings of a thinker or a school 
of thinkers are ripe for presentation in the form of an anthology if they 
comply with two requirements: they must have passed their day, but they 
must be sufficiently important to be remembered after their: day has passed. 
On this test the time for the publication of an anthology of this type has 
‘certainly come. The Tübingen school has made an important contribution 
to the legal thought of Central Europe. Its influence on legal practice has 
been considerable. But its day has gone. The problems which it sought to 
solve are no longer in the forefront of discussion. The men who formed it 
are no more with us. Its opponents are no longer formidable. Many of its 
ideas have been accepted. Some of them have become trivial. Outside Central 
Europe both its achievements and its failings are hardly known. The publica- 
tion of the present volume must, therefore, be welcomed as an important 
contribution to the understanding of Central European legal thinking during 
the last four decades. 

` The jurisprudence of interests—like other systems of thought—is best 
understood by considering the forces which it arose to oppose. The 
methodology of the governing opinion in Germany during the last quarter 
of the nineteenth century was the result of a combination of ideas inherited 
from the historical school of the early nineteenth -century with the intense 
enthusiasm for positivism inspired by the codification movement. The historical 
school had begun with considering the law as a creation of the ‘Volksgeist’. 
But it found great difficulties in finding a suitable bearer of the Volksgeist. 
It soon came to think that the legal profession rather than the people were 
the creators of the law. As, however, most members of the historical school 
greatly preferred the Romar law to the Germanic legal system and as the 
only people who really shared this view were the professors of law, the 
latter came in fact, though, of course, not in: theory, to be the true repre- 
sentatives of the Volksgeist such as the historical school understood it. 
Unfortunately this fraction of the legal profession was singularly unfit for 
the task of developing the law. The typical theoretician of that period knew 
little of the non-legal world. He cared for it even less. Savigny’s letters to 
his friends disclosed the contempt with which he looked down upon the 
‘businesses’ of the common world, including the ‘business’ of being a judge, 
to which unfortunately so many of his friends had to devote their time. If a 
school led by ‘pure’ theorists had to undertake the task of interpreting and 
developing the law, it could not well draw its inspiration from considering 
social, moral, economic and other teleogical arguments. It hardly knew of 
their existence and even less of a proper way of appreciating them. The law 
should and could, it was claimed, be interpreted and developed solely by means 
of considerations drawn from the law itself. This was a procedure which had 
a great deal in common with the manner in which Baron von Miinchhausen 
tried to drag himself out of a bog by his own pigtail. The only data given 
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to legal science were the particular legal rules. The tas’ of legal science 
consisted in distilling from these particular legal rules zneral legal con- 
ceptions common to all, or at least, to some of them. These eneral conceptions 
on their part could be used for the formation of fresh le al rules. Because 
the fresh legal rules gained in this way would use more) ¿eneral conceptions 
they would also cover more cases than the particular y ies from which the 
general conceptions had been drawn. Thus the law, pf erly combined with 
analytical thinking, carried in itself the source of an € growing expansion. 
There was no ‘gap in the law’, because the concepti 15 could, if properly 
formed, cover every case. This method was applied’ ith great skill in the 
textbooks of the ‘Roman common law’ of the late y .eteenth century, such 
as the works of Windscheid, Vangerow and othe But it attained its 
greatest achievements in the early period of the codi: :ations. In the Roman 
common Jaw the particular legal rules had to be obti 1ed from an amorphous 
mass of sources, full of discrepancies and contradic :ions. Codification pre- 
sented them ready made. The time formerly spent in finding what the rules 
were could now be invested in the never-ending task of generalisation. The 
German Civil Code is the work of a legislator who had himself fallen under 
the spell of this task. No wonder that it did more to encourage ‘ Begriffs- 
jurisprudenz’ than any other codification. 

It is the great merit of the Tübingen school to have demonstrated the 
impossibility of this methodology. It will always remain strange that 
Jhering’s work failed to do this. But Jhering had been exclusively concerned 
with the genesis of the law. He did not see that the influence of the purpose 
of the legal rule on its genesis had anything to do with the problem of inter- 
pretation. The early sociological lawyers like Ehrlich, Wurzel and others 
discovered this soon enough. Their criticism was important. But none of 
them replaced the old method by a new one which the practitioners could 
accept. Especially the influence of Ehrlich, who never attained an important 
university position, remained much more limited than the frequent quotations 
from his works in Anglo-American writings on legal theory would lead 
their readers to assume. To be successful the reformers had to comply with 
some requirements with which the early sociological theorists did not comply: 
they had to devote their attention to practical problems and not solely to 
legal theory, and they had to be specialists in private law and not criminal 
or constitutional lawyers. The majority of practising lawyers spend their 
time in the administration of private law. Arguments from other fields of 
law are as a rule lost on them. 

The leaders of the Tübingen school complied with all these requirements. 
They did not confine themselves to philosophical generalities. They not only 
criticised the old, but devised a new method. They demonstrated their 
method in practice as well as in theory. And last but not least, they all 
were specialists in civil and commercial law with a great deal of understanding 
for the needs of legal practice. 

The new school did not demand that the old gods were immediately burnt, 
as had the sociological jurists. According to Heck, the acknowledged leader 
of the Tübingen school, the old jurisprudence was not to be condemned as 
useless or harmful. Everyone could see only too clearly the great work 
which it had accomplished. But care had to be taken that it should be 
put to the right use. Every legal rule according to Heck can be scientifically 
analysed under two aspects. Under one aspect the legal rule constitutes a 
command. This was the starting point of the old jurisprudence and as such 
it was not wrong. Several commands may, taken together, constitute a legal 
institute. A number of legal institutes may constitute a legal system. To 
find the connection between the rules on which the institutes and ultimately 
the system was based, was the task for which analytical conceptions were 
needed. The search for conceptions, such as the Begriffsjurisprudenz 
pursued, was therefore by no means in vain. But what was the purpose for 
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which the conceptions, these institutions and the system itself were formed? 
Conceptions, institutions and system were required in order to define, to teach 
and to memorise. These were the purposes for which in every science con- 
ceptions and systematisation were required. But in law there were other 
tasks to solve. Interpretation and development were also tasks of legal 
science. But these other tasks could not be solved with methods which were 
. not meant for them. They required their own method—a method which was 
utterly different from that of the governing opinion during the Begriffs- 
jurisprudenz period. 

The legal rule is not only a command. It is also a decision by the legis- 
lator in a potential dispute between conflicting interests. The law protects 
certain interests. It rejects others. Interests may be interests of individuals 
or interests of the community. They may be pecuniary or ideal. Frequently 
the interests-of several individuals or communities are in conflict with each 
other. The legislator has therefore to make up his mind which of these 
Interests deserve preference. He has—to use a simile frequently used by the 
Tübingen school—to balance the interests against each other and to decide 
which of them have the greater weight. This decision is incorporated in the 
legal rule. When new problems arise of which the legislator has not thought, 
the judge has to face the same task. Legal science must help him in this 
task. It can do so in two ways. In the first instance it has to place at his 
disposal a second set of conceptions, parallel to, but quite different from, 
those -conceptions which are the result of the analytical investigation of the 
law. The new ‘set of conceptions is derived from the second aspect under 
which the legal rule can be considered; from the interests, their conflicts and 
their appreciation by the legislator. Thus, ‘agreement’ and ‘possession’ are 
command or analytical conceptions, while ‘reliance on a given word’ or 
‘legal certainty’ are interest or functional conceptions. The usual descrip- 
tion of the law in the textbooks is based on the former set of conceptions. 
It serves its useful purpose there. But it is wholly useless and even 
obnoxious where the interpretation and the development of the law are under 
consideration. For this purpose the functional or interest conceptions only 
may be resorted to. In the second instance legal science can assist the judge 
and the legislator by ascertaining how the law, as in force at present, has 
solved those conflicts of interests with which it has dealt. The legislator’s 
appreciation of opposing interests must form the basis of, and the model 
‘for, judicial appreciation of new interest conflicts. Thus the new juris- 
prudence has to rationalise those ethical and practical considerations which 
the old school used to hide behind empty phrases, such as the ‘nature of 
things’, the ‘considerations of equity and fairness’, etc. 

‘ Begriffsjurisprudenz’ is not the sole prerogative of the Continental legal 
system. It would be wishful thinking to believe that it has not left its 
traces on English law. We have it in all its various forms of appearance. 
-There is the innocent form (sometimes called ‘crypto-teleology’), where the 
‘ Begriffsjurisprudenz’ is merely a façade behind which a satisfactory appre- 
ciation of the real interests is hidden, as in Fletcher Moulton L.J.’s judgment 
in Nash v. Inman [1908] 2 K.B. 1. There is the less innocent form, where 
it has led the judge into a glossing over of important interests or into 
closing his eyes to all but one interest, as in Elliott v. Crutchley [1904] 1 
K.B. 568. We have it in that most pernicious form in which it has resulted 
in a judgment completely ignoring the true interests, as in The King v. 
The Home Secretary, Hx p. L. and another [1945] 1 K.B. 7, or in Coutts & 
Co. v. Browne-Lecky and others, 62 T.L.R. 421. Excessive historicism or 
excessive literalism, too, -are incompatible with a true appreciation of interests, 
The jurisprudence of interests would hardly take a favourable view of the 
rigidity of interpretation which has secured to the ‘Words and Phrases, 
judicially defined’ its recognised place among the tools of trade of the 
English legal profession. 
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The jurisprudence of interests has brought to the Central European 
laws liberation from the yoke of pseudo-logical thinking, from formalism and 
from the ignorance of the teleological aspects of the law, which the nineteenth 
century had left as a most unwelcome legacy. It has helped to shape the 
law into a more easily adaptable instrument in the hands of ‘social~ 
-engineers*. It is thus comparable to the work of Roscoe Pound. Though 
none of its leaders had the breadth of learning of the American master, the 
influence of the Tübingen school on the practice of the courts has been- 
somewhat greater than that of the American sociological school, because it 
-offered a much more neatly defined method in the place of the old juris- 
prudence than the sociological school ever produced. cas j 

Its failings, too, are not very different from those of the Roscoe Pound 
school. Legal practice cannot do without firmly defined conceptions. The 
jurisprudence of, interests had promised to supply a second set of. concep- 
tions, the functional conceptions, which were to be used for the development . 
of the law in the same way as thé structural conceptions for its description 
and systematisation. It never kept that promise. ‘fhe present volume does 
not render this as clear as do the systematic treatises of civil and commercial 
law by Heck, Miiller-Erzbach, Locher and Stoll—all adherents of the 
Tübingen school. They are all based on the old structural conceptions, though 

_on many disputed points, teleological considerations are used in lieu of the 
-old pseudo-logical ones. No doubt, Heck and his followers decided many 
disputed cases better than their predecessors. But this is not the same as 
developing a new jurisprudence. As F. v. Hippel has recently rightly said 
(in Reinhardt, Einführung in die Rechtswissenschaft, 1949, p. 312), Heck 
mastered the individual rule, at best the individual legal institution. But he 
never got beyond that stage. He never succeeded in evolving a functional 
legal system. Ideologically the Tübingen school was rudderless. Heck. was 
proud of the fact that it was a purely legal affair, unconnected with contem- 
porary philosophical thought. His ambition was merely to improve: the tool 
which the legal profession was to use. He did not see that it would have been 
much more important—particularly in Germany—to improve the spirit of both 
the law and its administration. When National-Socialism came to power Heck 
and his pupils showed themselves eager to demonstrate that the new masters 
could use the knife which the jurisprudence of interests had sharpened. 

Few things could today be plainer than the fact that the starting point of 
the jurisprudence of interests was wrong. Through all the writings of this 
school ‘runs the desire to maintain the inGependence of legal science from 
any philosophical, especially from any ethical, system. This is clearly an 
impossibility. The conception of interests is meaningless without the require- 
ment of an evaluation of interests. This inits turn requires a standard by which" 
the values are to be appreciated. , In order to decide which set of interests 
weighs heavier one must have a scale on which values may be compared with 
each other. The jurisprudence of interests never furnished such a scale. Hence 
„its inability to develop interest conceptions or to combine the functional 
conceptions into a system. Hence its moral collapse before the ethical 
perversion of National-Socialism. Hence its insufficiency in times like ‘the 
present, when the fundamental tenets of law and morality, and not the merély 
technical apparatus, form the centre of endeavours of those in Germany who 
are trying to reconstruct a legal system which—notwithstanding a great deal of 
skilful ‘ social engineering ’—has broken down like few, if any, others in history. 

The present anthology is unusual, because it presents not only the case for 
the jurisprudence of interests, but also that of some of its opponents. It gives 
well-chosen excerpts from its chief advocates, Heck, Riimelin and Stoll. But 

. it contains also equally well-selected examples of the writings of its opponents. 
There is an essay by a conservative critic, Paul Oertmann, disclosing the fatal 
weakness of the old school. There is a significant contribution by Julius 
Binder, a philosopher of the idealist school—a brilliant exposure of the merits 
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and demerits of the Tiibingen school, but utterly helpless in its attempt to 
replace the Tiibingen methodology by one based upon the empty slogans of 
Binder’s collectivism, a sort of forerunner of the Nazi theory of law. Last, 
not least, there is a most eloquent essay by Hermann Isay, whose position is 
very similar to that of the American realists—equally strong in the criticisin 
of the existing jurisprudence and equally disappointing in its failure to give 
` that guidance to legal practice which it is the duty of legal theory to provide. 
Dr. Schoch, who is responsible for having selected and translated these 
-writings, deserves the highest praise for the work which she has done. Her 
translation ‘is evidence of most consummate skill in handling two very 
different languages and of profound understanding of two very different legal 
systems. Numerous brief notes assist the reader where he requires assistance, 
especially where the writers use unfamiliar examples or argue on the basis of 
rules which must appear strange to lawyers in the common law countries. 
‘To be able to appreciate fully the complexity of the task and the superb 
manner in which Dr. Schoch has succeeded in it, one must have experienced 
the difficulties encountered in translating foreign legal texts. Professor Fuller 
has’ contributed a graceful introduction, whose admirable lucidity gives 
additional weight to a volume which should be studied from cover to cover by 

every serious student of jurisprudence and legal theory. : 

Ernst J. Coun. 


Men anD Measures IN THE Law. By Arraur R. T. VANDERBILT. 
With an Introduction by E. Buyrse Stason, Dean, University 
of Michigan Law School. [New York: Alfred A. Knopf. 1949. 
156 and xii pp. | ; 


Tays book contains the text of five lectures delivered in April, 1948, at the 
University of Michigan. The author, now Chief Justice of the Supreme Court 
of New Jersey, can claim to speak with great authority on problems of 
law reform, for he has been for three decades both a legal practitioner and a 
law teacher, before being elevated in 1947 to the bench. In his view the field 
in which measures of reform are most urgently needed is that of procedure. 
The substantive law in his view requires some amount of revision and, above all, 
consolidation at regular intervals. But no far-reaching innovations seem to 
him to be required. Procedure, however, constitutes the ‘stumbling block’. 
He points out that some institutions of English law which are as yet unknown 
in the U.S.A. have proved to be a great success here, such as what he calls the 
‘pretrial conferences’ before a Master and the English type of argument 
where all points of law are argued orally before the court. He discusses the 
weaknesses of the American system of appointing judges and stresses the 
leading part which could be played by the law schools as rallying points for 
those interested in the discussion on questions of legal reform. He points out 
that the American Bar possesses no centre of learning and of learned discus- 
sion, such as were the Inns of Court in the sixteenth century. There is, in his 
view, no other institution except the law schools which could fill the void. 
American conditions are obviously very different from those in this country. 
English readers will perhaps like to put a question mark behind the learned 
author’s insistence that procedural reform must precede the reform of sub- 
stantive law. One of the argumenis with which the author supports his thesis 
is the lack of sufficient preparation for such reform. Surely, in this country at 
least, the science of legal procedure lags far behind that of substantive law. 
In fact, as Lord Chorley rightly pointed out in Vol. 12, pp. 319 ff., of this 
Review, the need for a scholarly treatment of legal procedure is not even 
universally admitted. There can be little doubt that English courts decide 
disputes more quickly than the very large majority of courts in other countries. 
The Rushceliffe Act will, it is hoped, cure their most glaring defect. In this 
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country, at least, there will be no need to defer reforms of the substantive 
law until after the problems of procedural reform have been more thoroughly 


discussed and resolved. 
E. J. Conn. 


Tue SOUTH AFRICAN CONSTITUTION. By Henry Jonn May, of 
Gray’s Inn, Barrister-at-Law, Advocate of the Supreme Court 
of South Africa. Second Edition. [Cape Town: Juta & Co., 
Ltd. 1949. viii and 447 pp. 48s.] 


‘Tye first edition of this standard work was published in 1935 as The Law and 
Custom of the South African Constitution, by Professor W. P. M. Kennedy 
and H. J. Schlosberg. The new edition has been almost entirely re-written. 
More space has been devoted to topical constitutional controversies and to 
administrative law. and the section on the government of the non-Europeans 
has been substantially expanded. Other changes are less welcome. To quote 
the author’s Preface, ‘in an endeavour to save space and cost of production, 
... over 150 pages of historical matter in the first edition that took over five 
years of research have had to be omitted’. Inevitably this policy of ruthless 
austerity has deprived the work of some of its earlier distinction. Even ihe 
tables of statutes and cases have had to disappear. 

The essential point, however, is that Mr. May has given us an invaluable 
up-to-date account of South African constitutional law. During the past year 
or so political developments in the Union have been closely followed by all 
students of Commonwealth relations and world affairs. The book was com- 
pleted shortly after Dr. Malan came into power, and it enables the reader to 
survey the position as it was at the beginning of 1949. One cannot expect to 
comprehend the subtleties of the debate between the advocates of apartheid and 
the advocates of segregation without having readily available a clear account 
of the existing structure of legislative discrimination against non-Europeans. 
Mr. May provides such an account. It is also useful to be able to view the 
provisions of the South African Citizenship Act, 1949, against the background 
of earlier legislation set out by the author. For these reasons, if for no others, 
the new edition deserves to be widely read in this country. 

In the first part of the book the author discusses the general principles 
of the Constitution. Here the greatest bone of contention is whether the so- 
called ‘entrenched clauses’ of the South Africa Act (in particular section 35, 
which safeguards the voting rights of Cape coloured citizens) can be repealed 
without having regard to section 152 of the Act, which prescribes a two-thir 
majority of both Houses voting together. He agrees with the predominant 
view that since the Statute of Westminster, 1931, a simple majority suffices 
for any constitutional amendment. Part IJ, which is concerned with the 
Executive, is the least satisfactory part of the book. Almost as much space 
is devoted to an account of ‘honours and precedence’ as to the Executive 
Council and the Cabinet. One is given no information about the party system, 
the factors which enter into the choice of a Cabinet, or the practical working 
of the Cabinet system. Not even the names of the departments of State are 
listed. While one sympathises. with the author’s desire to avoid what he calls 
‘comment which might possibly have verged on the political’, it is regrettable 
that he should have confined himself so narrowly to an exposition of strict law 
in this section. Part II concludes with an account of Crown proceedings. It 
is interesting to note that civil servants may sue for wrongful dismissal, that 
the Crown is in certain circumstances liable for wrongful acts of police officers, 
and that the courts are Jess reluctant than in England to construe a statute 
as binding the Crown by implication. 

Part III contains an illuminating account of the law and custom of 
Parliament. It is apparently common for a strong candidate to stand for two 
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constituencies at a general election, in the hope that he will capture a border- 
line seat as well as his safe seat; if successful he will resign his safe seat 
(p. 146). In the House of Assembly the majority of speeches are subject to 
a time-limit of forty minutes (p. 158). A Member who is absent from the 
House has £6 deducted from his salary for each day of absence unless he has 
a very good excuse (the excuses are defined by statute), or unless the session is 
one in which the estimates of expenditure are considered, in which case he is 
allowed twenty-five days’ absence. The author might perhaps have mentioned 
that when Parliament was dissolved in 1948 the estimates for the current 
session had not been discussed, so that an Indemnity Act had to be passed 
for the benefit of the over-optimistic absentees. 

‘The position of the Provinces is considered in Part IV. This will be of 
interest to all students of comparative government, since the status of the 
Provinces lies midway between that of component parts in a federation and 
that of local government authorities. Moreover, the relationship between the 
provincial administrators and their executive committees on the one hand and 
the central government on the other present some peculiar features. 

The administration of justice, the liberty of the subject, martial law, 
delegated legislation and administrative justice are discussed in Part V. The 
value of this section for students of comparative law and administration needs 
no emphasis. 

Reference has already been made to the great value of Mr. May’s account 
of the government of the non-Kuropeans. The book ends with a section on 
external relations, in which the author discusses the status of the Union in 
Commonwealth and world affairs, the treaty-making power, and communication 
and consultation within the Commonwealth. He makes the somewhat startling 
suggestion (at p. 389) that ‘the time must inevitably arrive when the King 
will have to appoint a representative in the United Kingdom in the person of 
a governor-general or a‘regent. He will then in the truest sense be the inde- 
pendent King of each country in the Commonwealth and be lifted right out 
of any possibility of being involved in a conflict between his various 
ministries’. This is sui y; placing excessive confidence in the inevitability of 
, gradualness. It is unw. | to assume that equality of status will be pushed 
to its logical conclusion. {There seems no likelihood that the United Kingdom 
will ever agree to such a proposal. 

Attention is drawn ł }a few errors: the date of the Crown Proceedings 
Act was 1947 (p. 61);. Cfanganyika and Nyasaland are not Crown colonies 
(p. 115); New Zealand’ dopted sections 2-6 of the Statute of Westminster in 
1947 (p. 388); in a foo’ ote on p. 389 the author speaks of ‘Hindustan’ and 
‘ Pakestan ’. ; 

In conclusion, whil ‘cordially welcoming Mr. May’s contribution to the 
literature of constituti ial law, one wishes that he had permitted himself a 
little more freedom o. comment at times so that he could have given us a 

-more comprehensive } :ture of the practice of government in the Union. 
Perhaps some scholar ill strike a balance between the reticence of Mr. May 
and the ebullience of :he late Professor Berriedale Keith, and give us an 
account of the govern ent of the Union comparable with Professor Dawson's 
recent work on the gr ernment of Canada. 


S. A. ve Sarr. 


EssenTiats OF Macisrerrain Law. By C. B. V. Heap, LL.B. 
[London : Winchester Publications, Ltd. 1949. xxii and 543 
pp. (with index). 35s.] i 


SeveraL small books have been published of recent years intended to set out 
the essentials of magisterial law. This is a much more ambitious work and 
is aimed rather at lawyers whose practise takes them only occasionally into 
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criminal courts; at the more conscientious and studious type of lay justice; 
and at the police officer who so often assumes the role of prosecutor in all 
but the more complicated type of case. It can hardly fail to prove of real 
utility to members of all the three classes for whom it is designed. As the 
author points out in his Introduction, Stone’s Justices Manual which is the 
classical textbook is hardly for the ‘ordinary human being’: indeed, it is 
distinctly frustrating for even a professional lawyer to try and find his 
way about its 8,000 pages unless he has had constant practice in doing so. 

Mr. Head makes use of his long experience to pick out those aspects of 
the law which are most frequently dealt with in magistrates’ courts. On the 
whole his selection seems to have been made wisely, though it is evident that 
his work has been chiefly in the metropolis, for if he had practised in a 
rural district he would undoubtedly have included a good deal which is not 
here, and perhaps have left out substantial portions of what is. Even within 
the ambit of the urban material the treatment accorded is often cursory, as 
in the case of sale of food offences which is only touched upon, the common 
case of watering milk being omitted altogether. There are, however, bound 
to be differences of opinion on this sort of point, and on the whole we think 
that Mr. Head has made a wise choice of subject-matter. His most doubtful 
decision was perhaps that of leaving out all the war-time offences: food 
rationing and price control are likely to be with us a good deal longer, and 
offences arising thereunder are often before magistrates’ courts, indeed, the 
expression ‘black market’ is defined in Mr. Head’s glossary, which seems 
rather unnecessary if the subject-matter thereof is not to be more fully 
dealt .with later. 

This brings us to the scheme of the book which is divided into five parts: 
(1) a glossary of magisterial law terms; (2) notes on procedure; (8) specific 
offences; (4) epitomes of leading cases; (5) selections of the more important 
statutory enactments. The glossary is not confined to law terms since a 
number of colloquial expressions are explained, as black market, bottle party, 
eat burglar. Here again it is possible to point to omissions as bench warrant, 
police court, locus, etc., but most of the tests we made showed positive results. 

The Notes on Procedure will probably prove the most valuable part of 
the work. Some sections of it, such as the detailed description of the cases 
where arrest can be made without warrant, supply a long-felt need, and much 
of it is not, as far as we are aware, so compactly and lucidly set out in any 
other textbook. 

Most of Part III is taken up with summarised material on sixty-eight 
separate offences. This material is then for each offence analysed under a 
number of headings which as far as practicable are used in each case, as 
definition, class of offence, place of trial, special defence, maximum punish- 
ment and analogous offences. In each case a number of useful notes are also 
appended, and these are as far as possible reduced to a number of common 
heads, as whether there is a sfx months’ limit for complaint or information. 
This analysis which is carried out very carefully should be of great assistance 
to those who make use of the book. 

Part IV consists of about 150 potted cases. It is here that the work is 
perhaps most open to criticism, as it is exceedingly difficult, if not impossible, 
to make a half-page summary of a leading case without from time to time 
saying something which is liable to prove misleading. Where we have tested 
these summaries, however, we have found them skilfully made. It is rather 
irritating that these cases can only be related to the Notes on Specific Offences 
by using the Index of Cases at the beginning of the book, an awkwardness which 
should be put right in the next edition which we imagine will be called for 
quite soon. ` - 

Part V which is actually the longest part of the book, contains a useful 
selection of sections quoted verbatim from statutes, and Statutory Rules and 
Orders. c 
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CRIMINAL PROCEDURE FROM ARREST TO APPEAL. By LESTER BERN- 
HARDT ORFIELD. (Judicial Administration Series.) New York 
University Press. [London : Geoffrey Cumberlege. 30s.] 


Tus lucid and stimulating work by Professor Orfield of Temple University 
is the sixth volume in the Judicial Administration Series published under the 
auspices of the National Conference of Judicial Councils (of the U.S.A.). The 
object set for this series is that each volume therein shall trace the history of 
the subject, sketch the law as it stands at present, and then set up sound 
standards of practical reform for the guidance of judicial councils of States 
and of others interested in problems of administration of justice. While the 
learned author is primarily concerned with examination, statement and reform 
of the American systems of criminal procedure, his book well deserves the 
attention of the serious student of the history and comparative aspects of 
criminal law, and, in particular, of those concerned with practical problems of 
reform in Great Britain. 


Professor Orfield has studied and taken into consideration the Continental 
systems, but also, and, in particular, that of England in evaluating current 
criminal procedure in America. His dispassionate survey of the merits and 
demerits of the American and other systems has especial value for the English 
criminal lawyer and legislator. A comparison of English and American 
procedure in the stages prior to trial stimulates thought. The Grand J ury, an 
essentially Anglo-American institution, was abolished in England by the 
Administration. of Justice (Miscellaneous Provisions) Act, 1933; but still 
remains in full force in the U.S.A., where, indeed, a statute depriving a certain 
class of the right to a Grand Jury would apparently be unconstitutional. The 
English lawyer, like many American lawyers, considers that the Grand J ury 
system is cumbrous, inflexible and formal. The learned author, who presents 
impartially arguments for and against the Grand Jury system, seems to consider 
that preliminary he fing before magistrates would not prove as satisfactory in 
the United States a, It does in England, because of differences in calibre of the 
magistrates concer) d. He points out, however, that the Grand J ury still has 
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that traditional sentencing practices are not well-suited to deal with certain 
types of crime. He considers the value of pre-sentence investigation, and urges 
that sentencing should be regarded as a somewhat complicated art, calling for 
special knowledge and a more enlightened outlook than is found in many a 
judge, however highly qualified technically as a lawyer. In a footnote the 
author observes the lack of systematic pre-sentence investigation in England. 
In another footnote he draws attention to the provision in Scottish procedure 
. whereby sentence does not follow automatically upon conviction; but must be 
moved for by the Prosecutor, who is thus able to take into consideration aspects 
of the case which are possibly not strictly relevant to the trial itself. 
Both for its scholarship and for its clarity of expression Professor Orfield’s 
book should appeal to many a lawyer, jurist, sociologist and legislator in 
Great Britain. i T. B. SmItu. ` 


PALMER’S Company Law. Nineteenth Edition by His Honour 
” A. E. TOPHAM, LL.M., K.C. [London : Stevens & Sons, Ltd. 
lxxx and 882 pp. ` 50s.] 


Tym latest edition of this work has been revised in the light of the Companies 
Act, 1948, the text of which, together with the unrepealed sections of the 1947 
Act, Tables of Comparison, the Companies Rules and the Winding-up Rules 
are reprinted in the Appendices which occupy from pages 456 onwards. 
The learned editor has also taken the opportunity of relegating most of the 
cases and case references to the footnotes in order that they should not inter- 
fere with ‘the flow of the text’. Unhappily much more needs to be done 
before the text can really be said to flow; much of it is halting and almost 
unreadable. y= 

The fact that this work has gone through eighteen editions in fifty years 
is sufficient proof of its value. 

Nevertheless it is coming to be widely recognised that it is not a satis- 
factory book in its present form. Its principal defects are :— 

1. Its arrangement is based upon no apparent principle of either logic 
or convenience. For example: Formation and Registration are dealt with 
in Chapter 2, but Promoters, Underwriting and. Prospectuses not until 
Chapters 32-34; the Memorandum in Chapter 3, but the Name of the Com- 
pany in Chapter 25; General Meetings are considered in Chapter 15, but 
Notices, Resolutions, and Majority Rights in Chapters 20-22 and Minutes in 
Chapter 24; the Directors in Chapter 16, but the Secretary and Other Officers 
in Chapter 28. i : 

2. Although the whole of the Act is set out in an Appendix a considerable 
proportion of the text consists of a verbatim repetition of various sections, 
often with little or no comment or explanation. The position is even worse 
when only part of a section is quoted and another, which qualifies it, ignored; 
an example will be found on page 59 in which section 5 (1) and (2) are 
reprinted but no reference is made to subsection (9) which largely nullifies the 
limitations imposed by subsection (1). ; 

8. There are numerous examples of the retention of ancient history now 
of little or no practical value (see e.g., pp. 38-9, 68 and 99). 

4. There is a considerable amount of unnecessary duplication. , For example, 
the position of directors as agents is dealt with both at pp. 157-8 and 184-5, 
and the latter uccount is misleading as it ignores the position of. an undisclosed 
principal. 7 

5. The introductory chapter is most confusing. It attempts to distinguish 
companies from other associations but nowhere defines what a company is; 
in the absence of such a definition it is unhelpful to say that Building Societies 
and Industrial and Provident Societies ‘are not companies but bear a great 
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resemblance to companies’ (p. 6). It also contains a miscellaneous assortment 
of statutory definitions but not, for some reason, that of a private company 
which is not dealt with until Chapter 365. 

6. The practical value of the book is much diminished by its failure to take 
into account the Borrowing (Control and Guarantees) Act, 1946, and the 
Exchange Control Act, 1947, and the regulations made thereunder. 

7. The treatment of certain important matters is entirely inadequate; for 
example, Accounts (Chapter 18), the rules relating to payment of dividends 
(pp. 200-204), the Prevention of Fraud (Investments) Act, 1939 (p. 352), 
and the conversion of a private to a public company (p. 358). Other chapters 
are badly arranged and unnecessarily confusing; for example, Chapters 8 
(Membership) and 84 (Prospectuses). The value of the latter chapter is 
greatly diminished by the failure to distinguish Issues, Offers for Sale and 
Placings or to explain the inter-relation of the statutory prospectus pro- 
visions and the Stock Exchange Regulations regarding advertisements to lead 
to permission to deal. 

8. There are numerous examples of bald statements which are either mis- 
leadingly incomplete (e.g., the interpretation of ‘gain’ at p. 240, the omission 
of reference to the Land Registration Act at p. 268, and the statements of 
Moseley v. Koffyfontein Mines at p. 305 and Re Aidall at p. 392), or meaning- 
less (e.g., the reader is told at p. 311 that ‘Debenture stock of a company 
under the Companies Act, 1948, is essentially different from debenture stock 
issued . . . under the Companies Clauses Act, 1863’, but this is the first and 
last reference to the latter type of debenture stock and the reader is left to 
guess how it differs). 

9. There are no references, even in the Index of Cases, to the All England 
Reports. Indeed, the whole system of case referencing seems a trifle eccentric; 
for example, when a case is reported in at least three other series why only 
quote Weekly Notes in the text (p. 251, n. 7)? 

10. Apart from a very occasional reference to Palmer’s Company- Pre- 
cedents no references are ever given to other books or periodical literature. 
Such references would be particularly valuable in a work which does not 
purport to be detailed or argumentative. 

These criticisms must not be taken to suggest that the learned editor has 
not made a satisfactory job of revising the book in the light of the new Act 
and Rules. The suggested faults are a legacy of the past and many of them 
could only be satisfactorily eradicated by virtually rewriting the whole book. 
Nevertheless it is strongly felt that if it is to retain its place as a standard 
work, sooner or later such a radical revision will be inevitable. It is to be 
hoped that this will take place sooner rather than later and that when it is 
done the type of reader for whom it is designed will be more clearly defined 
and consideration given to the possibility of making it more suitable to the 
needs of students. The learned editor’s qualifications for writing such a book 
are apparent from his own excellent little introductory work. 


L. C. B. Gower. 


EXECUTORSHIP LAW AND Accounts (RANKING, SPICER AND PEGLER). 
By H. A. R. J. WILSON, F.c.a.a. Seventeenth Edition. 
[London : Sir Isaac Pitman & Sons, Ltd. 1949. xxx and 426 
and (index) 13 pp. 80s. net.] 


“Wuen a book has reached its seventeenth edition, one may safely apply the 
maxim ‘res ipsa loquitur’. Ranking, Spicer and Pegler has long ago estab- 
lished itself as the favoured textbook for the Schools of Accountancy and 
like many such works, has at various points practical utility for the student 
of law and not infrequently for the legal profession, especially when it is 
desired to view a topic from the angle of the accountant and the layman 
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concerned with the administration of estates. One of the main difficulties 
which confronts the text-writer on a legal subject intended either for the 
various auxiliaries to the practising lawyer or for laymen is that the reader 
in general has to approach a specific subject without necessarily having a 
foundation of law as a whole, and as law is concatenated and constitutes a 
broad unity, while for convenience subjects may be grouped or detached, it 
adds to. the complexity of the task of the text-writer that he has either to 
explain the elementals of other spheres of the law necessarily touched upon 
or else must assume that the serious reader will turn to other works for 
information with the risk of the less intent over-running the signals through 
neglect to ascertain their meaning. The Editor has performed his difficult 
task with skill and evinced meticulous care in combining terse summarisa- 
tion and general comprehensiveness with substantial accuracy. A wide field 
is covered, the chapters comprising ‘The Devolution of Property on Death’, 
t Executors and Administrators’, ‘Death Duties’, ‘Powers and Duties of 
Personal Representatives’, ‘Distribution of the Estate’, ‘Creditors’, 
‘ Beneficiaries’ (two chapters), ‘Apportionment’, ‘Books and Accounts’ and 
‘Investigation and Audit of Executors and Trustees Accounts’. When it can 
be seen that almost each chapter could form the subject of a monograph, it 
increases one’s esteem of the work that a conspectus of all these subjects has 
been so admirably compiled. 

However, there appears to be a lacuna of some considerable materiality, 
namely, the subject of Assents. Assents since 1925 have taken a place of the 
greatest importance among the legal instrumentalities, and it does seem that no 
work on Executorship Law can be regarded as complete without some account 
being given of the vesting of property in land in beneficiaries of deceased estate 
owners. Since the Land Transfer Act, 1897, the executor is very much 
concerned with the devolution of real property, strictly so called, and to state 
that ‘to vest a legal estate in land the assent of the executor must be in 
writing’ (Administration of Estates Act, 1925, s. 36 (4) ) is inadequate. The 
vesting of settled land is not dealt with beyond mere mention, and that epoch- 
making authority, Re Bridgett and Hayes’ Contract [1928] Ch. 163, is not 
cited. It is suggested that a chapter on ‘Personal Representatives and 
Property in Land’ will not only remedy an outstanding deficiency but bring 
the work as a whole into better proportion and make it within its obvious and 
natural limits a treatise of adequacy as well as accuracy. The occasional 
references to the subject could be thus conveniently collected together. The 
omissions are probably due to the structure of the work having been framed as 
far back as 1895 when personal representatives and property in land were not 
on the close terms of association which they are today. The above suggestion 
is commended with belief in its practical utility. The law stated is that at 
the end of 1947, and legislation, especially in relation to death duties, is now 
so frequently changed that already the chapter relating thereto must be read in 
the light and be supplemented by perusal of the later statutes and the guides 
thereto. There are some useful appendices, the matter of which again will need 
at points to be brought up to date. 

A valuable feature of the work is a most useful glossary which pro tanto 
assists the non-legal reader to bridge over some of the chasms that are caused 
by any lack of acquaintance with the general principles of English law. For 
a future edition, it might be worth considering an expansion of the statement 
as to the utility and the practice of applications to the court on originating 
summens with a reference to that most helpful case, Re Buckton [1907] 2 Ch. 
406, affording guidance in relation to the costs thereof. The book as a whole 
in its latest form upholds the high traditions it has won for itself in the library 
of the borderland between law and accountancy, and the chambers and offices 
of legal practitioners will find it an advantageous accession, while the law 
Jecturer can turn to it for an apt clue to illustrate how the law works. 


Bertram B. Benas. 
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Tue ‘ Peteus’ Tran. Edited by J. Cameron. War Crimes Trials 
Series, Vol. 1. [London : Hodge & Co. 1948. li and 247 pp. 
18s. ] 


The ‘ Peleus’ Trial is the first volume in a new series of War Crimes ‘Trials 
now being published by the publishers of the Notable British Trials Series. 
This seriés is under the general editorship of Sir David Maxwell Fyfe, whose 
Foreword to this volume is in the nature of a Foreword to the whole series. 
Sir David points out that ‘the punishment of men guilty of war crimes was 
not the sole object of the many trials conducted in Europe and the Far East. 
Their object was to establish the truth. After exhausting wars men tend to 
suffer from a certain weariness of mind. This lassitude can make men shrink 
from facing unpleasant facts. It exhibits itself in an easy-going scepticism 
as to how much was truth, and how much propaganda. Escapism as to gas 
chambers today might let the gas chambers escape from history tomorrow. . . . 
It is of the highest importance that there should be some selected record of 
selected trials for as many types of war crimes as possible .. . (for then) the 
would-be apologist will be faced by an impregnable fortification of truth’ 
(p. xv). 

From the earliest days of the war the’Germans made clear that they had 
no intention of observing the laws concerning maritime warfare, particularly 
those portions concerning the safety of crews and passengers. Despite the 
fact that overwhelming evidence of this was presented in the case against 
Raeder and Doenitz at Nuremberg, it is perhaps meet that the first volume 
in the new series.should be concerned with the murder of the survivors of a 
torpedoed vessel, especially as the chief accused made a deposition ten days 
before his execution to be used on behalf of Doenitz at Nuremberg. 

It is almost inevitable that in a war crimes trial the defence will raise the 
plea of superior orders. The Peleus trial was no exception, although it must 
be pointed out to his credit that Kapitdnleutnant Eck, the Commander of 
U-Boat 852, never raised this plea to justify his actions. Both Sir David in 
his Foreword, and Mr. John Cameron in his Introduction, which provides an 
extremely good account of the facts and a summary of the law involved, devote 
much space to discussing this plea. It is unfortunate that both seem to be 
under the impression that the fifth and sixth editions of Oppenheim’s Inter- 
national Law, volume two, were edited by different persons (pp. xx and xlv). 

The Greek steamer Peleus was torpedoed in the South Atlantic in 1944 by 
U-852. While the survivors were in the water their rafts and the wreckage 
to which they were clinging were fired upon by guns from the U-Boat. As 
a result of this action there were only three survivors. After the termination 
of hostilities the commander of the U-Boat and those members of his crew 
against whom there was evidence that they had fired or thrown grenades at 
the wreckage of the Peleus were tried for the war crime arising from the 
killing of the crew contrary to-the rules of war. The trial took place before 
a British tribunal, but as the Peleus was a Greek vessel and Greeks were 
among the missing members of the crew, Greek officers sat on the tribunal 
together with British military and naval officers. 

Among those charged with Eck was the medical officer of the U-Boat, who 
agreed that he had opened fire with machine guns. He admitted that he knew 
that as a medical officer protected by the Geneva Convention he was forbidden 
from participating in offensive warfare. He alleged, however, that he received 
a direct order to fire and had he not done so would have run the risk of 
being shot by his commander for disobedience in the face of the enemy. He 
attempted to defend himself by alleging that he had only fired at rafts and 
not at people, although he stated that the lights on the rafts had been doused 
by persons near or on them on the orders of the U-Boat. The court regarded 
this as prima facie evidence that he must have known of the presence of sur- 
vivors on the rafts, and, having rejected his plea of superior orders, sentenced 
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him to death. Two others of the crew raised the plea of superior orders, but 
unsuccessfully. In this connection an interesting argument took place between 
the British prosecuting officer and the German professor of international law 
who pleaded on behalf of all the accused. The former maintained that the 
decision of the German Supreme Court in the Llandovery Castle, 1921, one of 
the war crimes trials after the First World War, was correct in its rejection 
of superior orders. Professor Wegner argued that the development of the 
submarine arm and the change in German psychology since 1933 required that 
this decision should be disregarded: ‘The psychology of the German nation 
has changed since 1933, and with regard to the Llandovery Castle, that decision 
was treated as treason’. The learned professor was unable to persuade the 
Judge Advocate, or the tribunal, of the soundness of his arguments. 

Another of the accused was the U-Boat’s engineering officer. It was greutly 
in his favour that he was apparently the only person on the vessel who opposed 
the commander’s order to open fire. Nevertheless, while the firing was in 
process, and without receiving any orders so to do, he displaced one of the 
accused from the gun he was firing and opened fire himself. His defence was 
sentimental and mystical to say the least. Knowing a little English, he had 
been detailed to interrogate two of the Peleus’s crew, and realising that these 
men might be killed by the firing, ‘I did not want that that man should be 
killed by bullets that had been fired by a seaman who was in my view a bad 
character’. The court accepted his original protest in mitigation of punish- 
ment, and he received a life sentence. 

As pointed out above, Eck did not raise the plea of superior orders. His 
defence rested on military necessity, the allegation being that if wreckage 
remained on the surface of the sea it might be seen and endanger the safety 
of his boat and his crew. This defence failed in the light of his own sentence 

. that ‘I didnot see any immediate danger on this night’, and so, instead of 
departing from the scene of the sinking as quickly as possible, he stayed 
shooting up wreckage for five hours. 

There are one or two points arising out of the procedure in this case that 
require mention rather than comment. During the hearing of evidence for the 
defence, defence counsel was reprimanded by the Judge Advocate for asking 
leading questions during his examination-in-chief; prosecuting counsel, how- 
ever, was permitted to ask his first witness, a member of the U-Boat’s crew, 
the following questions: ‘ Were two torpedoes fired at the ship ?... Did she 
sink? ... And the members of the crew took to the water? ... Was one 
member of the crew of the ship ordered over to ‘the U-Boat and interrogated ?’ 
On another occasion, too, the defence seem to have been unduly handicapped. 
An adjournment was requested by counsel to provide time for books to be 
consulted; ‘ After all, the court is administering International Law’. To this 
comment the Judge Advocate replied: ‘That may be so, but, you know, the 
proposition that you will find in any textbook of International Law something 
which justifies what is alleged to have happened here is, I should have thought, 
a startling one’—this, before the case for the defence had been opened. 

Due to the terms of the Royal Warrant governing the trial of war criminals, 
the law of evidence applied in the Peleus Case was very different from that 
normally encountered by an English lawyer. The court was permitted to admit 
any evidence, whatever its form, that it considered might help to ascertain 
the truth. In this case none of the survivors was examined or cross-examined ; 
the court accepted the affidavits they had sworn in 1944 more than a year 
before the trial opened. The court even accepted a statement in one of these 
affidavits recording what a deceased member of the crew of the Peleus had 
said to the deponent about his conversation on the U-Boat. 

The value of the first volume in this new series of War Crimes Trials is _ 
greatly enhanced by the addition in the form of appendices of all orders and 
other documents mentioned in the course of the trial or relating to the offence 
charged. It is also extremely useful to find in a work of this character the 
complete text of the decision in the Llandovery Castle. Presumably, this 
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practice will be followed in the future volumes of the series. It would render 
these appendices more helpful if a note were attached to each indicating the 
pages to which it refers in the report of the trial itself. Similarly, future 
volumes might well include an index. L. C. Green. 


AN OUTLINE oF THE NEw Pianninc Law. By Desmonp Heap, 
LL.M., L.M.T.P.I., Comptroller and City Solicitor to the Corpora- 
tion of London. [London: Sweet & Maxwell, Ltd. 1949. 
xxiii and 163 pp. 15s.] 


Mr. Drsmoxp Hear knows all that there is to know about planning law. He 
also has the ability to impart his knowledge in a lucid and economical style. 
His new book is all that one would expect it to be, and a detailed review 
would be superfluous. One need only point out that this is not a bald 
exposition of the ‘Town and Country Planning Act, 1947. The book covers the 
whole field of planning law in remarkably few pages, without glossing over 
obscure points. For example, Mr. Heap discusses at some length what he 
considers to be the defect in section 23 of the 1947 Act, a matter which he has 
developed more fully in the Journul of Planning Law. The book should be 
found of the greatest value by practitioners, administrators and students who 
are loth to buy the longer treatises. Whether the author’s hope that it will 
be equally useful to the general public will be fulfilled is more doubtful. It is 
likely to prove strenuous reading for the totally uninitiated. 

It should be added that an outstanding feature of the book is the excellent 
arrangement of subject-headings. S. A. ve SMITH. 


Loca Lanp Cuarces. By C. K. Puimurps, M.A., of Lincoln’s Inn, 
Barrister-at-Law. (OyvEez Practice Nores.) [The Solicitors’ 
Law Stationery Society, Ltd. 2s. 6d. net.] 


Mr. C. K. Puixurrs in his booklet entitled ‘Local Land Charges’ has com- 
piled a model guide on a subject of no little complexity and of growing 
importance. In an admirable introduction the learned author indicates the 
legislation now in force, points to the Forms in general use, rightly refers 
to the excellent ‘Remembrancer of Local Land Charges’ by Mr. A. H. 
Edwards, published by the Society of Clerks of Urban District Councils of 
England and Wales and shows where to search. There follows a section on 
the Definition of Local Land Charges and a general description of ‘The 
Register’ which is most comprehensive in range. The procedural passages 
are particularly helpful and the material provisions as to Priority Notices 
are conveniently set out. The booklet concludes with a well-arranged 
‘Summary of Procedure’. This is a booklet which should find its way to 
every Conveyancer’s desk and, no doubt, as new developments follow, new 
editions will succeed. Berrrax B. BENAS. 


WAR AND PEACE AIMS OF THE UNITED Nations. Vol. 2. From Casa- 
blanca to Tokio Bay. January 1, 1948—September 1, 1945. 
By Lourse W. Horgorxn. [Boston : World Peace Foundation. 
1948. lxv and 1278 pp. Bibliog., Index. 9}” x 61”. $6.00.] 


Tus volume brings to completion the documentation on the War and Peace 
Aims of the United Nations, published by the World Peace Foundation, the 
first volume of which was produced in 1943. Now the record is brought up to 
the surrender of Japan in Tokio Bay. These documents and speeches provide 
the whole vast background to the final offensives waged by the Allies from 1943 
to May, 1945, in Europe and the Far Eastern campaigns up to the collapse of 
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the Japanese Empire. The collection has been edited with meticulous care and 
scholarship, and the arrangement of the documents facilitates the task of 
reference. In the first section, which deals with general evolution of inter-allied 
relations, are included the important historical declarations and agreements 
between the five principal Allied Powers from Casablanca to Potsdam, a 
formidable collection in themselves. It also contains the texts of the armistice 
agreements with Italy and the satellites of the Axis Powers. The rest of the 
section covers the decisions of war crimes, and the various agreements of 
economic co-operation and reconstruction and: cultural collaboration between 
the United Nations. Section two is devoted to the policies of the United 
Nations; by far the largest subsection deals with the policies of the five 
principal Powers as revealed in agreements, declarations and speeches by 
‘Government leaders. The remainder continues in the same way with informa- 
tion on the policies of the countries of Western and Eastern Europe, the Latin- 
American States, those of the Middle East and Africa. 

Perhaps the main impression which one receives upon reading this material, 
particularly the speeches, is the optimism which was generally current among 
Government circles, with regard to the degree of unity of aid and the prospects 
for its continuation among the Big Three. This optimism was perhaps best 
expressed in the concluding sentence of the Teheran Declaration: ‘We came 
here with hope and determination. We leave here, friends in fact, in spirit and 
in purpose’. In his speech of December 24, 1943, President Roosevelt declared : 
‘On the basis of what we did discuss, I can say even today that I do not think 
any insoluble differences will arise among Russia, Great Britain and the United 
States.... I believe we are going to get along all right with Marshal Stalin 
and the Russian people . . . very well indeed’. Mr. Churchill could say on 
May 24, 1944: ‘Profound changes have taken place in Russia, the Trotskyite 
form of Communism has been completely wiped out.... The terms offered by 
Russia to Rumania make no suggestion of altering the standards of society in 
that country and were in many respects, if not in all, remarkably generous’. 
Marshal Stalin was no exception to this general optimism. In a speech to the 
Moscow Soviet on November 6, 1944, he emphasised that ‘the alliance between 
the Soviet Union, Great Britain and the United States is founded not on casual, 
short-lived considerations, but on vital and lasting interests’. To read these 
statements at the present time makes us aware of the change in the political 
climate in the last three years. Nevertheless from the various documents on 
Soviet policy towards the States of Eastern Europe, in particular the agree- 
ment concluded with the Polish Committee of National Liberation, it is possible 
to trace the divergence of aims between the Soviet Union and the Western 
Powers, differences which were either not mentioned or glossed over in the 
public statements of the governments. 

In short, this volume is a useful, indeed indispensable, source book for 
students of the political and diplomatic background of the Second World War 
and the post-war period. It collects and selects material, which students would 
otherwise have to glean for themselves from newspapers, parliamentary and 
congressional reports. But the material must be used with caution, and read 
in conjunction with other sources, such as the Harry Hopkins’ Letters and 
Cordell Hulls Memoirs, if anything like an accurate knowledge of this period 


is to be gained. Irvan G. Jony. 


REPORTS OF INTERNATIONAL ARBITRAL AWARDS. Vol. 1, Leyden. 
[United Nations. Distributed in England by H.M.S.O. 614 
pp. 80s.] 

Tue 1948 budget of the United Nations provided for the publication of inter- 


national case law, and this is the first volume of the series the result of 
co-operation between the United Nations Secretariat and the Registry of the 
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International Court of Justice. This volume contains cases decided after the 
end of the First World War. ‘Ihe collection is limited strictly to international 
decisions, namely, decisions in disputes between States. Awards in disputes 
between private individuals or bodies and States have been omitted according 
to the Foreword. It is not clear how the Landreau Case fits in with this rigid 
classification; here is a case where an individual claim against a State (Peru) 
is taken up and presented by another State (the U.S.A.). Technically no 
doubt this is a dispute between States, but it does suggest that the classification 
of the cases included in this volume is a little too rigid. Decisions of the Mixed 
Arbitral Tribunals set up under the Peace Treaties of 1919 have also been 
excluded as they have already been published elsewhere. ‘Che judgments and 
advisory opinions of the Permanent Court of International Justice have not 
been included either for they too have been published in other collections. 
Awards of the Permanent Court of Arbitration are included. Although each 
case is prefaced by a summury, this is too short and cursory to be of much 
value. The table of contents, a loose page inserted in the book, is inadequate 
and could have been better arranged, despite the fact that the last volume of 
the series is to include a fuller table of contents and an index. Nevertheless 
the volume is of considerable interest to students of international law and 
relations. Some of the cases illuminate such problems as the relation between 
municipal Jaw and international law as interpreted by international tribunals. 


Ievan G. Jonn. 


Treaty Serres. Vol. 13. 1948. United Nations. 


Tae treaties included in this volume fall into two parts; those treaties and 
international agreements registered with the United Nations Secretariat on 
March 3, 1948, and those filed and recorded in the Secretariat from J anuary 30 
to March 8, 1948, With one exception, those in the first category take the 
form of exchanges of Notes between the United States Government and several 
other governments, in which the latter waive the most-favoured-nation provisions 
in previous commercial treaties with the United States, with respect to the 
temporary and transitional advantages granted by the U.S. Govetnment to the 
Government of the Philippines, subsequent to the latter’s independence in July, 
1946. The Treaties in the latter section cover a number of agreements 
concluded during the Second World War between the United States and other 
countries on a variety of subjects. The greater proportion of the treaties take 
the form of an exchange of Notes concerning the service of nationals of one 
country in the armed forces of the other. 

This is a useful addition to the series of treaties and agreements, whose 
publication the United Nations Organisation has taken over from its predecessor. 


Ievan G. JoHN. 


z 
DEBER OEFFENTLICHES RECHT UND PrivatrecuT. Ermer Recuts- 
SYSTEMATISCHE STUDIE. By Dr. Ericu Mo.rror, ord. Pro- 
fessor in the University of Mainz, President of the Supreme 
Industrial Tribunal of the Land Rhineland-Palatinate. 
[Karlsruhe : Verlag C. F. Müller. 1949. 80 pp. ] 


{Tue Continental legal systems consider the distinction between public and 
. private law as fundamental. Many, though not all, English systems of juris- 
prudence—such as Holland, Keeton and Paton—have followed this example, 
though other authorities, such as Salmond and, of course, Austin had little 
¿` use for it. English practice at least has never shed any tears about it. The 
term ‘public law’ is, in fact, conspicuously absent from most law lexicons. 
~ Readers of Professor Molitor’s interesting essay will not be surprised about 
this attitude on the part of the practitioners. Fundamental though the distinc- 
tion is said to be, the theoreticians seem to be quite unable to say wherein 
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it consists. A Swiss writer distinguished in 1904 no less than seventeen - 
different theories, but as Professor Molitor rightly says, this figure is long 
obsolete auc the true figure is presumably nearer twenty-five. No wonder 
that those who are not content with the easy task of adding a twenty-sixth 
item to the all-too long list or to follow the example of Austin and Kelsen 
in denying the existence of the distinction, try to find out what is wrong with 
the question itself to which the distinction is intended to supply the answer. 
Professor Molitor’s theory is clear and plausible: the public or private 
law character in his view does not pertain to an entire branch of the, 
legal system, not even to an individual legal institution. It is merely a 
characteristic of the individual act-in-the-law and of the individual legal right 
or duty. There is obviously a great deal to be said for this view, if one con- 
siders how intimately connected rules of private and of public character are 
in our days and how they overlap or combine in one and the same legal 
situation. One may perhaps wonder whether the distinction in this form does 
still serve any useful purpose other than that of classification and systemisa- 
tion. In English law—notwithstanding the textbooks on jurisprudence—this 
may very seriously be doubted. Though Professor Molitor’s book does not 
claim to have said the last word on its-topic, it constitutes a welcome, fresh 
and original contribution to a question which has too long been discussed on 
too rigidly traditional lines. E. J. Coun. 


ANNUAL SURVEY OF SOUTH AFRICAN Law, 1947. Published for the 
Faculty of Law of the University of the Witwatersrand. [ Cape 
Town and Johannesburg: Juta & Co., Ltd. 1948. xx and 
150 pp. 25s. net.] 


Tus Survey was inspired by the now defunct Annual Survey of English Law. 
Its immediate cause was, however, the favourable reception which its suggested 
publication received from a number of lawyers who had returned from 
service, and who attended a ‘Refresher Course’ in the Faculty of Law in 
the University of the Witwatersrand in 1946. 

The object of this Survey is not all-embracing; it is rather to provide a 
guide to practitioner, teacher, and student through the maze of South African 
case and statute law. In this it succeeds admirably. It is well arranged, 
consistently well written and well indexed. ` 

Though this reviewer does not have an extensive knowledge of South 
African law, he is of opinion that the Survey will be of undeniable value 
to the English student of comparative law. It is interesting, for example, to 
note that a gift to the Spiritualistic Society which conducted the cremation 
service of the testator is no more charitable in South Africa (Ex p. Hart 
(1947) 4 S.A.L.R. 464 (W.L.D.) ) than is a gift for the training of spiritualist 
mediums in England (Re Hwmmeltenberg [1923] 1 Ch. 287). 

It is interesting too to discover that the South African doctrine of con- 
tracts for the benefit of third persons is not altogether free from practical 
difficulty, and it is enlightening to note that whereas they treat the trust 
as a type of contract for the benefit of third persons, we sometimes enforce 
the rights of third parties to a contract by superimposing the trust relationship. 

These are but two examples of the wealth of comparative material which 


this excellent Survey provides. O. R. MARSHALL 


Yearsook on Human Ricuts FoR 1947. [Lake Success: United 
Nations; London: H.M.S.O. 1949. xiv and 582 pp. 80s.] 


Accorprne to the Charter of the United Nations it is one of the purposes of 
that organisation to promote and encourage respect for human rights. With 
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this end in view the Economic and Social Council instructed its Commission on 
Human Rights to arrange for ‘the compilation and publication of a yearbook 
on law and.usage relating to human rights’. The Yearbook for 1947 is the 
second in the series and contains all the constitutional and legislative measures 
concerning human rights passed or promulgated in 1947 in all the countries of 
the world, regardless of membership of the United Nations. Non-members 
Germany, Ireland, Italy, Japan, Spain and Switzerland are all included, as well 
as such a small country as Liechtenstein. Among the Spanish documents 
printed is the Charter of the Spanish People, first issued in 1945 and converted 
into a basic law in 1947. In addition all the relevant clauses in international 
treaties and agreements, together with those in trusteeship agreements, are 
printed.’ Finally there is a section devoted to the activities of the United 
Nations and its organs concerned with human rights from the inception of the 
United Nations until 1947. This section also reproduces the texts of all the 
relevant resolutions. 

While the importance and value of this collection must not be minimised, 
it is important to bear in mind that it suffers from the same undue optimism 
as does the Charter of the United Nations. There still seems to be an 
impression that if a document says something it necessarily is so. No attempt 
has been made to discuss or show how these lofty legislative, constitutional and 
international obligations are given effect to in practice. It would greatly 
enhance the value of the series if future volumes had a section devoted to 
judicial decisions, and the Yearbook for 1948 might well begin with the 
wimerican decisions in Shelley v. Kraemer and Hurd v. Hodge, both of which 


‘oncerned racial covenants. LesLie C. Green. 


\ 


i vorts oF INTERNATIONAL ARBITRAL AWARDS. Vol. 2. [Lake 
“ {Success : United Nations; London: H.M.S.O. 1949. 745 pp. 
85s. ] 
yy 


In in § publication entitled ‘Ways and Means of Making the Fvidence of . 
Custo, ry International Law More Readily Available ’, the International Law 
Commi. sion stressed the importance from this standpoint of collections of the 
decisions of international tribunals. The significance of such decisions may also 
be seen in Article 88 of the Statute of the International Court of J ustice which 
describes them as a ‘subsidiary means for the determination of the rules of Jaw’. 

The United Nations Budget for 1948 made provision for the publication, 
under the joint auspices of the Secretariat of the United Nations and the 
-Registry of the International Court of Justice, of a new series of Reports of 
International Arbitral Awards dating from 1918, and, generally speaking, 
leaving out decisions that are readily available elsewhere. 

In the second volume twenty decisions are printed including such important 
cases, as the Spanish Zones of Morocco Case, 1925; the Tacna-.trica Boundary 
Dispute, 1925; the case between Great Britain and Ethiopia concerning the 
Caravan of the Maharao of Kutch, 1927; the Goldenberg Claim, 1928; the 
various claims arising out of the German Invasion of Portuguese Africa, 
1928-30; the Clipperton Island Case, 1981; the Chevreau Claim, 1981; the 
Salem Case, 19382, formerly only available in American or Egyptian official 
publications; and The Kronprins Gustaf Adolf, 1932. 

It is perhaps unfortunate that the compilers have adopted the policy of 
printing the official text of the award in French when delivered in that language, 
even when France is not a party to the case and Great Britain is. This has 
happened in connection with the Spanish Zones and the Kutch Caravan cases, 
It is submitted that in such cases an English translation of the award would 
be more suitable. It cannot be said that the official policy is to publish the 
originals because, for example, the award in the case between Germany and the 
Reparation Cominission delivered by a Swedish Arbitrator in 1926 concerning 
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the German Industrial Charges Law of 1924 has been translated and printed 
in English. : 
Although the policy of the series is-not to print awards that are available 
easily elsewhere, it includes the award of the Permanent Court of Arbitration 
in the Island of Palmas Case, 1928. This report may be read in full in the 


second series of Scott’s Hague Court Reports. It is submitted that it would. 


have been more useful if the volume had included such reports as those in the 
Chattin Claim, 1927, the Oriental Navigation Co. Case, 1928, or the Caire 
Claim, 1929. : 

Despite these criticisms, one can only thank the persons responsible for 
compiling this. series for the service they have rendered to international 
lawyers in making available in easily read volumes the full reports of so many 


important cases. ; Lesurz C. Green. 


ANNUAL Law REVIEW OF THE UNIVERSITY OF WESTERN AUSTRALIA. 
Vol. 1, No. 1. [December, 1948.] 


We are glad.to welcome this, the latest, recruit to the goodly army of Jaw 
reviews. It contains a large number of articles touching on a wide variety 
_ of topics and each of them succinctly written and to the point—long may the 
editors succeed in curbing the prolixity which so often’ marks the contributor 
to a legal journal, Much of the material is naturally concerned with subjects 
- which are chiefly of interest to Australian or West Australian lawyers, but 


there are a number of articles of more general interest as ‘ Implied Conditions. 


in Hire’ by Professor G. W. Paton, ‘The Rescue Cases Reconsidered’ by 
Professor R. W. Baker, ‘The Teaching of Comparative Law and Legal 


Education’ by Professor W. Friedmann. These and other of the names on | 


the title page are well known to readers of the Modern Law Review, and 
warrant the interest of a number which we may hope will be succeeded by a 
long series of equally valuable issues. c- 


Income Tax. By C. N. BEATTIE, LL.B. Second Edition. 1949. 
[Stevens & Sons, Ltd. 4s. net.] 


. Tue first. edition of this book was reviewed in Vol. 11 at p. 872. In this 
edition the book is brought up to date as at August 1, 1949, incorporating the 
„provisions of the Finance Act, 1949. p - 


Other publications received :— 


Tue Law or Income Tax. Tenth Edition. By E. M. Konstam, 
x.c. Third Cumulative Supplement. (Decisions and Statutes 


to November, 1948). [London: Stevens & Sons; Sweet & 


Maxwell. 128 pp. 8s. 6d. net.] 


CHANCERY Lane anD Irs Memories. By A. K. Bruce. [Butter- 


worth & Co. (Publishers), Ltd. 86 pp. 5s. net.] 


DEUTSCHES ZIVILPROZESSRECHT, FRANZOSISCHE ZONE, ‘ZIVILPROZESS- 
ORDNUNG MIT DEN .EINSCHLAGIGEN BESTIMMUNGEN DES GERICH- 
TSVERFASSUNGSGESETZES, DES BESATZUNGSRECHTS UND DES 
LaNDESRECHTS. Textausgabe mit Verweisungen und Sachver- 
zeichnis. [Published by the Ministry of Justice, Rhineland/ 
Palatinate. 1949. VIII. 285- pp. Octavo.: 6.80DM.] 
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ENGLISH LEGAL TRAINING 
A Critical Survey * 


I. Intropucrory 


THE subject of legal education is one which has aroused singularly 
little interest in England in recent years and the general professional 
attitude to it is one of complacent apathy. It is never thought 
worthy of discussion at general meetings of the Bar or the Law 
Society, no changes of a fundamental nature have been made in 
the last twenty-five years and there is an astonishing paucity of 
published material on the topic.’ This professional complacency is 
in striking contrast with the position in the other common law 
jurisdictions, particularly in the U.S.A. and Canada where the 
subject is perhaps the most widely debated of any legal topic. It 
has been discussed at almost every meeting of the American and 
Canadian Bar Associations and the best of the law schools are 
constantly experimenting with new courses and teaching methods 
and attacking each other’s ideas” with a freedom which is in 
refreshing contrast with the back-scratching prevalent in academic 
circles here. The published material is embarrassing in its profusion; ' 
it is quite common for a whole issue of a law review to be devoted 
to it, and a special Journal of Legal Education is published 


* A much abbreviated version of this monograph was delivered as an Inaugural! 
Lecture at the London School of Economics and Political Science on January 24 
last, with Lord Justice Denning in the Chair. This accounts for the fact that 
it is written mainly in the first person singular and I have thought it better 
not to alter this, since.it does not purport to be other than an expression of 
personal opinion. I am greatly indebted to Prof. A. D. Gibb, x.c., of Glasgow, 
the late Prof. Sidney Post Simpson of New York, Prof. W. Friedmann of 
Melbourne, Prof. J. L. Montrose of Belfast, Dean C, A. Wright of Toronto, 
Mr. I. D. Campbell of New Zealand, Mr. E. R. Dew, Principal of the Law 
Society's School of Law, Mr. H. Street of Manchester, the Under-Treasurers 
of the Inns, the Under-Secretary of the Law Society and the Librarian of the 
Institute of Advanced Legal Studies for their generous response to my requests 
for information. I am also indebted to all my colleagues and especially to 
Lord Chorley, the late Prof. J. H. Laski, Dr. O. Kahn-Freund, Mr. A. Good- 
man, Mr. C. Grunfeld, Mr. S. de Smith and Mr. D. H. N. Johnson for their 
invaluable advice and criticisms. 

As would be expected The Journal of the Society of Public Teachers of Law 
generally contains at least one article on the subject, but it is rare to find 
anything on it in the L.Q.R., M.L.R., the Cam.L.J. or the weeklies. 

2 See, e.g., 1 Journal of Legal Education (hereinafter citcd as J..E.), p. 28, 

especially p. 33 et seq. 
3 See, e.g., 43 Col.L.R, 423-485 ; 30 Iowa L.R. 326-441; 13 Can.B.R. 347-417; 28 
Can.B.R. 117-196. 
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quarterly, each issue containing at least twice as much as any 
annual number of our Journal of the Society of Public Teachers 
of Law. There are also a numberof full-length works of which 
the three recent publications of the Russell Sage Foundation?‘ are 
particularly valuable. It has been discussed by a special inter- 
university conference of students,’ and a seminar on legal education 
is part of the curriculum at Columbia.® Finally, the American 
and Canadian Bar Associations, realising that it is useless to try 
to reform legal education unless one really knows what lawyers do, 
are at present conducting elaborate surveys of the legal profession 
(expected to take five years to complete) designed to ascertain the 
exact functions which a lawyer now has to fulfil in a democratic 
society, whether as judge, government official, practising attorney 
or law teacher.’ . 

Meanwhile the English lawyer remains blissfully ignorant of this 
ferment working among his colleagues across the Atlantic, rarely 
discussing the problem or apparently realising that there is a 
problem to discuss. The Council of Legal Education, the Law 
Society and the Universities periodically make trifling changes in 
their curricula, and occasionally an academic lawyer, greatly daring, 
suggests something a little more radical, such as the introduction 
of the study of comparative law. But that there may be anything 
fundamentally wrong with our present system of legal training is 
a point of view which scarcely occurs to lawyers, academic or 
practising. The present state of training for the Bar has, it is true, 
been subjected to fairly general criticism, the Solicitors’ Final 
Examination has not escaped abuse and recently Sir Arnold McNair ° 
and Professor E. C. S. Wade ° have expressed vague disquiet about 
university teaching, but for a radical attack on our system as a 
whole we have to turn to the works of those writing as laymen 
rather than as lawyers, such as Sir Alexander Carr-Saunders *° 
and the late Professor Harold Laski.” 

Is our comparative complacency justified? Are our American 
colleagues making a fuss about nothing, or is our system so superior 
to theirs? 


4 Law Training in Continental Europe, by Eric F. Schweinberg (New York, 
1945), Lawyers and the Promotion of Justice (New York, 1938) and Lawyers, 
Law Schools and the Public Service (New York, 1948), both by Esther Lucile 
Brown. See also Karl N. Llewellyn, The Bramble Bush (New York, 1930), 
and Jerome Frank, Law and the Modern Mind (New York, 1930, reprinted 
Stevens & Sons, London, 1949). 

For its reports see 1 J.L.H. p. 64 et seq. and p. 221 et seg. See also the 
Report of the Inter-Professions Conference on Education for Professional 
Responsibility (Carnegie Press, 1948). . Le ae 

6 The bibliography for this course lists nearly 100 major American contributions. 
For the latest position regarding these surveys, see 34 A.B.A.J. 16 and 27 
Can.B.R. 951. 

8 (1934) J.S.P.T.L. 1. 

a 9 Cam. I.J. 286. 

10 The Professions (with R. A. Wright), 1933. 

11 See especially The American Democracy (1949), p. 371 et seq. 
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Historical Introduction 

Before attempting to answer these questions I must indicate 
how our present system has grown up and exactly what it is. 
Happily a lengthy historical account is unnecessary because the 
present system is little over 100 years old. Until the seventeenth 
century there was of course a reasonably thorough system of 
education carried out by the Inns of Court. and Chancery but by 
the early eighteenth century this had ceased and ‘ keeping terms’ 
no longer meant attending readings and taking part in moots but 
merely, as it does today, eating dinners. But because the Inns 
had originally been the legal university, and were habitually so 
described in the literature of the sixteenth and seventeenth centuries, 
Oxford and Cambridge had never seriously attempted the teaching 
of English law and by this time even the teaching of Roman civil 
law was virtually dead. It sometimes seems to be assumed that 
university law teaching was revived by Blackstone and grew steadily 
from his time onwards, but this impression is false. His Commen- 
taries in book form had a lasting influence but the example of his 
oral lectures was short-lived. 

In the early part of the nineteenth century’? therefore the 
position was that neither for the Bar nor for solicitors (by which 
expression I include attorneys) was there any organised training. 
For call to the Bar the de jure qualification consisted of the ability 
to eat and drink and to sign one’s name, de facto it involved, 
according to a contemporary description, ‘ going into a pleaders’ 
office for two or three years to learn to tell a plain story in very 
unintelligible language ’.‘* For a solicitor also the only training 
was practical apprenticeship, and in his case without gastronomical 
consolations. Such instruction as the student obtained therefore 
depended entirely on his own initiative and that of his principal. 
There was no test of educational proficiency either general or legal 
and if he sought guidance from lectures or classes he would be 
unlikely to find it. It is true that both Oxford and Cambridge 
boasted two Chairs of Law and gave degrees in Civil Law which 
were essential for admission to Doctors’ Commons and practice 
before the ecclesiastical courts, but at Oxford the Chair of Civil Law 
was a complete sinecure and the Regius Professor at Cambridge 
only delivered an occasional lecture. No degrees were given in 
English law and whether its Professors did anything depended on 


12 Except where otherwise stated the facts and quotations which follow are taken 
from the ‘Reports or Evidence of the Select Committee of 1846 and Royal 
Commission of 1854, referred to below. See also Law Society's Handbook, 
pp. 15-22; Holdsworth, H.E.L., vol. xii, and Bellot, University College. 
London, 1826-1926, p. 96 et seq. For the later history, sec 51 L.Q.R. p. 162; 
15 Can.B.R. 151; Carr-Saunders & Wright, op. cit. 

13 Quoted by Joseph Napier, Q.c., in Commons Debate, March 1, 1854. The sneer 
hardly does justice to the discipline instilled by the science of special pleading, 
which, despite its defects, probably had some merits which the present ‘ reading 
in chambers ’ lacks. 
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them. In 1846 the then Vinerian Professor at Oxford stated that 
he gave a course of twenty-four lectures on common law at 
which attendance was optional and smal, and the Downing 
Professor at Cambridge said that he had never delivered any lectures 
at all. One place at which some sort of systematic instruction in 
‘law was given was, rather surprisingly, at Haileybury, the training 
college of the East India Company, but this was necessarily super- 
ficial .and was not available to the would-be English practitioner. 
It seems too that one or two enterprising: practitioners, the fore- 
runners of the present law coaches, gave occasional courses of 
lectures in their chambers, but this could only have been on a very 
small scale. 

That the whole system (or absence of system) was in need of 
reform was widely realised. Under Benthamite influence it was 
an era of reform and an able and active minority of distinguished 
lawyers, such as Brougham, Bethell, afterwards Lord Westbury, 
Campbell and Cairns, were trying to bring home to their colleagues 
the need for radical alterations. As Campbell said, in his Life of 
Lord Mansfield, ‘I conceive that in regard to the great mass of 
students entering a learned profession, it is necessary by institution 
and discipline, to guide inexperience, to stimulate indolence, to 
correct the propensity to dissipation, and to have some assurance 
that these intrusted with defending life and property are decently 
well qualified for the duties which they may be called upon to 
discharge’. As a statement of the basic objects of legal education 
this has scarcely been bettered to the present day—but now the 
austere influence of our statesmen and economists has made it less 
necessary for us to concentrate on correcting a propensity to 
dissipation. 

The influence of these reformers had its effect. The Law Society 
introduced lectures for solicitors’ articled clerks in 1888 and their 
example was followed by various local societies.. The Inner Temple 
tried in the same year to introduce compulsory lectures for its 
students, but the requirement was of doubtful validity and in any 
case the only result was that students joined one of the other Inns. 
The first legal examination was that for admission as a solicitor 
introduced in 1886 and made a statutory requirement in 1843, but 
at a very early date this examination became the target of criticisms 
which have continued to the present day. Its questions were said 
to be ‘ wholly beside the mark, and an examination even if success- 
fully passed is no fair criterion of a young man’s knowledge, and 
if he was plucked at that examination it would be no proof of his 
ignorance’. That has a familiar ring. The Inns of Court did not 
introduce examinations until 1844 and their requirements were. not 
uniform until 1852 when the forerunner of the present Council of 
Legal Education was set up with Westbury as its first chairman. 


14 Lives of the Chief Justices, 3rd ed. 1874, Vol. 3, p. 186. 
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From then until 1872 the system was that Bar students could either 
attend lectures or submit to an examination, and needless to say 
nearly all students chose lectures as the lesser of the two evils. 
It appears that two students had the temerity to present themselves 
for examination as well; they were ploughed ignominiously but 
established their right to be called to the Bar notwithstanding ! 

At the present day we are so hag-ridden by examinations that 
it is difficult to realise that the whole examination system, whether 
in schools, universities, or for the professions, is little over 100 years 
old. The law, in comparison with other professions, was not unduly 
late in introducing it, and after its first timid advances it has 
certainly embraced it passionately. 

The first step in the revival of university instruction came from 
the newly formed London University. This granted degrees on 
the basis of a written examination in Jurisprudence which was given 
a wide meaning virtually equivalent to General Principles of 
English Law. At first only four or five students‘ took'a degree 
annually, but at University College well-attended courses on 
Common Law were delivered by Professor Amos, and less well- 
attended ones by John Austin. If the latter was jealous of his 
more popular colleague, time has avenged him for, although Amos 
was a lawyer of great distinction in his time, his lectures are now 
forgotten while Austin’s are still read (or at any rate quoted). It 
seems that Amos ** had informal discussions with his students after 
lectures, so perhaps he may be regarded as the father of seminar 
classes which play such an important part in legal education today. 

The first major triumph of the reformers was in securing the 
appointment in 1846 of a Select Committee on Legal Education. 
The Committee cast their net very wide and took evidence, and 
published it, from the universities, the Inns of Court, the Law 
Society, the Continental countries and America. It is not surprising 
that their Report ° was severely critical. They said that ‘the 
present state of legal education, both professional and unprofessional, 
is extremely unsatisfactory and incomplete and in striking contrast 
and inferiority to such education in all the more civilised States 
of Europe and America. The student is left to his own individual 
exertions and no legal education worthy of the name of a public 
nature is to be found’. To remedy this they recommended on the 
academic side a great extension of law teaching at universities and 
rigorous examination tests. For professional training they adopted 
a suggestion made by Westbury that the Inns of Court should 
co-operate to form one great legal university providing full courses 
of lectures and discussions with a thorough examination system. 
So far as training for the Bar was concerned entry to the Inns should 


15 See his evidence before the 1846 Committee. 
16 B.P.P. 1846, Vol. 10. (The Report appropriately shares the volume with one 
on the Disposal of Metropolitan Sewage Manure.) 
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be preceded by an examination test of. general education and there 
should be a final qualifying examination after completion of the 
courses at the legal university. The latter’s courses should also 
be open to articled clerks and should be supplemented by lectures 
organised by the Law Society on topics more special to the solicitors’ 
branch. Here too there should be: an examination before entry 
into articles and the final qualifying examination should be con- 
ducted more in reference to general principles than technicalities 
“as appears now to be the case’. It should be within the powers 
of the governing bodies of the two branches to admit certificates 
of attendance at university lectures as exempting from their own. 

This project for a combined legal university is so rarely considered 
today that it is difficult to realise that it was one of the most 
controversial topics of legal discussion for the next seventy-five 
years. It was always one of Westbury’s most cherished projects, 
but in one respect the Select Committee had gone further than he 
was prepared to do. As we have seen they had suggested that the 
combined university established by the Inns should also instruct 
solicitors’ articled clerks, but Westbury, who for all his greatness, 
was a bit of a snob, was not favourable to this association of the 
lower branch. However, the main obstacle to be overcome before 
anything could be done was the apathy of the Inns of Court, and the 
reformers therefore followed up their initial victory by securing the 
appointment in 1854 of a Royal Commission ‘ To inquire into the 
arrangements in the Inns of Court for promoting the Study of the Law 
and Jurisprudence, the Revenues properly applicable and the means 
most likely to sécure a systematic and sound education for students 
of Law and provide satisfactory tests of fitness for admission to 
the Bar’.1” Westbury, then Solicitor-General, played a major part 
in the Commons debate which led to the appointment of the 
Commission, his speech in which he characteristically contradicted 
his more conservative Attorney-General (Cockburn), being one of 
his most famous parliamentary performances.** It is easy to detect 
his hand in the draftsmanship of the terms of reference: on the 
one hand these made unavoidable an investigation of the Inns’ 
finances (Westbury had long been critical of what he regarded as 
the misuse of their funds 1°), on the other hand by restricting inquiry 
to Bar education it avoided any possibility of embarrassing proposals 
for co-operation with solicitors. As Westbury was a member of the 
Commission and inevitably the dominant personality upon it, it is 
not surprising that it was largely concerned with his pet scheme 
and it reported strongly in favour of uniting all the Inns into one 
great legal university which would teach and examine for call to 
the Bar and also grant degrees of LL.M. The Commission laid 


i B.P.P. 1854-5, Vol. 18. 

18 Hansard, March 1, 1854. 

19 See his letter to Lord Langdale quoted by his biographer: Nash, Life of Lord 
Westbury, Vol. 1, p. 91. 
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down the heads of a scheme in some detail but left somewhat obscure 
the exact basis of collaboration with the existing universities. It 
suggested that the qualification for entry to the new university 
should be a special preliminary examination or a university degree 
in Arts or Law, but it is not clear whether it would have supported 
the 1846 Committee’s proposal that attendance at university lectures 
might exempt from the professional courses. It is interesting to 
note that the future Lord Cairns in his evidence went even further 
and suggested that university degrees should exempt from the 
professional examinations. The commissioners, although fully 
sharing the views on the inadequacy of the existing system, on the 
whole let the Inns off lightly. They reported that by reason of a 
grant of James I the properties of the Inner and Middle Temples 
were held on charitable trusts for professional purposes, but that 
the dosition of Lincoln’s and Gray’s Inn was doubtful, and after a 
full nvestigation of the finances of all four Inns they concluded that 
there was no proof of any misuse of their funds. As regards the 
Inns of Chancery they could find no evidence of any charitable 
trusts affecting their properties. 

For a time after the Commission’s Report the project for a 
nombined legal university fell into abeyance, but in 1868 at a 
meeting of the Law Society it was revived in a wider form to in- 
clude solicitors also. To sponsor it the Legal Education Association 
was formed under the presidency of Sir Roundell Palmer (afterwards 
Lord Selborne), the favourite disciple of Westbury, then in eclipse 
as a result of the unfortunate scandal which marred his later career. 
The scheme was unanimously approved by the Law Society, subject 
to an assurance that there should be no discrimination against 
solicitors. But if the lower branch saw in the project an opportunity 
of improving their status, the Bar led by Sir George Jessel, viewed 
it with suspicion as an attack on their ancient privileges and 
exclusiveness. In 1871 and 1872 Selborne moved a resolution in 
its favour in the Commons but this was lost on a division by the 
narrow majority of 116-1038. Nevertheless Selborne persisted and 
prepared a draft Bill which the Law Society supported financially 
and this he introduced as Lord Chancellor in 1878 and 1874, and, 
when in opposition, in 1875 and 1876. His tactics were perhaps 
at fault; for not content with introducing this Bill (and being 
largely responsible for the Judicature Acts) he introduced another 
designed to reform the Inns of Court generally, and this reforming 
zeal enabled the more conservative elements to close their ranks 
and to represent poor Selborne as a dangerous revolutionary and the 
dupe of unscrupulous attorneys. He was also, I regret to say, 
opposed by London University, who saw in his scheme danger to 
their own struggling law school. In the following year Cairns, the 
new Lord Chancellor, stole Selborne’s thunder by introducing a 
compromise measure known as the Bar Education and Discipline 
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Bill which Selborne was induced to accept but which was never 
carried further. Once again the project fell into abeyance, the 
Legal Education Association was wound up and in ] 301 its remaining 
funds (£170 Consols) handed over to the Law Society where they 
now constitute the Clabon Prize Fund.”° 

Although this appeared to be the end of the original project, 
there were during the last quarter of the nineteenth century various 
schemes for re-organising the existing London University or forming 
a second university in the metropolis and suggestions were made 
that the Inns of Court and the Law Society should be associated in 
it together with other professional institutions such as the Royal 
Colleges of Physicians and Surgeons, but neither the Bar nor 
solicitors showed enthusiasm for these suggestions and nothing came 
of them. Later still, the Commissioners under Lord Davey set up 
under the University. of London Act, 1898, suggested to the Inns 
that they or the Council of Legal Education on their behalf might 
become schools of the University, but this invitation only met with 
a curt refusal. 

In 1904, however, the original project for a specifically legal 
university was dramatically resuscitated. During the nineteenth 
century the moribund Inns of Chancery had been liquidated one by 
one and their funds distributed among the handful of members. 
The Law Society had protested on the sale of Clement’s Inn and had 
tried unsuccessfully to persuade the Attorney-General and the 
Charity Commissioners to intervene. In view of the report of the 
1854 Commission their failure was not surprising. However, on 
the sale of New Inn in 1901 they were successful in inducing the 
Attorney-General (Sir Robert Finlay) to take action and they 
financed the case of Smith v. Kerr”! as a result of which the court 
declared that the funds were subject to a charitable trust for legal 
education and directed the preparation of a scheme for their 
administration. The members of Clifford’s Inn then voluntarily 
parted with the greater part of the proceeds of the sale of their hall 
and as a result a total of £150,000 became available and Finlay 
prepared a scheme which was in effect Westbury’s and Selborne’s 
long cherished project for a National Legal University. At last it 
appeared that the scheme was to bear fruit. It was accepted by 
the Law Society and by at least two of the Inns, but Inner Temple 
would have none of it and finally it was rejected by the Bar 
Council.?? Without the co-operation of the Bar it was obviously 
impracticable and Finlay was forced to abandon it. Instead a 


20 For Selborne’s own account, see Memorials, Personal and Political, Vol. 1. 
p. 47 et seg. He attributes his failure to ‘ jealousy on the part of the Univer- 
sity of London . . . ; the inert and suspicious conservatism of the Inns of 
Court; and a strong prejudice against bringing together, under one system of 
education, future barristers and solicitors ’. 

21 [1902] 1 Ch. 774. 

22 See Annual Report, 1903-4. 
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provisional schem : (which still operates) was approved under which 
` the income of t).e New Inn and Clifford’s Inn Funds is divided 
equally between the Council of Legal Education and the Law 
Society. For a few more years the annual reports of the Law 
Society continued to refer hopefully to the original project; Finlay 
went on advocating it ** and Dr. Edward Jenks, always an optimist, 
writing in the Law Quarterly Review in 19077 said that ‘ there 
can be little doubt that the broad lines of Sir Robert Finlay’s 
scheme will ultimately be found the solution of the problem’. It 
was supported by Professor Goudy in his presidential address to 
the Society of Public Teachers of Law in 1919 * and the Law Society 
made a further attempt to revive it in 1922 and 1928, in which years 
an interesting correspondence appeared in the Law Journal.?® This 
however seems to have been its swansong. The original project had 
become confused with a rather different scheme for an Imperial Law 
School where the laws of the Empire might be studied, a proposal 
which seems to have originated from Lord Russell of Killowen in 
an address to Nottingham law students in 1900.27 In the early 
1920’s professional interest appears to have shifted from the idea of 
a professional law school to that of an Institute for Advanced 
Studies into the laws of the Empire * and in 1927 a departmental 
committee under Lord Atkin was appointed to consider this. It 
never reported, but the idea was one of the sources which ultimately 
led to the establishment of the Institute of Advanced Legal Studies. 
So much for the history of the ill-fated law school project. In 
the meantime, of course, things had not stood still in other 
directions; tre universities, the Law Society and, to, a lesser extent, 
the Council- f Legal Education had all made serious attempts to 
organise the + teaching and to revise their examination require- 
ments. Bot | professional bodies had, for example, introduced an 
educational ` ‘st as a prerequisite to admission as a student and as 
this has noy [become in effect the universities’ matriculation there 
is in this res: ect a common standard. But unhappily in most other 
respects the’ wo professional bodies had developed independently 
of each oth r. and of the universities. Each had established 
independent law schools in London providing instruction by 
lectures and > jasses for their separate professional examinations but 
attendance a’ |those for the Bar was (and still is) purely optional. 
The Law Soc pty went further and in 1922 introduced compulsory 
attendance at a law school for one year. Since they were unable 
on their own |to organise schools throughout the country they 


q 

23 See (1921) 56 : 1.J.News. 114. 

24 93 L.Q.R. 266 ìt p. 279. 

25 Quoted in (19f ) J.S.P.T.L. p. 31. 

26 57 L.J.News. et seq. It was further advocated in the Presidential Address 
to the Provin H Meeting of the Law Society in 1928. 

27 J.Comp.Legis. ‘Vol. 2 (N.s.), p. 180. 

28 Bee de Montm jency in Contemporary Review, Nov. 1923, p. 661, and Gutteridge 
in 42 L.Q.R. s B. 
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recognised the universities as approved law schools for the purpose 
so that these fulfilled a dual function; on the one hand they 
instructed for their own law degrees, on the other they taught for 
the Law Society’s examinations and received grants from them. 
Both professional bodies therefore left the bulk of legal instruction 
to the universities which responded by an immense development of 
law teaching at Oxford, Cambridge and London, and, particularly 
after 1922, at the newer provincial universities and university 
colleges. Despite this however the professional bodies refused to 
recognise the universities’ degrees as a qualification for practice. 

The inevitable result of this tripartite system was a wasteful 
multiplication of teaching and examinations and a tendency for the 
universities’ curricula to follow closely those of the professional 
examinations and to be vocational rather than scientific and cultural 
with little opportunity for advanced research. In 1908 a valuable 
attempt at some measure of co-ordination was made by the 
establishment of the Society of Public Teachers of Law open to law 
teachers whether of the universities, the Law Society’s school or 
the Council of Legal Education. But this body has no executive 
powers and is far from including representatives of all those engaged 
in legal education. It does not, for example, include the Law 
Society’s examiners, since by statute ?° the examinations must be 
conducted independently of any law school, or, more importantly, 
the professional law coaches—the description ‘ public teachers ’ was 
deliberately designed to exclude them. These coaches have come 
to play an important part particularly in connection with the 
solicitors’ examinations, which, being largely memory tests, have 
always lent themselves to cramming. Some of these coaches are 
highly efficient and the best known firm attracts more pupils than 
any single law school, but their efficiency, as they would be the first 
to admit, is directed to getting the candidate through his examina- 
tions and not to giving him a legal education. Dr. Jenks, and later 
principals of the Law Society’s School of Law, aimed higher (indeed 
Jenks confessed that he did not alter his methods at all when 
changing from university to professional law school teaching °°) 
but the only result was that too many of the students attended it 
as lightheartedly as possible to comply with the statute and then 
went on to the crammers for serious work. 


The Atkin Committee. 

That, then, was the position when in 1982 the Lord Chancellor, 
Lord Sankey, appointed a further committee under Lord Atkin ‘ to 
consider the organisation of legal educatiou in England with a view 
to (a) closer co-ordination between the work done by the universities 
and the professional bodies and (b) further provision for advanced 


29 Solicitors Act, 1982, s. 26 (3). 
20 93 L.Q.R. at p. 276. 
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research in legal studies’. At the risk of being thought disrespectful 
to the distinguished members of that committee I can only describe 
their Report”? as a thoroughly disappointing document. The 
evidence which they collected was not printed but apparently it 
consisted only of written and oral testimony from the English 
universities and the two professional bodies and no attempt seems 
to have been made to compare the English system with that 
prevailing in any foreign country, British dominion or even other 
parts of the United Kingdom, or to investigate the finances of the 
Inns to see what proportion of their funds was being devoted to 
legal education. All these matters had been investigated in 1846 
and 1854 and if any members of the committee were aware of the 
earlier Reports (and it must be confessed that there is nothing 
to suggest that they were) they must I think have felt slightly 
ashamed of the perfunctory nature of their inquiries. The result 
was that after only eight meetings, the committee in effect gave 
English legal education a clean bill of health. The only discordant 
note was struck by the late Professor Harold Laski, but even he was 
uncharacteristically restrained, contenting himself with a mild 
- criticism of the absence of compulsory practical training for the Bar 
and of the failure of both branches to organise research. His 
colleagues too were critical on the latter point and recommended 
the establishment of an Institute of Advanced Legal Studies in 
London. Their only other major proposal was for the formation 
of a standing advisory committee containing representatives of the 
two professional bodies and the universities to consider from time 
to time suggestions for further co-ordination of examination and 
teaching requirements. If the project for a combined professional 
law:school was considered at all it was not thought worth even a 
passing reference in the Report. 
The subsequent history of the Atkin Committee’s two proposals 
is best summarised in a written reply by the Attorney-General to a 
question in the House of Commons on May 15, 1947,°? a reply 
which is perhaps the classic illustration of the complacency and 
- apathy to which I have referred. As regards the proposed advisory 
committee, he said that its functions were already being satis- 
factorily performed by the Council of Legal Education and the 
Council of the Law Society which were ‘ in a position’ to maintain 
liaison and co-ordination with the universities and ‘ available for 
consultation by Government Departments or official committees 
interested in legal education ** and for advising generally on such 
matters.** In the circumstances no useful purpose would be served 
by setting up an advisory committee’. As regards the proposed 
institute the recommendations had been implemented by the 


31 Cmd. 4663 of 1934. 

32 Vol. 437, H.C.Debs., cols. 189-190 (written answers). 
33 Are there any? 

34 When did they last ' advise generally '? 
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appointment in 1988 of a further committee to consider its establish- 
ment. He continued, ‘This Committee has not yet reported. It 
suspended proceedings in February, 1940, and has not yet resumed 
operations. Having regard to the urgent need for reconstructive 
activities in other directions and to the Government’s legislative 
programme the time is inappropriate for the resumption of the 
Committee’s operations or the setting up of an Institute of 
Advanced Legal Studies should such a course be recommended °. 

In other words, of the committee’s two suggestions, one was 
unnecessary and the other inexpedient ! 

Happily the project for an Institute was not to be killed 
by official discouragement and London University proceeded to 
establish it a year later. Having regard to the expressed view of 
the Government, one would have expected all ministers to remain 
severely aloof, but in fact the Institute was opened by the Lord 
Chancellor in person with expressions of the utmost cordiality. 

So much for history; a history, I suggest, of which the legal 
profession in general and the Bar in particular have no great cause 
for pridé despite the undoubted progress which has been made. I 
now propose to examine the present system a little more closely 
and to discuss whether it is satisfactory and if not how it might be 
improved. I shall do so under the following heads: — 

General organisation 

Subjects taught 

Teaching methods 

Examination methods 

Selection and status of teachers; and 
Continuing legal education. 


II. GENERAL ORGANISATION 


As we have seen, there are three independent systems of legal 
education in this country. 


Barristers’ Training. 

For call to the Bar it is necessary to join an Inn of Court after 
matriculating and to ‘keep terms’ by eating dinners normally 
during three years. During that time the student must pass the 
two parts of the Bar Examination, as preparation for which he 
can, if he wishes, attend the lectures and classes of the Council of 
Legal Education. He may also, if he wishes, spend a few months 
in a solicitor’s office (most do not) and may become a pupil and 
read in the chambers of a practising barrister (which most do, 
although not until after they are called). The only essential 
requirement therefore is the ability to pass an examination. During 
the three years he cannot earn anything from legal practice and will 
have little opportunity of earning anything outside, particularly as 
he may not engage in ‘trade’, and his expenses will be heavy. 
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Even after call he is unlikely to make enough to keep himself (let 
alone a wife and family) for at least another five years. 


Solicitors’ Traini:ig. 

Requirement; “for admission as a solicitor are much more 
stringent. Her ; too, the student must have matriculated, or 
passed the Lav sSociety’s Preliminary Examination in lieu. He 
must then be a iicled (i.e., apprenticed) to a solicitor normally for 
five years dur’ ig which he must not engage in any employment 
except with tk \consent of the Master of the Rolls, which consent 
is rarely soug’ : or given. Prior to admission to practice he must 
pass the Law Society’s Intermediate and Final Examination and, 
unless he has geviously taken a law degree, attend an approved Law 
School for af geast a year commencing within fifteen months from 
the beginnin ;of articles. He too will have to bear heavy expenses. 
These have i/dmittedly been reduced recently by the abolition of 
certain star p duties * but he will normally have to pay a premium 
to his prin’ pal possibly of as much as 500 guineas. After admis- 
sion he is à a better position than the newly called barrister, but 
unless he ' ‘as capital he will be forced to take a salaried post and is 
unlikely ‘5 earn more than about £400 per annum for a good 
many Je fs. 


Univer į ( Education. 

Fin} J, there are the universities which alone attempt to give 
a thoro gh scientific training in law. But, as already emphasised, 
a law, dgree is in no sense recognised as a professional qualifica- 
tion, £ jd, moreover, anyone can become a barrister or solicitor 
withor }jhaving read law (or anything else) at a university. The 
only : "ets of a law degree are that it exempts from the legal 
portic d 2t the Solicitors’ Intermediate and from the equivalent sub- 
jects a Part I of the Bar Examination *** and that it reduces the 
peric.: { articles from five to three years. This latter reduction, 
how ve § applies to any university degree, to one in Arts or Science 
as ‘ell As to one in Law. Similarly, the Bar regulations reduce 
the nur ber of dining nights that have to be attended in the case 
of iny ::udent who is a member of a university at the time. These 
concessi ‘ns by. the professional bodies do, however, at least make 


it clear iat they recognise the advisability of a university training. 
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CRITICISMS OF PRESENT ORGANISATION 
In th ‘light therefore of this summary and of the history of the 
last 100 tears it would, I think, be fair to say that it has come to 
be recog: ised that a thorough training for legal practice requires :— 
XN 


35 In parti ilar the £80 stamp on Articles. 
35a But in he case of some subjects only if the candidate has attained second class 
honours in the university examination. 
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First, an extended course of theoretical training designed to 
give a background of general legal principles and techniques ; 

Secondly, a period of practical apprenticeship supplemented by 
institutional training; and 

Thirdly, some examination test to ensure, in Lord Campbell’s 
words, that ‘those entrusted with defending life and property are 
decently well qualified for the duties which they may be called upon 
to discharge ’. 

But although this seems to be recognised, because some arrange- 
ments to this end have been provided and students are, at least, 
encouraged to avail themselves of them, can it be said that such 
arrangements are adequate? In my submission it cannot. Judged 
by this threefold test our present system seems to me to be 
seriously deficient in the following respects :— 


1. Barristers’ Training. 

The requirements for the Bar, theoretically the more learned of 
the two branches, do not necessitate compliance with any of the 
three tests. There is no compulsory theoretical training, practical 
apprenticeship or institutional attendance; the student is merely 
‘recommended ’ to attend the Inns of Court School of Law and to 
read in Chambers. Only students resident in London have an 
opportunity of attending the school and as the teaching is by part- 
time visiting lecturers there is little opportunity for personal -con- 
tact between them and their audience. There is, it is true, a 
compulsory examination, but although this has been tightened up 
somewhat in recent years it is still surprisingly easy, considerably 
more so, for example, than the London LL.B, or the Solicitors’ 
Final, and although it is supposed to be a more practical examina- 
tion than those of the universities it hardly makes good its pre- 
tensions except by placing slightly more emphasis on procedures 
No one, I imagine, would seriously contend that the mere fact of 
passing the Bar Final is proof that one is decently well qualified 
for the duties which a barrister may be called upon to discharge. 

These defects of the Bar requirements are generally recognised ; 
they are, for example, stressed in Professor Laski’s addendum to 
the Atkin Report and in Sir Alexander Carr-Saunders’ and Mr. 
Wright’s book on the Professions. On the other hand, Mr. Rupert 
Cross in a recent article on legal education °° has suggested that 
the criticisms are exaggerated and made by laymen rather than 
lawyers. Even if it were true that complaints were made by the 
public rather than the profession, I am not sure that this would 
be a valid argument that the criticisms were unfounded ; the defects 
of a dentist may be more apparent to his patients than to his profes- 
sional colleagues and may nevertheless be painful realities. But in fact 


36 ‘Some Controversial Points in the Teaching of Law’ (1948) 21 Universities 
Review, p. 16. 
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it is just not true. Even if we have the. temerity to dismiss the late 
_ Professor Laski and Sir Alexander Carr-Saunders; who is a barrister, 
_ as uninstructed laymen, equally trenchant attacks will be found in 
‘the works of. Dr. R. M. Jackson,?” Mr. Claud Mullins,** Mr. Heber 
Hart, x.c.,°° Professor.G. W. Keeton, and the late Dr. A. E. W. 
Hazel, x.c.** (to name but a-few). Nevertheless, I do agree with 
` Mr. Cross that it is possible to exaggerate the inadequacy of Bar 
- education; it looks worse than it generally is. In fact, most Bar 
“students take a university degrée (although often not in law) 
- while keeping terms,‘? for this they can do without adding to the 
> ‘length of their training, and also attend the Inns of Court School. 
© After call it is usual to spend a year-reading in chambers; indeed, 
“it may fairly -be said that a barrister’s training really begins after 
“he is -ealled, and is gained in chambers assisting more senior 
~ éolleagues and in such. work as solicitors. may entrust to him 
; directly. The apparent danger to the public is minimised by our 
: divided profession and by the prohibition of direct contact between 
< the barrister and the lay client whose interests-are protected by 
the solicitor. _ But the effect of the system on the career -of the 
Z. barrister himself is little short of calamitous, for it means that he is 
-- likely to spend many years after call completing his education in 
. haphazard and ill-remunerated employment in police courts, county 
. courts, undefended divorces and on judgment summonses (these 
- being all that solicitors are likely to send him). Even these scraps 
will be denied to the Chancery barrister whose initial struggle to 
= learn his job and make a name for himself is likely to be even more 
. difficult though less peripatetic. A more wasteful system can 
hardly be imagined and it.is not surprising that although many 
“are called few- are chosen to stay the course. As Carr-Saunders 
and Wright. point out,** ‘ No solicitor likes to employ a barrister 
- whose sole recommendation is that he has been called. In all ` 


237 The Machinery of Justice in England, p. 199. 

+438 In Quest of Justice, p. 338. À 

-38 The Way to Justice; Chap. 10. 

-140 58 E.Q.R. 247; 27 Can.B.R. 288. - . 

“41 47 L.Q.R. 502 at p. 506: ‘The doors of the Inns of Court are too wide open 

-. and... some are admitted with inadequate credentials’. 

, 42 According to figures kindly supplied by the Under-Treasurers. of the four Inns, ` 
of. students called in 1949, 57 per cent. held degrees of English Universities. 
Unfortunately figures are not available showing what proportion of these degrees 
were wholly or partly in law, but it is estimated that it was at least 70 per 

-= ‘cent. of the total graduates (Gray’s Inn put it as high as 90 per cent.), and - 

~ -the proportion is certainly rising. -The Law Society state that 86 per cent. of 

~ articled clerks: who passed the. Final in 1949 were graduates and that 73° per 
cent. of graduates had law degrees. The proportion of English graduates among 
- those proposing to practise.at the English Bar is probably somewhat higher 
z than’ the figure of 57 per cent. given above because thé total called to the Bar 
. Includes a large number of Dominion and Colonial students. 
-48, Op.” cit. p. 380.. The defects of a purely practical training were cogently 
`- expressed by Dicey in bis Inaugural Lecture in 1883 (Can English Law be 
` Taught at the Universities?: Macmillan &Co., 1888). 
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probability no single factor contributes so much to the concentra- 
tion of work at the Bar upon the small proportion of the qualified 
who alone have been able to exhibit their competence ’. Whether 
the recent Legal Aid and Advice Act, 1949, will result in some 
alleviation of this position it is still too early to say, but it may be 
that it will at least cause the work to be more equally spread and 
assist the newly called barrister to earn his living during the early 
years. 


2. Solicitors’ Training. 

The requirements for solicitors are certainly more ‘satisfactory. 
Here there is at least an adequate period of practical training and 
some institutional training. There can be no doubt that a newly 
admitted solicitor is likely to be infinitely better qualified than a 
newly called barrister “‘~—and this is as it should be for solicitors 
constitute the vast majority of the profession and they alone have 
direct contact with the lay public. 

But even here there are grave defects, particularly as regards 
theoretical training. The regulations make some attempt to ensure 
a background of general legal theory by requiring the articled clerk 
who has no law degree to attend at a law school for the statutory 
year commencing within fifteen months from the beginning of his 

_ articles, and to pass the Intermediate Examination which may 
perhaps be regarded as a test of such a background.* If the 
statutory year is spent at a university law school the whole year 
will, in practice, be spent on a part-time course working for that 
examination. If the year is spent at the Law Society’s school two 
full-time courses of six months each will be taken, one for the 
Intermediate but the other for the Final Examination at the end of 
articles. It is obvious that an adequate general background cannot 
be imparted in six months, nor in one year, especially when instruc- 
tion is at odd times taken off for practical work in an office. The 
minimum period needed is three years (the length of a degree 
course) and it is doubtful whether any theoretical training, however 
long, can be combined with articles without serious detriment to 
both. Hence there seems to be fairly general agreement among 
teachers at law schools that this statutory year’s attendance is of 
very doubtful value. Nor can the Solicitors’ Intermediate, though 
a perfectly sensible examination so far as it goes, be regarded as. 
an adequate test of a theoretical background. At best it roughly 
corresponds to the intermediate standards of a university degree. 


44 All the critics I have quoted are agreed on this. 

45 Solicitors Act, 1932, s. 14 (b) (ii); describes this as ‘an examination of articled 
clerks in order to “ascertain the progress made by them during articles in 
acquiring the knowledge necessary for rendering them fit and capable fo act as 
solicitors’, but the nature of the examination and the provisions for exemption 
under s. 30 and the Regulations seem to show that in fact it is now regarded 
as a test of a theoretical background. 


Hy 


APRIL 1950 ENGLISH LEGAL TRAINING 1538 


So far as practical training is concerned, the length of this is 
prescribed and is fully adequate, but the quality of it is left to 
chance since no supervision is exercised over the training given. 
Everything therefore depends on whether the student has selected 
the right sort of principal. The Law Society go to some pains 
to ensure that students are suitable recruits to the profession (all 
are. now interviewed personally) but assume that any solicitor who 
has held-a practising certificate for five years is a fit mentor to 
not more than two articled clerks at a time and make no attempt 
to supervise what goes on during articles, merely requiring that 
at the end the principal shall certify that the articled clerk has 
attended diligently. Even if the principal is conscientious and does 
all he can, -his practice is likely to specialise in certain branches 
rather than others so that the pupil will gain considerable experi- 
ence of some things and none at all of others. And not all solicitors 
are conscientious; some, I think not many, regard their articled 
clerks as cheap labour to be employed on whatever is most profitable 


` to the principal, rather than on what is most instructive. Moreover 


it by no means follows that the higher the premium paid the better 
the articles will be. On the contrary the size of the premium is 
generally in proportion to the size of the firm and it is in the large 
firm with high premiums that the articled clerk is most likely to 
be forgotten and left to his own devices and in the small one-man 
firm that he may receive the closest supervision. 

The value of the practical experience gained therefore varies 
greatly but even at its best it cannot cover everything that the 
student ought to know before he is let out into the world as a fully- 
fledged solicitor. To fill the gaps in his experience and to ensure that 
he fully understands what he has experienced further institutional 
instruction is essential. At present however no such instruction is 
compulsory; provided a student has taken a degree or completed 
the statutory year he is not bound to obtain any further law school 
training. If, as is likely, he feels in need of some instruction to 
assist him to pass the Final Examination he will probably turn 
to one of the private firms of law coaches. The universities do not 
teach for the Final to any considerable extent although those in 
the provinces attract a certain number of articled clerks to their 
degree courses which cover much of the same ground. Only if the 
articled “clerk is spending his statutory year at the Law Society’s 
school will he undergo any institutional training at this stage. 
Teaching in the practical aspects of the training is therefore almost 
entirely in the hands of this school and the law coaches, and the 
primary purpose of both is not to fill in the gaps left by experience 
but to get their students through the examination. If this in fact 
were a real test of practical proficiency that would be the same 


-~ thing but unhappily it is nothing of the sort. The candidate is 


Tequired to take six papers each of twelve questions ranging over 
Vou. 13 $ l Il 
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almost every conceivable subject. Every question has to be 
answered and the candidate has only fifteen minutes in which to 
read, understand and write an answer to each. This is certainly 
a formidable test and no one can accuse the Law Society of making 
their qualifying examination an emasculated academic test like the 
Bar Final,“ but it is certainly not a test of practical proficiency. 
In so far as this can be tested at all by written examination it can 
only be by searching problem questions aimed at assessing the 
candidates’ understanding of principles and ability to apply them 
to new facts such as are likely to arise in practice. So far as 
possible the examiners try to set such questions but no candidate 
can be expected to deal with twelve of them in three hours and 
hence the papers have to be diluted with questions which merely 
test memory, and these, of course, are the crammer’s joy. Not 
only therefore is the examination an unsatisfactory test of pro- 
ficiency—for the solicitor who relies on a parrot-like memory is @ 
menace—but it makes it impossible for the professional law school 
to function on the right lines. As Mr. Rupert Cross (a former 
lecturer at the School) says in his article,” ‘If a student is to be 
taught how to answer an adequate number of the seventy-two 
questions which he has to tackle in the space of three days... he 
must be subjected to a process of cramming however much one 
may try to sweeten the pill by an occasional reference to the socio- 
logical and economic implications of a particular legal doctrine ’. 
It is useless to argue that the school should not allow themselves 
to be swayed too much by the examinations; human nature being 
what it is a student whose whole career depends on his ability to 
answer these seventy-two questions in the immediate future is not 
going to pay much attention to anything else. It is not, of course, 
intended to suggest for one moment that lecturers at the school 
indulge in mere question-spotting; on the contrary they loyally 
attempt to cover the examination syllabus but this is so over- 
weighted that they can do little more than dictate notes and are 
quite unable to hold discussion classes or to establish real personal 
_ contacts with their students. Moreover by attempting to cover 
the whole syllabus they place themselves at a disadvantage with 
the crammers so far as examination results are concerned. Only 
in connection with the Intermediate and with the separate Honours 
examination is the school in a stronger position than the crammers. 
This Honours examination certainly cannot be mastered by cram- 
ming and I have little doubt that it is a far more satisfactory test 
of practical ability, but unfortunately it is purely optional and 
only a small fraction of candidates sit for it. Moreover the scripts 
are only marked if the candidate has done sufficiently well in the 


48 The Bar Final also suffers from the defect of requiring too many questions to be 
answered (ten), but a reasonable choice is allowed, the field is much narrower, 
and the questions less practical. 

47 91 Univs. Review, p. 16. 
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preceding Final examination. The result is that at present of 
every 100 candidates who sit for Honours only about 25 have their 
scripts marked and all of these normally succeed. We, therefore, 
have the absurd result of ploughing 75 per cent. of the candidates 
in one examination solely because of their showing in another ! 


8. Lack of Co-Ordination. 


The third. major defect is the lack of co-ordination between 
universities and the professional bodies. What part the universi- 
ties ought properly to play in professional legal education, if indeed 
they should play any part at all, is obviously arguable and I mean 
to argue it later. For the moment it is sufficient to suggest that 
out present solution cannot be right. The universities, as we have 
seen, fulfil a dual role; in part they teach law and examine in it as 
a branch of knowledge for which they grant degrees, in addition 
most of them act as law schools for the professional bodies. The 
result is that they have tended to fall between two stools and to be 
in part schools of theoretical instruction and in part vocational 
training establishments. Quite rightly they try to subordinate the 
latter role to the former so that they do not in general organise 
special lectures and classes for articled clerks and bar students but 
insist upon their attending the norma] degree courses. But this is 
only practicable if their degree syllabuses cover roughly the same 
ground as those of the professional examinations; hence these tend 
to contro] the nature and scope of the academic courses. If the 
professional bodies recognised that the university degree exempted 
from the equivalent subject in the professional examinations the 
system would at least have something to commend it, but they 
only do so to a very limited extent. A candidate who has 
judiciously selected his subjects in, for example, the London LL.B., 
can cover virtually the whole of the Bar Final, some part of the 
Solicitors’ Final and the whole of the Solicitors’ Honours but will 
not obtain exemption from any of them. The result is that a 
student who takes a university law degree spends a considerable 
amount of his time duplicating his examination tests. As Dr. 
Jackson says ** * The universities have partly followed the profes- 
sional bodies and partly reacted from them. If the universities 
say ‘‘ The professional bodies are so severely practical that to get 
a balance we must continue to be theoretical ”, the professional 
bodies say ‘‘ The universities are so woolly and wide of the mark 
that we must insist on something useful’’. Between the two the 
law student has fared none too well, particularly in the matter of 


examinations ...’, 


48 Op. cit. p. 197. 
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4. Expense. 

The fourth and last major defect, expense, will have been 
apparent from what has gone þefore and I do not think that I need 
add much to it. The major hardship on this score is, I think, the 
length of time before the lawyer can hope to earn a living wage. 
The actual out-of-pocket expenses, heavy as these are, are less 
serious, particularly in the case of the Bar and the universities since 
scholarships and prizes are now generally available in deserving 
cases. They are, however, still a serious burden in the case of 
solicitors since the Law Society is not well-endowed with Scholarship 
Funds, although the recent Stallard Bequest has enabled them to. 
help in some cases. The abolition by the present Government of 
the prohibitive stamp duties on Articles and admission certificates 
has also helped but the major hardship of premiums on articles still 
remains. In my opinion, and I am not alone in this view, the Law 
Society are at fault in not having given a lead to the profession by 
setting their face against the anachronistic *® practice of premiums. 
If the articled clerk has had no previous legal training it may be 
that during the first year he is more trouble than he is worth (unless 
as is sometimes the case, he is used to replace the fast disappearing 
office boy) but viewed over the whole period of articles there is 
little doubt that he is an asset rather than a liability. But until 
the practice is prohibited or discouraged solicitors will naturally go 
on demanding premiums and the profession will continue to be 
recruited mainly from the relatively well-to-do. The fact is, of 
course, that neither the Law Society nor the profession as a whole 
have yet made up their minds that they do not want it that way. 
They still value their exclusiveness and the rules of both branches 
seem deliberately designed to preserve it by imposing financial 
barriers in the form of premiums, pupilage fees, and especially, by 
prolonging the period of unpaid apprenticeship. Keeping terms ful- 
fils no other purpose and it is difficult to believe that five years’ 
articles are essential if the authorities are willing to reduce this to 
three years in the case of Arts or Science graduates. The small 
salaries paid to newly admitted solicitors and the inadequate earn- 
ings of newly called barristers serve the same end.*® Such practices 
are relics of the days when wealth and education went hand in hand, 
but now that education is no longer the prerogative of the rich, and 
we are all, whatever our politics, wedded to a policy of equality of 
opportunity, they seem anachronisms. The legal profession should 


49 That premiums are coming to be generally regarded as anachronisms is 
suggested by the Wages Council Act, 1945, e. 14, and the Agricultural Wages 
Act, 1948, s. 6. It also appears that premiums are becoming less common in 
other professions; for example, if chartered accountants demand a premium at 
all at least half of it is normally returned in lieu. of wages. 

£0 In contrast the best students leaving one of the better American law schools 
may expect immediately to earn about $4,000 p.a. (although the worst may fare 
even worse than in England). 
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remain exclusive but the key to admission should be ability not 
money. 


5. Pre-legal Education. 


There is one further major criticism which is sometimes put 
forward but to which I have not referred; the alleged inadequacy 
of our standard of pre-leg l education. At present the matriculation 
standard is adopted. Sume change will be inevitable when the 
new General Certificate of Education is introduced but the univer- 
sities have agreed to accept this as their general test of admission 
provided that two st \je :ts are taken at the higher level and it may 
be assumed that the professional bodies will come into line. Some 
critics, rightly stressing the importance to a lawyer of a wide 
cultural background, have suggested that this is inadequate. Thus 
in 1981 Dr. A. E. W. Hazel ** suggested that the Bar should insist 
on a higher-standard of pre-legal training and advocated a university 
degree in some subject other than law to be followed by a university 
degree in law. To my mind, however,. these suggestions are 
Utopian. Expense and length of training are already excessive and 
no scheme for reform can be regarded 4s realistic unless it does 
not increase but, if possible, diminishes these. Having regard to 
the present period of compulsory military service, if Dr. Hazel’s 
suggestions were carried out it would involve something over ten 
years between leaving school and commencing practice and there are 
few today who can afford that. I can see no prospect of teaching a 
man all the law and practice that he needs in less than five years, 
and if this is so it is impracticable to insist upon the potential 
lawyer remaining longer at school or taking an Arts or Science 
degree before commencing his legal studies. It is true that in most 
of the American law schools law is a post-graduate subject but this 
is a misleading analogy since a first degree in an American university 
is very different from ours and corresponds much more closely to 
our Higher School Certificate. In fact American critics have also 
tried to raise the standard of pre-legal education by requiring a 
longer period of study in certain other disciplines, but these experi- 
ments do not appear to have been conspicuously successful, 
doubtless for similar economic reasons.*? If, therefore, a further 
broadening of outlook is essential, this must take place as an integral 
part of the legal training and not as a preliminary to it. 


I therefore conclude that our present system is subject to four 
major defects, all of which really turn on the failure to provide proper 
co-ordination first, between the universities and the professional 


51 17 L.Q.R. 508. See also Binchy, 38 Studies, p. 251 (n. 60a, infra). 
52 Vanderbilt, A Report on Pre-Legal Education (‘Studying Law’, p. 627, 
Washington Sq. Pub. Co., N.Y., 1945), 1 J.L.E. 448, and 28 Can.B.R. 129. 
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bodies and secondly, between institutional training and prac- 

- tical apprenticeship. This is a problem which has had to be faced 
in every country with a legal profession and although it is dangerous 
to suggest to English lawyers that foreign experience has anything 
to teach us, it might at least be of interest to indicate very briefly 
the solutions adopted elsewhere. 


Comparative Survey. 


On the Continent ** the regulations generally require a university 
degree (First State Examination) followed by some sort of appren- 
ticeship in whatever branch of practice the student proposes to 
enter. This apprenticeship is normally supplemented by further 
institutional training though the extent and nature of this varies. 
It appears to have been most advanced in pre-war Austria where 
there were evening colleges staffed by outstanding practitioners.” 
At the end of the apprenticeship a final qualifying examination 
(Second State Examination) has to be passed, this being a very 
severe test and, as will be suggested later, a far more satisfactory 
test of practical proficiency than any that we have devised. 

It is perhaps of more significance that this increased reliance on 
the universities also applies to most other common law jurisdictions. 
In America 5 the regulations vary considerably from State to State 
and most of them still do not insist on law school training as the 
only means of entry. In practice, however, the vast majority of 
entrants qualify through training at university law schools. 
Although an additional Bar examination has to be taken this is 
on very similar lines to those of the universities, for a close relation- 
ship is preserved between the Bar examiners and the law schools 
through a permanent association known as the National Conference 
of Bar Examiners. In general, therefore, institutional training has 
superseded practical apprenticeship and the law schools largely 
control entry. The various provinces of Canada** seem to be 
tending in the same direction except that Ontario “7 refuses to accord 
any recognition whatsoever to university degrees. Practical appren- 
ticeship for three years is there compulsory supplemented by 
institutional training during the whole of that time at Osgoode 
Hall, the professional law school. In the States of Australia all 
law teaching is undertaken by the universities, whose degrees 


53 Many accounts are available in the English language. Perhaps the most 
complete is Schweinberg, Law Training in Continental Europe. See also 
Friedmann, ‘Some Observations of Legal Education in Australia, England 
and Germany ', Univ. of W. Aust. Annual L. R., Vol. 1, p. 93; 2 J.L.E. 21 
(Turkey), and ib. 71 (France). 

54 Something comparable was introduced in France in 1941 (see 2 J.L.B. at p. 75 
et seq.). 

55 See epacially Brown, Lawyers and the Promotion of Justice, and Rules for 
Admission to the Bar (1949, West Publishing Co.). 

56 13 Can.B.R. 317-347; 25 ib. 943; (1932) J.S.P.T.L. 82. 

57 Sec The Solicitor, March and May 1949. 
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(though not a compulsory qualification). exempt wholly or almost 
completely from the professional examinations. Practical appren- 
ticeship is also compulsory, except in the case of the separate Bar 
in New South Wales and Queensland. New Zealand * also insists 
on practical apprenticeship but the university is the only teaching 
body and its degree is in effect. also the professional qualifying 
examination. Similarly in South Africa all teaching is undertaken 
by the universities and the LL.B. is the qualifying examination for 
practice at the Bar (though solicitors have their own examinations).°* 

Greater reliance on the universities also prevails in the other parts 
of the United Kingdom. In Scotland © the professional organisa- 
tions provide no teaching and university degrees are accepted in 
lieu of the professional examinations (except that, for some reason, 
Advocates have also to write a thesis in Latin on a title of the 
Pandects and must take Forensic Medicine as part of their degree. 
course). In Northern Ireland, Bar students have to take a 
three-year course at Queen’s University, but have to pass the 
examinations of the Council of Legal Education as well. 

It will, therefore, be observed that in all these countries institu- 
tional training plays a far larger part than in England and that, 
except in Ontario, this is mainly given by the universities. The 
explanation of the English divergence is of course that the Inns of 
Court originally played the role supported elsewhere’ by the univer- 
sities. Except in Ontario the English practice has not been followed 
in other common law countries and even in Ontario institutional 
training is compulsory for three years. Only: in parts of the Con- 
tinent is a clear distinction drawn between theoretical and practical 
instruction; .elsewhere the universities (or; as in Ontario, the pro- 
fessional school) have to undertake both. Except in America 
practical apprenticeship of some sort is generally essential but not 
for so long a period as in the case of an English solicitor. 


À 


Suggested Re-Organisation. 


I now turn to my suggested re-organisation designed to eradicate 
the present defects as I see them. I will first outline it as a whole 
and then attempt to fill in the details and to give-my supporting 
arguments :— 

* 1. Every barrister or solicitor should first be required to take 
a university degree in law. 

2. Thereafter there should be-a practical apprenticeship of two 
years.. A solicitor should spend the whole two years in a solicitor’s 
office; a barrister should spend the first year in a solicitor’s office 
and the second in a barrister’s chambers. 


58 See 1 J.L.E. p. 568. . 
59 (1984) J.S.P.T.L. 32. 
60 See A. D. Gibb in 55 Jur.Rev. p. 152. 
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8. During the last six months of apprenticeship attendance 
should be compulsory at evening classes at a professional law school. 

4. Finally the entrant should be required to pass a professional 
qualifying examination. 


1. University degree course. 


As regards the first step, I have already suggested that a 
general background of theory is an essential preliminary to a 
thorough legal training. That this is so seems to be implied by the 
regulations and examination requirements of both professional 
bodies, but except for the solicitors’ statutory year they leave the 
student to decide whether and how he shall acquire it. It is 
generally agreed that he will only acquire it properly by taking a 
university law degree and both professional organisations, particu- 
larly the Law Society, seem to be feeling their way towards making 
this compulsory. The suggestion that they should do so has, how- 
ever, aroused considerable opposition from the academic side. 
Those who oppose argue that the roles of the universities and pro- 
fessional bodies are different and that the universities should not 
take part in vocational training but teach law both to potential 
lawyers and others as a branch of knowledge like any other social 
sciences. There are many answers to this. In the first place, 
whether we like it or not, we are already playing a part in profes- 
sional education and I do not imagine that it would be seriously 
suggested in England at the present day that all the links between 
the universities and the profession should be severed and that, as in 
Ontario, the professional organisations should provide all their own 
training and disregard completely the universities” degrees. Such 
a solution would be to reverse the history of the last 100 years, 
would hardly suit either branch and would be calamitous to the 
student. Secondly, the mere fact that a particular branch of know- 
ledge is of especial interest to one profession is no reason why it 
should not be taught at a university °°* or why the profession, if it 
thinks fit, should not insist on its recruits studying it at a univer- 
sity. All that is essential is that the profession should not seek to 
dictate to the university the method and scope of its teaching. 
The question, therefore, is whether the study of Jaw by means 


oa In all the recent discussions on the role of a university no one has suggested 
that the teaching of law should be completely excluded. Prof. Binchy, of Dublin, 
has approached closest to this conclusion and in @ racy attack on university law 
schools concludes that only Roman Law, Jurisprudence and Constitutional Law 
are suitable for university instruction (xxxviii Studies (Dublin, 1949), p. 251). 
In his view the principal study of potential lawyers should be Classics or 
Philosophy. I wholeheartedly agree with his view that the university law 
schools have become too vocational but feel that he goes much too far in the 
opposite direction. I leave an Oxonian to reply to his strictures on their ‘ opera 
bouffe of the Honours School of Jurisprudence’. Mr. Justice Gavan Duffy, 
in his comments on Prof. Binchy's article (ibid. p. 268) suggests a scheme of 
re-organised professional education very similar to that contended for here. 
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appropriate to a university is the best basis for subsequent 
professional training, 

This question can only be answered if we first make up our 
minds how law should be taught at a university. This again is a 
large and controversial topic but I am content respectfully to adopt 
the description of the universities’ role recently suggested by Lord 
Justice Denning, in an address to the last meeting of the Society of 
Public Teachers of Law.*°> He said, in effect, that the task of the 
university was threefold ; first to show how legal rules had developed, 
the reasons underlying them and the connection between legal and 
social history ; secondly, to extract the principles underlying existing 
legal rules, and thirdly, to point the right road for future develop- 
ment. Whether in fact the universities at present succeed in ful- 
filling the high purpose pointed out to them by this eminent 
practitioner is a matter which will be discussed later, but at any rate 
I think that most academic lawyers would accept it as an admirable 
description of the role which they ought to play. One of the most 
distinguished of them, Professor E. C. S. Wade, was expressing the 
same idea when he said, in his inaugural lecture,*! that law should 
be taught in the universities ‘ not as an exercise in professional tech- 
nique but in relation to its place in the world in which we live’. 
In my submission it is precisely this type of teaching that is needed 
as a preliminary to professional study. As Professor Sidney Post 
Simpson has said when considering this very problem °? : ‘ compe- 
tence in the practical pursuits of the law is promoted far more by 
an understanding of the law’s underlying purposes and theories than 
by acquaintance with tricks of the trade’. And whether or not 
the universities succeed in teaching law in this way they certainly 
come nearer to it than the professional bodies could hope to do. 
If the latter seriously attempted to fulfil this task, theory would 


inevitably suc. .. “~oractice and understanding of principles and 
purposes to tricks of . => If anyone doubts this, I suggest 
that he studies the recei as} ~  -74..Aall®3 which led to 


the resignation of Dean Wiight and tkeee i i ucagues, or that 
he considers the experience of the Australian universities which have 
had to withstand constant pressure from the practitioners to be more 
vocational and less academic. As I see it such pressure is inevi- 
table unless there is a clear separation between preliminary 


Sob (1949) 1 J.S.P.T.L. (N.s.) 258. 

61 9 Cam.L.J. (1947), p. 286. 

62 49 Harv.L.R. 1068. See also Wright, 28 Can.B.R. 140. 

63 The progress of this intriguing disagreement can be followed in the pages of 
the Can.B.R. It has also spilled over into the English legal periodicals; see 
The Solicitor for March and Mav, 1949. 

64 That they have been able to withstand it as well as they have seems to be 
due, as in U.S.A., to the relatively high status of university teachers. Even so 
the university courses both there and in America seem in many respects to be 
excessively ‘vocational’ by our standards. That this danger is fully realised 
in Australia, as well as in America, is shown by Prof. Shatwell’s recent article 
‘Some Problems of Post-War Education ' in 22 Aust.L.J. p. 17. 
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theoretical training, which should be left to the universities, and 
subsequent practical training and qualifications for entry, both of 
which should be controlled by practitioners.®* Provided this dis- 
tinction is made and recognised by both sides there is no reason why 
there should be any undue pressure by one on the other. 

The argument which is here put forward is very similar to that 
recently adopted by a special committee which has recently con- 
sidered the analogous topic of education for commerce. In their 
report °° they draw a distinction between vocational education (the 
study of the underlying principles and background) and vocational 
training (training in the skills and techniques for the purpose of 
making competent practitioners).°’ While fully alive to the force of 
the warning by Professors Sir Arnold Plant and J. G. Smith * that 
this distinction must not be pressed too far it seems to me to be a 
valid one applicable equally to legal education and training. The 
committee also concluded that vocational education should precede 
practical experience ** and was a proper subject for university 
instruction,” whereas vocational training should be after entry into 
employment ® and should not be undertaken by the universities.” 
These conclusions are precisely those contended for here. 

Further objections to making a university degree compulsory 
have, however, recently been put forward by Mr. Rupert Cross in 
the article from which I have already quoted extensively. He 
suggests first that it would involve introducing complete uniformity 
in university syllabuses since otherwise the professional bodies 
would not know where their instruction and examinations should 
start. This difficulty is of course avoided in Continental systems 
where both university and professional syllabuses are controlled by 
the State. But I think that this objection is in fact based upon a 
misunderstanding. It is not suggested (at any rate by me) that the 
whole field of law should be partitioned between the universities 
and the professional bodies and fenced off in self-contained parcels. 
On the contrary the professional bodies could, if they wished, teach 


65 For a different view, see ‘Culture and Anarchy in Legal Education’ by Prof. 
J. D. I. Hughes (1982) J.S.P.T.L. p. 1, who pleads for ‘a true vocational 

- idealism in legal training which might command the loyalty of both faculties 
and professions’. For reasons stated, I regard this ‘ idealism ' as unattainable 
and far from ideal. 

66 H.M.S.O. 1949. 

67 At p. 20. 

68 At p. 71. 

e7 At p. 2l. The Report of a German Commission on University Reform in 
Germany (H.M.S.O. 1949) takes a different view on this point; see p. 9 
(‘ Students should receive practical experience in their future profession either 
before or during study. Practical experience alone can give the student a full 
understanding of his theoretical material. This is true especially of all pro- 
fessions which have to do: with human beings, such as the . -. law’). As 
pointed out above, Continental practice in general has not drawn a distinction 
between professional training and academic study for the law. 

70 At p. 4l. The same point has been made by most of the speakers in the B.B.C. 
series on ‘The Idea of a University’ (The Listener, March 9, 1950, and 
subsequent numbers). 
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and examine in every branch of the law. But they would do so 
in a different way; they would train and test practical aptitude 
and assume a general theoretical background. However, it should 
be possible for them to narrow the scope of the professional syllabuses 
by assuming an adequate knowledge of certain branches of the law. 
There is already a substantial degree of uniformity among the 
various universities and, even if this were not increased, at the very 
least a knowledge of Constitutional Law, Criminal Law, Contract 
and Tort could be assumed. The professional bodies would of 
course have to decide on what they would recognise as a ‘law 
degree’ and the Cambridge tripos system, under which the student 
may read law for one part only of his degree course, might cause 
complications. This, however, is only a matter of definition. The 
point which must be made is that the introduction of a law degree 
as part of the professional qualification does not necessarily involve 
uniformity although ideally this should be attainable if all univer- 
sities have the same aims. 

This brings me to Mr. Cross’ second objection, namely, that 
it would discourage potential lawyers from reading subjects other 
than law at the university. I admit this, but am prepared to 
accept it. I consider that to an intending lawyer a law degree 
(particularly if its scope were widened as suggested below) is so much 
more valuable than any other that if it is a question of choosing 
` one or the other he should choose law. To an ever increasing extent 
this is the choice that is being made voluntarily. 

Finally, Mr. Cross considers it alarming to refuse to admit a 
man to practise as a solicitor merely because he is unable to master 
essentially academic subjects like Roman law and jurisprudence, and 
he instances the ‘ ten-year man’ who has been an unadmitted clerk. 
I am afraid that I am not at all alarmed. It is precisely the ten- 
year man who most needs the cultural benefits of academic subjects 
and if he is not capable of mastering them then he should remain 
an unadmitted clerk. If he cannot afford the time to take a day 
course then by all means let him take it in the evening but 
surely one should not oppose the compulsory degree merely because 
some people may find it difficult? The object of the reform is not 
to make entry intellectually easier—quite the contrary. 

Happily I do not think that there is very much difference 
between Mr. Cross and myself. He admits that the present system 
is thoroughly unsatisfactory, that a lawyer who has taken a law 
degree is likely to be a better lawyer, that the function of the univer- 
sity is to produce ‘ graduates with legal minds and a sociological 
outlook’ rather than with a knowledge of every detail of the law, 
and that instruction and examination in the latter is the task of 
professional legal training. It is only on the question of a com- 
pulsory degree that we differ and I hope that even there he is not 
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beyond conversion for he admits that he is unable to suggest any 
satisfactory alternative. 

It may be further objected that a compulsory degree course 
would necessarily add to the entrant’s expenses and therefore defeat 
one of my own objects. In fact, however, the great majority of 
university students are now in receipt of scholarships and grants 
and the time seems to be fast approaching when no one need be 
debarred by the expense from the benefit of a university career.” 
In the meantime it may be necessary to allow degrees to be taken 
externally but this should certainly only be a short-term solution.” 
Evening courses, on the other hand, will probably always be 
necessary to meet the needs of the ‘ ten-year man’ and the like.’ 


2. Apprenticeship. 

The second suggested step is compulsory practical apprentice- 
ship for two years. 

Two main points arise here. Is any compulsory apprenticeship 
necessary, and if so, how long should it be? In America the 
tendency has been away from apprenticeship leaving pre-admission 
training entirely in the hands of the law schools, and the effect has 
been to force them to cover far more subjects than we in England 
would regard as practicable or desirable. Even so not all American 
opinion is satisfied with tbis isolation from practice and various 
attempts have been made to infiltrate clinical experience into law 
school training, while some, like Judge Jerome Frank,” want to 
go further and to turn the law school into a sort of sublimated 
law office. 

Be that as it may, we in England are still wedded to apprentice- 
ship and I think rightly. At present, however, it is not compulsory 
in the case of the Bar though almost universally adopted by all 
who intend to become practitioners. The only argument against 
making it compulsory is that it would prevent call to the Bar by 
those who wish to study law as part of the education of a gentleman 
but with no intention of practising. This argument is, of course, a 
relic of the days when the Inns were the legal university, but this 
they have long since ceased to be and have repulsed the constant 
invitations to become so again. They are now purely professional 


71 Cf. the Report of the Working Party on University Awards (1948, H.M.8.0.). 

72 As the Report of the Committee on Education for Commerce says (at p. 41): 
‘ The greatest benefit can be obtained from a university degree course only when 
the university exercises complete control of the teaching, and, though residence 
at a university may be the ideal, full-time attendance for instruction under its 
ægis should be the minimum requirement ’. 

72a Having regard to the figures quoted supra n. 42, it is believed that a compul- 
sory degree would not impose an insupportable load on the universities. 
The majority of barristers already take a law degree, and the vast majority of 
those solicitors who do not, already attend a university for the statutory year. 
In normal conditions, therefore, the universities should not bave to cope with. 
reater numbers than they have handled in the immediate post-war years. 

73 §6°Y.L.J. 1303. 
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“, bodies and call to the Bar is a purely professional qualification. It 
i {s utte iy ridiculous that this qualification should be obtainable by 

~ ,book-y ork alone merely to make things easy for those who do not 

ish t ) practise the profession. At present if a university student 

_ jof any faculty asks me what is the simplest way of adding a high- 
` ‘sound \g professional qualification to his academic one, I reply, 

‘If y i have a little Latin read for the Bar. In three years you 
will b able to describe yourself as ‘‘ Barrister-at-Law ” and although 

z {you ` dll know precious little law and will be quite unfitted to 
._pract Æ it, it should assist you to obtain a good job in industry or 

comn rce’, I cannot think that the Bar would wish to have their 

': quali ‘ation prostituted: in this way, but they have only themselves 
{to bl me. It seems to me to be crystal clear that the proper place 

“| for n m-professional legal study is a university. 

t Tf then apprenticeship should be compulsory, how long should 
lit be ' Opinions will differ but my experience convinces me that 
‘two } sars is just sufficient provided that it is full-time and that it is 
;prece led by three years training’ in law at a university. An addi- 

‘\tiona year would probably be ideal but would involve an increase 
‘in th | total period of training which, for reasons already stated, 
\ appe: *s to be impracticable under present conditions. I hope that 
‘prem ims and pupilage fees would be abolished and indeed that the 
a or’s articled clerk would be paid a small salary; already it is 
pecor ing increasingly the practice to accept law graduates without 
ia pre: ium in recognition of the fact that their services are of value. 
; It is s gested that potential barristers should be compelled to spend 
tone c! their two years in a solicitor’s office. Whether the Bar 
Counc | and the Inns could be reconciled to this I do net know but I 
am st e that they would be well advised to accept it. The isola- 
tion o: barristers’ chambers from the harsh daily realities of practice 
‘in a s licitor’s office is an undoubted handicap and barristers who 
have : ent a few months with a solicitor testify to its subsequent 
value. 

Sux :rvision over the apprenticeship should be exercised by the 
profess onal bodies. The Law Society, instead of merely inter- 
viewin, the would-be apprentice, should also interview the principal 

. and qu:stion him about the course of training which he proposes to 
give. [hey should also require quarterly reports on the students 
progres‘, The Bar Council, which is at last establishing an 
adequa . secretariat, should exercise similar supervision over 
pupilag :. The ultimate ideal would probably be to have London 
and pr vincial boards of inspectors of both branches who would 
exercist close supervision over articled service and pupilage. 


8. Professional Law School. 
The third step is attendance at a professional law school. 
The need for institutional training during apprenticeship has 


ve 
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already been argued and it has been stressed that the method of 
teaching should be entirely different from that previously given at 
the universities. At present both professional bodies have law 
schools in London where instruction is given for their examinations. 
The lecturers of the Inns of Court School are partly practitioners 
and partly university teachers but, owing to the nature of the Bar 
examinations, the whole of the teaching is largely academic in 
character. The Law Society’s School has recently been remodelled 
and is now a rather more elaborate organisation where full-time 
courses of six months’ duration are given for the Intermediate and 
Final Examinations by full-time teachers mainly of the university 
type who may or may not have had practical experience in the past 
but who are no longer in practice. Neither school is of the type 
which I should like to see; namely an evening school (such as 
existed in pre-war Austria) where instruction takes place during 
the apprenticeship and is related to it and. js given by experienced 
practitioners. 

No doubt it would be possible to provide this after a fashion if 
each. branch retained its separate school, but it can only be done 
properly if at long last they combine their resources to establish 





one united law school.” I have gone to some pains to show that . 


there is nothing either original or revolutionary in this suggestion ; 
all I am advocating is a return to the scheme sought for so long by 
Lords Westbury, Selborne and Finlay. In recent years there have 
been signs of a rapprochement between the Bar Council and the 
Law Society, and a Standing Joint Committee of the two has been 
established and has worked harmoniously. Is it too much to hope 
that after over a century of struggle the Bar will at last drop. their 
intransigent attitude und will agree to a united front to tackle the 
problem of legal education? No doubt some of the same old 
arguments will be raised against it and in particular the bogy of 
fusion. But these arguments were exploded by Lord Selborne 


sixty years ago and time has merely strengthened his case. Today 


barristers and solicitors come from the same families, go to the 
same schools and universities and move in the same circles. How 
can it be suggested that the demand for fusion will be reinforced 
merely because they also spend a few months together at a profes- 
sional law school? On the other hand, nothing is more likely to 
strengthen this demand than continued opposition to desirable 
reforms on the ground that these are incompatible with the preserva- 
tion of the present division. 


It may be suggested that one school in London would not suffice’ 


and that further schools would also be necessary in the provinces. 
At present, however, the Bar make do with one school only, and 
the same is essentially true of solicitors since little instruction for 


74 As emphasised bélow, this does not imply that the curriculum for both branches 
should be the same. 
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the Final Examination is given by, ne provincial universities, 
and most articled clerks come to the œ pital for the last few months 
of articles either to work in the officcs of their principals’ London 
_ agents or to attend the Law Society’s School or a crammer. Hence 
the position of the provincial student would be no worse if only a 
London school was established. Nevertheless, there seems to be 
little doubt that the provincial Bar student and articled clerk is ill- 
served at the moment and that there is no real justification for 
forcing them to incur the additional expense of a prolonged visit to 
the metropolis. In time, therefore, teaching should be decentra- 
lised by establishing provincial schools under the auspices of the 
local law society and Bar. It is, however, important that they 
should not be organised by the local university as this would be to 
confuse the essential distinction between practical and academic 
instruction. These schools should also house adequate law libraries 
which at present the provincial lawyer and student so conspicuously 
lack. 

The next question is how and where premises could be found to 
house the main professional school in London. Well, both profes- 
sional bodies have premises at the moment and there is no reason 
why these should not be retained and used—the school would be no 
more outspread than the Faculty of Laws of London University. 
But if, as a long-term plan, they could be combined under one roof, 
preferably in Lincoln’s Inn, this would undoubtedly make for easier 
administration and financial economies. 

The final problem is the provision of the necessary finance. 
Initially there is no reason why the united school should be more 
expensive than the sum of the present separate schools. If, how- 
ever, capital expenditure is required for expansion, the New and 
Clifford’s Inn Funds are still worth over £120,000 and Finlay’s 
original scheme provided for their application to just such a pur- 
pose. Irrespective of the proposals which I have put forward I 
cannot forbear from protesting against what I regard as the grossly 
inequitable division of the income of the funds between the Inns 
and the Law Society under the provisiona] scheme. This money 
was saved for legal education solely because of the public-spirited 
action of the Law Society. The Society have to see to the educa- 
tion of a vastly greater number of students and have made deter- 
mined efforts to do so, establishing an elaborate organisation of 
their own in London and helping to maintain thirteen schools in 
the provin-es. The Inns, on the other hand, have consistently 
opposed every advance in legal education and have merely estab- 
lished one school for part-time optional instruction. They are 
reputed to be immensely rich (how rich nobody knows since no 
one has seen their accounts since 1854) and part at least of their 
funds are held on charitable trusts for legal education. The Law 
Society are poor—so poor that they have recently had to increase 
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the annual subscription to make ends meet. Yet the income of the 
funds which the Law Society rescued is shared equally with the Bar. 
In these circumstances I submit that the maxim ‘ Equity is 
equality’ has no application and that another equitable maxim 
might be more appropriate. So far as I know, the Law Society 
have never protested against this division; no doubt they refrained 
from doing so at the time in the hope that the Bar, if handled 
tactfully, might come round to accepting Finlay’s original pro- 
posals. But once it was apparent that this hope was vain I think 
that they should have protested vehemently and gone on protest- 
ing. In any case the present allocation was never meant to be 
other than provisional and temporary, and after half-a-century it 
is high time that a permanent and more just scheme was prepared. 
As suggested, the ideal purpose would be that originally envisaged, 
a professional law school for both branches, & project which I am 
sure that the Law Society would still support. If the Bar would 
not, then in my submission the New and Clifford’s Inn Funds 
should be allocated solely to the Law Society or shared by them 
with the law schools of the universities, to the exclusion of the Inns 
of Court. 


4. Qualifying Examination. 

The final step is a qualifying examination, the nature of 
which I shall consider in greater detail later. All that needs to be 
_ stressed here is that this examination should be controlled by the 
professional bodies preferably acting through the professional law 
school. I certainly would not suggest that we should adopt the 
practice of Australia, New Zealand, S. Africa and Scotland of 
allowing a university degree to be a qualification for admission to 
practice.” If it were the universities would inevitably and quite 
properly be subjected to pressure from practitioners to make their 
courses more vocational. 

It is to be hoped, however, that the two branches would agrce to 
a common examination, the running of which would be delegated 
to their united law school. The present rule under the Solicitors 
Acts,’® that examiners must not be teachers at the law school, does 
not seem to be supported in any quarter and was the subject of one 
of the few criticisms made by the Atkin Committee. The fact that 
the examination should be common to both branches does not of 
course mean that each should take exactly the same papers, or 
attend exactly the same classes at the law school. As I see it the 
majority of the subjects would be taken by both, but some would 
be peculiar to the Bar and others peculiar to solicitors. This 
however is a matter considered more fully under the next heading. 
75 A similar system prevails in some of the States of U.S.A., but' this ‘ diploma 

privilege ' is strenuously opposed by the American Bar Association and is on 


the wane. 
76 Solicitors Act, 1932, s. 26 (8). 
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III. SUBJECTS TO BE TAUGET 


The Functions of a Lawyer. 


So much for the general organisation of pre-admission training. 
I now turn to the second question: what subjects should be included 
in the curricula of the universities and the professional law school ? 
This question can only be satisfactorily answered if we first make up 
our minds what a lawyer does and what knowledge and skills he 
needs in order to do them. In America it has been recognised that 
at the present day lawyers do many things besides engaging in 
private practice in a law office. In England on the other hand our 
syllabuses still seem to be largely based on the assumption that 
the lawyers we train will devote their lives exclusively to private 
practice as barristers or solicitors and that all they need is a know- 
ledge of legal rules and skill in applying them to the facts of new 
cases. We concede, perhaps, the need for skill in the interpretation 
of statutes and documents and attempt, somewhat half-heartedly, to 
teach that. We also admit that skill in drafting and advocacy will 
be required but we avoid the necessity of trying to teach it, by 
arguing that it can only be acquired by practice and not by precept. 

Our basic assumption is quite obviously false. Only a fraction 
of the lawyers that we train will go into private practice; the rest 
(an increasing proportion) will become central or local government 
servants, advisers to public corporations and companies, business 
executives, politicians, teachers, magistrates or magistrates’ clerks. 
Clearly these need something very different from a narrow training 
in legal technique and there is fairly general recognition, in theory, 
that the universities should attempt something wider and in parti- 
cular that they should emphasise the sociological purposes of law 
and relate it to the other social sciences. This fact is recognised 
in the statements of the objects of university legal education by 
Lord Justice Denning and Professor Wade which I have already 
quoted; and such quotations could be multiplied—the same view, 
has, for example, been expressed by Lord Sankey” and Lord 


77 ' The Courts are becoming more and more concerned with great social experi- 
ments. Law joins hands as never before with problems in economics, problems 
in political science, problems in the technique of administration. It is important 
that the curricula of our law schools should send out lawyers trained to appreciate 
the meaning of these relationships. They must shape the mind to a critical 
understanding of the foundations of jurisprudence. Unless the training we 
give supplies these perspectives there is grave danger that the lawyer will not 
prove adequate to .he big problems he has to help in solving. We are now on 
the threshold -of an epoch of profound legal transformation. Our educational 
methods have to breed a race of lawyers able to utilise the spirit of law reform 
for the highest uses. They have to teach the importance at once of stability 
and change. To do so they must know not only how to grasp the philosophic 
foundations of those decisions. We must also turn out lawyers with a courage 
to criticise what is accepted, to construct what is necessary for new situations, 
new developments, and new duties both at home and abroad.’ Quoted in (1983) 
J.S.P.T.L. at p. 238. See also Lord Atkin in (1982) J.S.P.T.L. at p. 32 et seq., 
and Dean Wright in 28 Can.B.R. 140 et seq. 
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Wright.” It is also to some extent translated into practice in the 
increasing emphasis on public rather than private law, and in 
the changing scope of courses on Jurisprudence. Individual teachers 
have also attempted to introduce general sociological conceptions 
into their teaching; this has been done at London University by 
my distinguished predecessor Lord Chorley, by Professor Robson and 
by Dr. Kahn-Freund in their teaching of commercial, administra- 
tive and industrial law. But, except perhaps at Queen’s University, 
Belfast, there seems to be nowhere on this side of the Atlantic where 
this approach permeates the whole of the training. Nor must it be 
assumed that even lip-service would be universally paid to the need 
for such an approach; there are still many who agree with the 
late Lord Justice Scrutton that the less sociological knowledge we 
introduce into these matters the better. A distinguished member of 
this university recently dismissed all such notions as ‘ sociological 
nonsense ’ and much the same opinion was apparently held by the 
late Dr. Stallybrass.”° 

The professional bodies afford even less recognition of this need. 
They accept constitutional law as essential and the Law Society give 
candidates an -option of taking magisterial or local government law . 
instead of divorce and conflict of laws. But, apart from this, the 
curriculum of the Council of Legal Education might not unfairly be 
described as private law with the difficult bits left out and a little 
court procedure put in, and that of the Law Society as the technical 
details of as much private law as possible. No doubt it is true that 
the primary concern of both these bodies is to train lawyers for 
private practice but even these now need a much wider training 
than in narrow private law techniques. In the present-day planned 
and regulated community no lawyer can hope to advise his client 
adequately if his knowledge is restricted to the old private law 
subjects.*° Moreover, it is no longer true, if it ever was, that all 
a lawyer has to do is to advise his client on what his legal position 
is and to translate into legal phraseology policy decisions already 
reached by the client. He is also expected to advise on what the 


78 ‘Taw in its own way covers the whole range of human activity; there is no 
side of life which it does not touch. And the student of law must know the 
course of national history under which it developed; he must appreciate the 
affinity of his ideas with the social, moral, and economic ideas alongside of 
which it developed’: 54 L.Q.R. 185 at p. 199. Bee also the Report on Uni- 
versity Reform in Germany, at p. 5: ' The universities would be more alive to 
their Tack of co-ordination with contemporary society if professors and students 
were in closer touch with practical life and if they had studied the nature of 
social life as part of their university discipline ’. 

79 (1948) 1 J.S.P.T.L.(n.s.) 157 at p. 164. 

80 Cf, Jackson, op. cit.: ‘A narrow training in nothing but the technique of legal 
work is unlikely to produce the right type of men... . ‘Lawyers must see their 
work in its social setting; they must learn to test their rules and practice by 
examining the functions that they are fulfilling ’ (p. 195). It has been suggested 
to me that a common law barrister can manage well enough on the present 
narrow training, but this certainly does not apply to the Chancery Bar nor to 
those who practise in commercial cases or in town planning. 
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policy should be. This is fairly obvious in the case of the company 
and commercial lawyer but applies also to the family solicitor 
advising his client on how he should dispose of his property by 
settlement or will. It is because he is rarely qualified to give such 
policy advice that the lawyer is losing more and more work to the 
accountant and banker. 

In other words the barrister and solicitor has, in the broadest 
sense, to make law as well as to advise on what it is at present; 
to be a legislator as well as an adjudicator.*! This law-making 
function becomes more direct and obvious when the lawyer is 
elevated to the Bench. Surely the Council of Legal Education 
should recognise that this is the normal ambition of barristers and 
that most of them have a reasonable prospect of attaining it in a 
higher or lower sphere? Yet at present they do nothing to train 
barristers to fulfil this function. 

I submit therefore that every lawyer, whether he devotes himself 
to private practice or the public service, has to make policy decisions 
demanding a knowledge of economics, political science and sociology, 
and that somehow an, attempt should be made to teach him some- 
thing about them. An equally strong case can be made out for a 
knowledge of psychology.*** The solicitor, barrister and judge all 
have to work on the basis of facts deduced from human testimony. 
Would it not assist them in weighing the value of this testimony 
if they knew something of the factors on which the human mind 
operates? Can the advocate’s art be fully effective unless he can 
sense the psychological reactions of witness, judge and jury? The 
judge or magistrate in a criminal case has to pass a sentence 
best adapted to deter others and to reform the culprit. Can he 
adequately do this if he does not know how the criminal’s mind 
works? 


American Experiments. 


The desirability of including such non-legal material in the legal 
curriculum has been more widely recognised in America than here, 
and this is natural because, as Professor Goodhart has recently 
reminded us,** in the States most legal problems arè also political 
ones so that the lawyer’s policy-making function is more obvious. 
The most vocally extreme advocates of this view are the Yale Law 
School, who have declared their intention of moving ‘from legal 
realism to policy science in the world community ’ ** and who ‘ take 
it as self-evident . . . that the study of law will be most fruitful 
and critical when the skills and perspectives of history, economics, 
statistics, psychology, political science, sociology, and psychiatry 


81 The phraseology is that of Prof. Fuller of Harvard (1 J.L.E. p. 187). 

81a There is also, of course, a close relation between law (especially family law) and 
anthropology : cf. Mead, Male & Female (London, 1949). 

82 At the 1949 mecting of the 8.P.T.L. (1949) J.S.P.T.L.(n.s.) 256. 

83 56 Y.L.J. 1845. See also 52 Y.L.J. 203. 
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are fully and effectively used in the work of the law schools ’.*4 
This is an ambitious programme to cover in three or four years and 
attempts to live up to it do not as yet appear to be altogether 
successful. These attempts have been mainly on three lines ® : (1) by 
requiring pre-legal studies in the other social sciences °°; (2) by incor- 
porating non-legal courses with non-legal teachers (this has been tried 
chiefly at Yale itself—which has drawn on the Harvard School of 
Business Administration—and at Chicago and Columbia) ; and (8) by 
having joint courses with other faculties. The Harvard School, per- 
haps more realistically, consider that Yale are in danger of losing 
sight of the fact that a law school’s primary role is to teach law and 
they consider that ‘the problem should be solved not by importing 
into the law faculties extra-legal talent but by selecting economics- 
conscious and economics-experienced members for inclusion in the 
faculty’s professional personnel ’.*” Nevertheless they are at one 
with Yale, Chicago, Columbia, New York and the rest in recognising 
the need. ‘For about twenty years now’, says their Professor 
Fuller, ‘ American professors of law have been agreeing with one 
another that we ought to do something about the integration of 
law with the other social sciences.’ *®* We in England could not 
say as much. At the most we might perhaps claim that for the 
last two or three years we have been disagreeing with each other on 
whether we ought to do something about it. , 


English possibilities. 

For reasons which I have sought to explain, I think we ought 
to try to do something. But if it is to be, done at all it must be 
mainly during the university part of the training, and without 
lengthening the total period of training. This precludes compul- 
sory pre-legal training in the social sciences and special non-legal 
courses which would necessarily increase the length of the degree 
course.** In America there was in fact a move to substitute a 
general four-year, for a three-year course,” and this was introduced 
for example, at Chicago,°° but, doubtless for similar reasons to 
those applying in England, this does not seem to have caught on. 
One thing we can do is to follow Harvard and to plan our univer- 
sity syllabuses and select our teachers in the light of the need to 


4 Assen. of Am.L.S. Handbook, 1946, p. 61. 

For further details, see especially Brown, ‘Lawyers, Law Schools and the 

Public Service ', 43 Col.L.R. 423; 30 Iowa L.R. 326; 54 Harv.L.R. 775, and 

J.L.E. passim. 

86 See Vanderbilt, ‘A Report on Pre-Legal Education’, 1 J.L.H. 448. 

87 Leach, 1 J.L.E. p. 36. : 

88 Ibid. Cf. 1948. Ann. Survey of Am. Law, p. 951: ‘The chorus of opinion 
favouring a greater integration with major social problems . . . is well-nigh 
unanimous ’. 

88a If only for this reason I regard Prof. Binchy’s solution as impracticable 
(supra, n. 60a). 

89 9 Am.U.Sch.Rev. 566; 17 N.Car.U.R. 242. 

30 Katz, ‘A Four-Year Programme for Legal Education’, 4 Chi.L.R. 527. 
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integrate non-legal material in the legal curriculum. Even this is 
difficult enough, as the Americans have found, since it is exceptional 
for lawyers to have the necessary knowledge of other disciplines ; 
most of us find it a full-time job to learn and keep up to date in a 
few branches of law without attempting to master all or some of 
the other subjects suggested by Yale. Nevertheless lawyers, even 
law teachers, are not completely devoid of outside knowledge and 
experience, and it is believed that they should know enough about 
sociology and economies to be able to give some indication of the 
social and economic reasons and consequences of the rules which 
they expound. The sub‘ 2t known as Jurisprudence is increasingly 
coming to be recognis «u, at any rate partly, as, in Mr. Cross’ 
words,*! ‘the consideration of law in the terms of another social 
science such as logic, philosophy or sociology ’. But the extent to 
which this approach can be fruitful is limited; any lawyer who 
attempted to deal with many of the economic aspects of com- 
mercial law would be rightly suspect in the eyes of professional 
economists. 


Joint Seminars. 


A more fruitful line of approach seems to lie in increased col- 
laboration with other faculties, for which Professor Wade pleaded 
in his inaugural lecture.*? In this respect the London School of 
Economies and Political Science is in an exceptionally strong 
position, certainly in a stronger position than the American law 
schools with their relative isolation from other faculties.”? This is 
one of the great advantages of ensuring that the theoretical part of 
legal training’ is undertaken by the universities and not in a purely 
professional school. I doubt, however, whether we have yet done 
as much as we could to take advantage of these opportunities. 
Lord Chorley, Professor Robson and Dr. Kahn-Freund have blazed 
a trail but I should like to see it widened and, for example, joint 
seminars held with the economists to discuss such topics as taxation, 
monopolies and restraint of trade, freedom of company incorpora- 
tion, and the legal rules regarding the payment of company 
dividends. 


Critical Approach. 


The inevitable and desirable result of widening the scope of 
teaching in the manner suggested would be to make the students, 


$1 21 Univs. Review, p. 16. 

92 9 Cam. L.J.’286. 

93 It was possibly this that Prof. Simpson had in mind when he said: ‘ We are 
more likely to find fruitful ideas for the law schools of 2017... in the educa- 
tional films of the Army and Navy, and in the Institute of Advanced Study and 
the London School of Economics and Political Science than in the Lichfield 
Law School of pre-Revolutionary days cr in the Inng of Court and the Cloisters 
of Oxford and Cambridge’: ‘Social Engineering Through Law (with Miss 
Field) ’ in 22 N.Y.U.L.Q. 145. 
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and ultimately, the profession, as a whole, more critical of our 
legal system. The present lack of interest by lawyers in law reform 
has been widely commented on and criticisms on this score and 
adverse comparison with other professions (notably the medical) 
will be found in the works of most of the writers previously quoted 
and many others. The May, 1949, number of the Law Quarterly 
Review contained an article by Sir Cecil Carr x.c. in which he 
repeated these criticisms ** and another by Mr. Gerald Gardiner K.C. 
and Mr. Curtis Raleigh °° which was a devastating illustration of it 
in connection with penal reform. The English profession is not 
glone in this attitude; similar complaints are made on the Continent 
and in U.S.A. But in the States there is at least an active minority 
of lawyers pressing for law reform and Professor Fuchs, of Indiana, 
can take pride in the part played by the Law Schools ‘ in having 
helped to create such a professional group and in having supplied 
it with some of the tools of the trade’.°* In England such an 
active minority is very small if it exists at all and it has diminished 
rather than increased during the last 100 years.” As Sir Arnold 
McNair has pointed out,” the fault‘lies at the door of the Law 
Schools. ‘It is we,’ he says, ‘who first handle the raw material 
of the profession, it is we who can, on the one hand either per- 
petuate the complacency with which for so long it has been the 
normal habit of our profession to regard the law . . . or, on the 
other hand, stimulate a critical faculty and a refusal to tolerate 
an abuse or a defect which is capable of removal by human agency.’ 
Similarly, Professor Wade in his inaugural lecture ° urged that we 
should ‘ teach law as a great human institution serving social and 
economic ends’ and ‘in relation to its place in the world in which 
we live’. ‘ We lawyers °’, he said, ‘ are apt to defend the law as it 
is against all criticisms from outside.’ He confessed that his own 
legal education had left him believing that English Jaw was the 
perfection of human reason and he expressed his anxiety ‘ to sharpen 
the critical faculties of the lawyers of tomorrow’. Professor Wade’s 
confession would be echoed by many of us. Certainly I know of 
no one more legalistic than a law student at the end of his training. 
In very noticeable contrast are the students of economics to whom 
I have attempted to teach commercial law; in many respects 
they consider that the law is an ass and they do not hesitate to 
say SO. 


94 65 L.Q.R. p. 188: ‘Dare one suggest that .. . the profession itself giyes no 
conspicuous and constant lead to our legislators ’. 
%5 Ib. p. 196. 


96 1 J.L.E. p. 159. a 

97 This decline was noted and lamented by Lord Bryce as long ago as 1893 in his 
Valedictory Lecture (Studies in History and Jurisprudence, Vol. 2, p. 504 at 
p. 517). 

98 Presidential Address to S.P.T.L. (1934) J.S.P.T.L. 1 at p. 3. 

99 9 Cam.L.J. 286 at pp. 288 and 289. 
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Lawyers’ Law Reform. 


I do not of course suggest that law teachers are completely 
uncritical; on the contrary many of them spice their lectures and 
writing with criticisms of decisions from those of the House of Lords 
downwards. But when expressed in print these criticisms are apt 
to be so moderate and humble that it is sometimes difficult to be 
sure that they are criticism at all. As Lord Atkin reminded us, 
< Justice is not a cloistered virtue °’, and more outspoken attacks on 
judicial decisions (such as are found in the American Reviews) 
would probably be a healthy development. Moreover in general their 
criticisms are of those rules which offend their own notions of 
elegantia juris rather than of those which cause social inconvenience 
or hardship.? One difficulty in the way of extending the nature 
of their criticisms and in encouraging an interest in law reform 
in general is the lawyers’ traditional fear of becoming involved in 
politics. For this reason a distinction, and perhaps a valid one, 
is sometimes drawn between ‘lawyers’ law reform’ and ‘ poli- 
ticians’ law reform’. Thus at the 1984 meeting of the Society of 

` Public Teachers of Law, Professor Hughes Parry * distinguished 
between systematically weeding out rules which have become 
entirely obsolete or which fail to conform with current habits and 
ideas, and adapting the law so as to make it foster rather than 
hinder the growth of the social and economic life of the community. 
The former was permissible for lawyers, the latter was politics and 
forbidden. Some of his colleagues at that meeting thought. that 
his limitation of the lawyers’ role was unduly restricted, and so, 
with respect, do I. The rather different classification adopted by 
Sir Alexander Carr-Saunders seems to me to be preferable. He * 
says that it is of the utmost importance that the profession should 
make advances for reform and not, as at present, wait until they 
are asked, but that they should not take sides on broad issues of 
public policy on which every educated citizen should be able to 


1 Ambard v. Att.-Gen. for Trinidad and. Tobago [1936] A.C. 322 at p. 335. 

2 This point was stressed in the discussion at the 1949.meeting of the S.P.T.L. 
and was illustrated by Prof. Goodhart by reference to the work of academic 
lawyers on the Law Revision Committee which did valuable work in eradicating 
certain of the more obvious inconsistencies in our law, and which should certainly 
be revived. On the other hand it undoubtedly did itself harm by devoting 
immense time and learning to a suggested abolition, of the doctrine of valuable 

-` consideration. This doctrine is difficult to defend academically but causes little 
inconvenience in practice. On the rare occasions. when it seems likely to do so 
the courts are astute to find a way round it (cf. Central London Property Trust 
v. Hightrees House [1947] K.B. 180), and the practitioner gets on quite happily 
by remembering ‘ when in doubt, stick on a wafer seal’. 

3 Cp. Prof. Karl N. Llewellyn (1 J.L.H. p. 219): ‘The . . . difficulty is that 
policy, when seen in the large, is almost impossible to divorce from politics, 
and that the tradition of our schools has been a non-political tradition ’. 

4 (1934) J.S.P.T.L. p. 10. 

5 Op, cit. p. 486 et seq. 
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come to a decision, for example, penal reform.’ On the other hand 
they should press their policy on matters in which their technical 
knowledge makes them better judges, such as legal procedure, land 
registration and codification. It will be seen that the main difference 
between Professor Parry and Sir Alexander Carr-Saunders is that 
the former, if I understand him aright, would argue that lawyers 
as such should play no part, at any rate until asked, in such policy 
matters as penal and divorce reform, whereas the latter would agree 
that they should take the initiative in presenting facts to show that 
the existing position needs reform, although they should not take 
sides on the exact nature of the reforms required. Thus he would, 
I imagine, agree that although the legal profession should not 
advocate divorce by mutual consent they should do everything in 
their power to make clear to the public that at present most divorces 
are by clandestine consent. One thing at any rate is clear; that 
lawyers in their official capacity should not become involved in party 
politics. Certainly teachers should not; nothing can be more 
dangerous, both to teachers and students, than the suspicion that 
party politics are being introduced into their lectures. I hope that 
nothing I have said has suggested that I am advocating the 
contrary, although even here I am fully alive to the difficulty of 
knowing exactly where to draw the line.” But these difficulties 
should not, as at present, cause lawyers always to act as a brake 
rather than as an accelerator. 


University Education—General considerations. 

Before turning to a detailed consideration of the university 
syllabus there are two further general points to make. The general 
lines on which the university syllabus should be framed will, I hope, 
have appeared from what I have already said. If I were to. try 
to summarise in one sentence I would say that the subjects to be 
included in the undergraduate course should be those which are 
fundamental to a proper understanding of the general framework 
of legal institutions and their place in the changing society in which 
we live. Whether or not this would be accepted there would at 
least be general agreement that, in Dr. Stallybrass’ happy phrase, 
it is not * the function of the University to provide the lawyer with 
the tools of his trade, so much as to teach him how to use these 


6 His illustration is an interesting one for Gardiner and Raleigh's article (supra) 
makes it clear how often they have taken sides cn this issue—and generally 
the wrong side according to the judgment of posterity. 

The difficulty is well illustrated by the recent activities of the Yale Law | 
School. It can hardly be doubted that it is right and proper for them to point 
out the consequences of the loyalty tests imposed on government employees (see 
58 Y.L.J. p. 1). But what of the famous manifesto calling upon the U.S. 
President to abolish the Committee on the Un-American Activities (printed in 
34 A.B.A.J. p. 16)? The English law teachers’ attitude towards these problems 
is an excellent example of the attitude of ‘ negative neutrality’ which Sir 
Walter Moberley criticises in his recent ‘The Crisis in the University ’. 
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tools ’.* But, and this is a point which sometimes seems to be 
overlooked, the fact that a subject is of practica] value is no reason 
for rejecting it as unsuitable for university instruction. On the 
contrary, if a subject is otherwise suitable, the fact that it is 
practical is an advantage not a disadvantage.” In the past we 
academic lawyers have, I think, rather tended to make life easy 
for ourselves by rejecting any branch of the law based mainly on 
statute and by eagerly excluding anything which can conceivably 
be classed as emergency legislation. General principles, we have 
said, are enshrined in the common law, statutes merely lay down 
arbitrary detailed rules important only to the practitioner and 
outside our purview particularly if they are only intended to be 
temporary. Unfortunately the ground has been cut from under our 
feet by the modern technique of skeleton legislation, which aims 
at laying down general principles leaving the details to be filled up 
by Statutory Instruments, and which, more often than not, is 
theoretically only temporary. For example, any attempt today to 
teach the law of landlord and tenant without reference to the Rent 
Restriction Acts would be utterly unrealistic. The Rent Acts are, 
I think, a good example of the type of legislation which should 
be dealt with; apart from their practical importance they are 
interesting juristically and illustrate a reversal of Maine’s statement 
that law develops from status to contract—landlord and tenant is 
now developing from contract to status. 

The second point is this. Hitherto the ‘practice of the English 
universities has been to prescribe certain subjects which the student 
must take, but to give him a wide choice of other subjects, particu- 
larly in his second and third year. This practice of options has a 
number of disadvantages. It leads to considerable and wasteful 
overlapping, it strains the resources of the teaching staff, and it 
makes it impossible for the teacher to assume a common fund of 
knowledge on the part of his students. Apart from this, however, 
it appears to me to be objectionable on general principles. If it is 
the task of the university to give the student a general theoretical 
background, the university should decide what subjects it is most 
vital for the student to know for that purpose; the choice should 
not be left to the student who has neither the knowledge nor the 
experience on which to exercise it. If it is left to him, he will, and 
this is precisely what happens at the moment, choose those subjects 
which are going to be most helpful to him in his professional 
examinations, thus defeating the primary object of the division 


® (1948) 1 J.S.P.T.L.(n.s.) 157 at p. 161. 

* The same point is made by Profs. Plant and Smith in their reservations to the 
Report on Education for Commerce at p. 72:,'A university career gives a 
student the opportunity for training in many accomplishments and we see no 
reason rigidly to exclude those which have a direct vocational value in business. 
[But] the universities should, not design their courses leading to first degrees 
in such a way as to attempt to provide a complete vocational training for 
specific business appointments *. 
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between the universities and the professional bodies. I therefore 
believe that the subjects for the undergraduate course should all 
be required and not optional. It has been objected this would 
merely be to put the clock back since originally there were no 
options, which have been introduced as university law training has 
developed. Hence, it is said, it must be a retrograde step. This 
however assumes that the optional principle was deliberately chosen 
as a good thing; I know of no evidence to support such a conclusion. 
In fact it arose simply because additional subjects were introduced 
to keep pace with new developments or to keep in step with the 
professional bodies and that when they were introduced conserva- 
tism or vested interests generally prevented others being removed 
to make room for them. In America, where the matter has now 
been considered on its merits, the strong tendency is to reduce the 
number of options if not to eradicate them altogether.’° 

If options were to disappear, either more subjects would have 
to be taken by every student or a number of subjects which are at 
present taught would have to disappear from the undergraduate. 
course and be taught by the universities, if at all, to postgraduate 
students only. In England we already require far fewer subjects 
than the American schools but I am sure that we are right to do 
so and that no increase is advisable. The American law schools are 
in a different position as they have to act both as university 
and professional schools; in any case it is becoming recognised that 
their syllabuses are over loaded. The second alternative would 
therefore have to be adopted. Some subjects at present taught at 
most universities I should like to see disappear altogether; for 
example I regard conveyancing as essentially a practical craft which 
can only be learnt by practice aided by instruction from the 
professional law school. The general principles of land law are 
suitable, I think vital, for university legal studies, but the technical 
machinery of conveyancing is not. 

I have already emphasised that uniformity of university sylla- 
buses is not an essential part of my proposals; indeed, a certain 
amount of local variation is a good thing since without it new 
‘experiments would be impossible. Nevertheless, having declared 
that it is for the university to decide upon a fixed syllabus, I feel 
that I must go boldly forward and give my views on what that 
syllabus should be. For what it is worth then, here it is. It is 
based on the assumption that not more than four subjects should 
be studied each year. 


University education—a suggested curriculum. 
Right at the beginning, as it seems to me, the student should be 
taught the organisation of the judicial system and of the legal 


10 Brown: Lawyers, Law Schools and the Public Service, pp. 95 et seq. A 
similar tendency has been discerned in arts faculties of the English universities. 


AVRIL 1950 ENGLISH LEGAL TRAINING 179 


profession, the doctrine of precedent, the interpretation of statutes 
and documents and elementary legal bibliography. Many English 
universities cover part of these matters in a course known as the 
English Legal System, but, so far at any rate as this university is 
concerned, this course has tended to become one in superficial 
legal history. Some instruction is certainly given on the courts, 
the profession, precedent and statutory interpretation, but little or 
nothing on the interpretation of documents and nothing at all on 
legal bibliography and the use of law books. The last subject seems 
to me to be a particularly vital one. We cannot claim to have taught 
lawyers how to use the tools of their trade unless we instruct them 
in the use of textbooks, reports, digests and indices, and they can- 
not derive much benefit from the rest of their training until they 
know how to use them. But at present this seems to be largely 
left to the student to pick up as best he may. No teacher ever told 
me ‘about that essential work the Indew of Legal Periodicals, nor, so 
far as I remember, about the use of digests of cases, and I remem- 
ber that for some time I had an exaggerated admiration for the 
industry and erudition of the late Lord Halsbury under the mis- 
taken belief that he had written the whole thirty-seven volumes of 
The Laws of England. I should, therefore, like to see the course 
on the English Legal System altered in its nature so that it approxi- 
mates to what some American universities call Legal Method."! 
The present emphasis on History I regard as mistaken. I doubt 
very much whether any attempt to cover the whole of legal history 
in one year is practicable at all and I am sure that it is mistaken to 
attempt it in the first year. In fact, I share the view of Dr. Stally- 
brass +? that legal history should not be taught as a separate subject 
but in relation to each particular branch of the law. Moreover, the 
history of a rule should be taught primarily to indicate the reasons 
for the rule; merely being told that a rule was laid down in the 
seventeenth century is valueless, what is valuable is to be told why 
it was laid down in that century. 
In another course the student should be given a bird’s-eye view 
of the whole field of law, sufficient that is to say to let him see 
‘what the scope of English law is and the nature and general content 
of each branch. The student setting out to explore the legal 
territory should surely be taught something of its geography? In 
fact in this university we try to teach this to economics students 
in a course known as Elements of English Law but the law student 
gets it, if at all, only in the English Legal System course with its 
emphasis on the past rather than the present. Many branches of 
the law are never drawn to his attention during the whole course 
of his training, and even to this day there are some subjects which 


11 Legal bibliography is sometimes a separate course in America (sec 1 J.L.E. 
p. 361, and 2 ibid. 61). 
12 (1948) 1 J.S.P.T.L.(w.s.) p. 163. 
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I view with a vague resentment as if they had no right to exist 
since nobody told me about them when I was,a student. l 


Another traditional first-year , subject is Roman law, which | is- - 


still retained not only by the universities but in the Bar examind- 
tions. The question of what part Roman law should continue to 
play ` in modern legal education is one of, the few branches of my 
subject which lias been fully ventilated and a further detailed 
. discussion would be otiose. 
tion is by Mr. Rupert Cross,’* whose conclusions, with which I 
' agree, are that it has no direct practical value whatsoever ‘* and 
that its retention in the Bar syllabus is a relic of the past view that - , 
‘ to have some knowledge of Roman Law was culture, to have some 
knowledge of. the history of English Law was pedantry ’, but that 
as a comparative study it has educational value as an antidote to _ 
the insularity of English law; and that if retained at all it should 
therefore be at a later stage in the curriculum. 


Other subjects which have some ‘claims for. consideration as i 


The fullest and best recent considera- 


first-year subjects are constitutional law, criminal law, contract, 
public international law and jurisprudence. There will be-general 
agreement that constitutional law (a traditional first-year course) 
should be retained, but there are grave objections to any of the 
others. Criminal law and contract are too technical and demand. a 
previous background, international law cannot be a fruitful study 
-in the absence of any former legal knowledge and jurisprudence is 
- fundamentally a subject which, in the main, should be taught at 
the end of 'the training and not at the beginning. Nevertheless 
- there is, I think, some justification for dealing at the beginning with ` 
certain matters which are at present taught, if at all, in the courses 


on jurisprudence. 


Thus the suggested course on legal method ~ 


would include certain aspects of analytical jurisprudence and -at 
this stage too the student should not only be taught the geography 
of the-legal field but also given some idea of how this fits into the ` 
sphere of the social sciences as a-whole. 

This discussion suggests that the first-year dicate might 
perhaps be re-organised under the following heads: — : 
1. Legal method and the place of law in the social sciences. 

- 2. The. English legal system. 

3. Elements of English private law. 

4. Constitutional law (or elements of English public law). 
This would, it is submitted, ensure a really sound groundwork and 
avoid the necessity of trying to teach technical subjects before that 
` groundwork has been acquired. 

In the second year, the hard core of the whole course, the sub-_ 
jects ‘suggested are contract, tort, criminal law . (including some 


13 21 Univs. Review 16. j 
14 For a rather different opinion see Jolowicz : * Utility and Elegance in, Civil 


Law Studies ' 


(65 L.Q.R. 322). 
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criminology and penology’’) and land law. There will not, I 
imagine, be any dispute that the first three of these are essential 
and that, in view of their inter-relation, it is most advantageous to 
teach them in the same year. Not all agree to the inclusion of land 
law '® but to my mind it is impossible to profess a knowledge of 
the basic principles of English law without knowing something 
about the law of real property on which it is built. Students 
undoubtedly find it a difficult subject and generally not a very 
interesting one, but this is possibly because the teaching still runs 
on traditional and outmoded lines with too much emphasis on 
obsolete technicalities and too little on the modern position of the 
landowner in relation to the community. More realistic approaches 
are | eing attempted in America.” Land law should I think include 
the law of trusts. They are generally taught as separate subjects 
but it is quite impossible to understand the one without the other. 

For the third and final year I suggest administrative law, family 
law, jurisprudence and comparative law. The ever-increasing 
importance of the first of these seems a sufficient justification for 
its inclusion but it is arguable that it could be left for the sub- 
sequent professional training in which case general equitable 
principles and trusts could be substituted, thus avoiding what may 
be thought to be the overloading of land law. In this event I 
would prefer that trusts should be studied in the second and land 
law in the third year. Family law, which we are proposing to 
introduce into the syllabus of the London LL.B., seems to me to be 
absolutely essential. Not only is it a subject of the utmost practical 
importance but it is ideally suited for the sociological approach 
which I have advocated. The difficulty with most subjects is 
that the lawyer has not the necessary knowledge of the other 
disciplines involved, but in the case of family law the socio- 
logical implications are relatively simple and within the experi- 
ence of both the teacher and his class. There will also be genera] 
agreement that jurisprudence should be included and that the right 
place for it is in the final year, but there will be less genera] 
agreement. on its content.’* In London we include analytical 
jurisprudence, historical jurisprudence, and theories of law, but, 
recognising that this is more than any one man can digest in a year, 
we allow such a wide choice of questions in the examination that 
.the student can in fact specialise. I should like to see analytical 
jurisprudence dropped (whatever is most valuable in it would I 


1* This would necessarily direct the student's attention to psychology and once 

his interest is aroused he is likely to pursue this fascinating topic more deeply. 
oven a superficial knowledge might prevent some of the worst excesses of the 

traditional attitude towards, for example, sexual offenders. In any case it 
secms inexcusable that a barrister can be elevated to the bench to deal with 
criminal cases without any knowledge of penology. 

16 Sce Stallybrass, op. cit. 

17 McDougal and Haber’s Property, Wealth and Land. 

' For a recent American discussion, see 1 J.L.E. 475-507. 
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hope have been covered elsewhere) and the subject treated primarily 
so as to illustrate the place and development of law in a changing 
society, on the lines of Simpson and Stone’s monumental source- 
book Law and Society." 

The most disputable suggestion is comparative law since many 
will consider that Roman law should be retained instead. There 
are two main objections to Roman law at this stage : (1) it demands 
a knowledge of Latin, possessed by an ever-decreasing number of 
students; and (2) if its purpose is comparative it seems better to 
compare a modern system with other modern systems rather than 
with one designed to meet the totally different social conditions 
of the Roman Empire. In London we have met the first objection 
by allowing the subject to be studied in English translations, a 
solution which does not shock me so much as it shocks the purists, 
though it possibly detracts from the high cultural value which 
the subject is alleged to have. As regards the second, Professor 
Jolowicz in a plea for the increased recognition of the utility of 
Roman law admits that ‘it is only when the Roman materials are. 
seen in the light of subsequent “ civilian ” developments that their 
full value for the understanding of the law can be realised ? *° and 
Roman law so taught seems to approximate to what I understand 
by comparative law. The main argument raised against the latter 
is that we lack the resources to teach it. But do we? We now have 
a number of excellent textbooks,” and other materials,’ and most 
English universities are fortunate enough to have upon their staffs 
distinguished lawyers from the Continent admirably qualified to. 
teach it. One of these, Professor W. Friedmann, has recently 
published *? a syllabus for a course on this subject at his new 
university of Melbourne, which has the advantage that all the 
necessary materials are readily available in the English language 
(though I must here point out that in any case present day students 
are far more likely to understand French and German than Latin). 
Scots law is sometimes suggested as preferable to either compara- 
tive law or Roman law, and it is already an optional subject at 
Cambridge though apparently not a popular one.** It would - 
however be an insult to our friends north of the border to suggest 
that the whole of their mature system can be disposed of in a 
one year’s course and obviously the most that is practicable is to 
deal with broad general principles and a few selected topics. This 


isa Cf, Binchy, op. cit. n. 60a, supra. The present teaching of this subject in 
London is certainly not as bad as Prof. Binchy believes it to be at Oxford. 

19 65 L.Q.R. 322 at p. 336. 

20 #.g., Gutteridge, Comparative Law; Buckland and McNair, Roman Law and 
Common Law; and -Goldschmitt, English Law from the Foreign Standpoint. 

21 E.g., Bryce’s essays, the series of comparative studies on frustration of con- 
tract in recent issues of the J.Comp.Leg., and Lawson ‘The Passing of Pro- 
perty and Risk in Sales of Goods ’ (65 L.Q.R. 352). 

22 (1949) 1 J.S.P.T.L.(n.s.) p. 274. 

23 (1947) 1 J.S.P.T.L. (N.8.) p. 108. 
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being so, it seems to me to be more profitable to consider these 
principles and topics in a rather wider sphere as is done in Professor 
Friedmann’s course. I also suspect that most English universities 
would have much more difficulty in finding a qualified Scottish 
lawyer. 

I appreciate that there is nothing at all novel or revolutionary 
about the syllabus which I have just suggested, which is probably 
far more traditional than might have been expected in the light 
of my preliminary remarks. Many American teachers would go 
much further and would sweep away the old subject-headings and 
re-classify legal material on a functional basis. Our Professor 
J. D. I. Hughes has also pleaded for a similar re-classification.”* 
To my mind however all divisions are necessarily arbitrary, based 
purely on convenience, and our traditional divisions seem to me 
to be as convenient as any. What is vital is that the student should 
not be encouraged to keep his law in water-tight compartments 
labelled contract, tort, land law, ete., but this can best be done, 
not by introducing different but equally arbitrary compartments, 
but by the method of teaching and, especially, examining. I also 
appreciate that strong arguments can be put forward in favour 
of continuing to teach many subjects which my syllabus omits. 

- The omission which I personally most regret is that of the law of 
evidence, not because of its practical importance, which can be 
exaggerated (except in criminal cases no branch of the law is more 
consistently disregarded in practice), but because, as Dr. Stallybrass 
said,” it can be quite fascinating and is closely related to other 
university studies in its consideration of the nature of proof. It is 
also one of the most characteristic branches of English law. On 
the other hand, it is envisaged that its basic principles, such as the 
process of examination, cross-examination, and re-examination, and 
the hearsay rule, would have been touched on in the first year; 
without a knowledge of these it is quite impossible to understand 
the workings of the judicial system and the true meaning of the 
rule of law. In any case, we cannot cover everything and have 
to select the most fundamental and omit the rest, and I cannot 
persuade myself that evidence in detail is as fundamental as those 
I have mentioned. The suggested syllabus to my mind contains as 
much as a student should try to absorb in his first three years and 
the remainder must be left to postgraduate study or the professional 
law school. 


The Professional Law School Curriculum. 

This brings me to a consideration of what should be included 
in the syllabuses of the professional law school. Here again the 
compulsory courses should not attempt to cover every conceivable 


24 (1932) J.S.P.T.L. p. 1 at pp. 5 et seq. 
25 (1948) 1 J.S.P.T.L.(x.s.) at p. 163. 
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branch of law; these are now far too numerous and complicated. 
The two branches of the profession must therefore decide which 
are essential for their respective members and most of the subjects 
which they select will obviously be common to both branches. 
Others will be essential for one or other branch only and the 
remaining subjects, of a more specialised nature, should be optional 
courses only, possibly for special diplomas. 

On this basis I suggest that the following should be compulsory 
subjects for both barristers and solicitors :— 

1. Mercantile contracts, especially agency, sale of goods and 
negotiable instruments with particular reference to cheques. 
Partnership and company law. 

. Evidence and civil and criminal procedure. 
. Trusts and administration of estates. 
Landlord and tenant (including rent control). 
. Industrial law. 
. Conflict of laws. 
. Revenue law, and 
. Legal ethics. 
Except for the last two I do not think that I need elaborate any — 
of these, which in the main are covered by the existing syllabuses 
of both professional bodies. By revenue law I mean principally 
income tax, death duties and a certain amount on stamp duties and 
exchange control. The first two of these are of such importance 
that no practitioner can regard himself as properly qualified on 
anything unless he knows something about them. They are, of 
course, included in the present Law Society syllabus but, incredibly. 
are omitted from that of the Council of Legal Education. The 
resulting ignorance of the great mass of barristers on these two 
` subjects is perhaps their greatest professional handicap. It has led 
to the growth of a small group of specialists, generally former 
revenue officials, to whom it is frequently necessary to refer, in 
addition to another barrister, in any matter involving revenue 
questions, as most matters now do. This is beneficial to the group 
but detrimental to everyone else, especially to the lay client. 
The last suggestion, legal ethics, is a novelty in England as a 
subject for institutional instruction.** Its content, as I see it, should 
. be the relationship between the two branches of the profession and 
the rules of professional etiquette and conduct applying to each, 
both generally and in connection with legal aid. It can hardly be 
denied that these are matters which every practitioner should know, 
but every suggestion that he should be taught them is met by. the 
objection that they cannot be taught but must be acquired in 
practice. The not unconvincing answer is that the subject is in 
fact taught elsewhere; for example in Australia and the U.S.A. 


26 But the Secretary of the Law Society has recently lectured on ii and at one 
time Dr. Blake Odgers lectured to Bar students on Legal Etiquette. 
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The danger, admittedly, is that the teaching may become little 
more than preaching and anecdotes, but in the English divided 
profession there should be a sufficient body of legal or conventional 
rules to enable this danger to be avoided. It is quite true that 
much of the subject should be acquired in practice, but in the 
school of experience one learns from one’s mistakes and this is not 
a subject in which mistakes should be allowed to occur. The rapid 
growth of the profession and the influx of a number of lawyers 
trained initially in other systems with different (I do not say lower) 
standards of. professional conduct has made the need for organised 
instruction imperative. I do not think that any experienced practi- 
tioner would deny that present standards of professional conduct 
are not what they were before the war, and, unless something is 
done about it, it seems inevitable that as the profession expands 
standards will continue to fall. 

In add’tion to these subjects common to both branches, Bar 
students should be required-to take either matrimonial causes or 
conveyancing, and a practical course on pleading. It is arguable 
that both conveyancing and divorce should be compulsory, but 
as students will already have taken land law and family law 
at the university it seems to me that it should suffice if they 
choose one or the other for their professional training; divorce is 
not of much value to those intending to practise at the Chancery 
Bar or conveyancing to the common lawyer. I reluctantly conclude 
that it is impracticable at present to attempt institutional training 
in advocacy, but if we ever introduce the use of training films this 
gap could be filled. 

Similarly potential solicitors would be required to take convey- 
ancing, and either matrimonial causes, or magisterial law or local 
government law. The Law Society might also insist on book- 
keeping and trust accounts which at present form the non-legal 
part of their Intermediate syllabus. I certainly think that these 
would be better taken immediately before qualifying; at present, 
in my experience, articled clerks take them early in their articles 
and then deliberately forget them as rapidly and completely as 
possible. On the whole, however, I do not think that it would be 
necessary to retain either. The student would learn all he needs 
to know on these subjects in the courses on trusts and administra- 
tion, and legal ethics. 

The many remaining subjects, such as patents, trade marks, 
copyright, insurance, shipping and Admiralty practice and bank- 
ruptcy and winding up, should I think be left to optional courses 
which could be taken at any time after qualifying. To encourage 
specialists to take these courses diplomas might be awarded.?’ It 
would also be advantageous if special optional courses were offered 


27 For a similar suggestion in America see Bradway, 33 J. of Am.Jud.Society 17 
at p. 22. 
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on subjects, such as town and country planning and compulsory 
acquisition, already covered in less detail in the compulsory courses. 
Indeed, it would probably be desirable if the number of compulsory 
subjects could be reduced as it may well be thought that the 

-7 ‚curriculum. is’ still overloaded.’ On the other hand it must be 
remembered that under these proposals there would only be oné . 
‘compulsory: professional examination which would supersede all the `` 
present barristers’ and solicitors’ examinations including, of course, 

© the present separate Solicitors’ Honours Examination. x a 


2 IV. “TEACHING Merxiops 
Lectures v. Tutorials. ` 
ne L now turn to a consideration of our present methods ‘of teach- ° 
ing. In this country we are still wedded to formal lectures 
supplemented by tutorial classes. There seems to be general agree- 
ment that tutorials are more valuable than’ lectures, but there is a 
reluctance to drop the latter altogether. On the whole I think this 
“reluctance is sound. Oral lectures are (or should be) more stimula- 
ting than the written word and, although ‘the good student -can, 
undoubtedly dispense with them, if the average pupil. were left to 
- obtain from his own reading what he is at present given in lectures - 
the effect would probably be to convert tutorials into monologues 
from the teachér instead of general discussions on particular points 
of difficulty. Moreover lectures have become far less formal. The 
days are past (at least I hope they are) when the lecturer dashed 
in at five minutes past the hour, gabbied dictation until five minutes 
to the hour, barked forbiddingly ‘ any. questions? ’ and then dashed 
out again. Now, I think, it is universal for, questions during’ the 
lecture to be encouraged and for a considerable part.of it to be 
. taken up in discussion. This tendency towards informality can of 
._ _7— course be overdone; if lectures become slovenly it destroys one 
Sx great merit which they have eyen for the good’ student. If 
i teachers can give really good lectures a great impression is left on 
- the student’s mind. He sees an example of clarity of thought and 
` lucidity of expression, and, if he can be brought to admire these . 
$ qualities, which are particularly valuable to the potential advocate, 
he will in some degree seek to emulate them. = 
Nevertheless, it’ is probably still true that students, if not 
teachers, tend to’ ‘over-emphasise the importance of lectures.and to . 
assume that questions not covered there need not be known and ` 
. cannot fairly be asked in examinations. This impression must of 
` eOurse be corrected; the virtues of lectures are destroyed if the 
lecturer is forced to cover every -topic in the syllabus but the- 
-examinations should be on the syllabus: and not on the lectures. 


The Casebook System. i 
In the U.S.A. formal lectures have, of course, been to a con- 
siderable extent superseded by the casebook system. Under this 
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the teacher prepares printed or cyclostyled material (mainly 
reports of cases) with which each member of the class is supplied. 
The students are told to prepare certain portions which are then 
discussed in class until the teacher is satisfied that the students have 
grasped the full implications of the case discussed. It is argued tha: 
this system teaches the students a sounder technique because they 
themselves hammer out the law from the cases whereas our lecture 
system tends to give them the false belief that cases are merely 
illustrations of pre-existing principles. The system has undergone 
considerable modification since it was first introduced by Langdell at 
Harvard in 1870, particularly since the publication in 1914 of 
Redlich’s famous Report on it for the Carnegie Institute.?* The 
so-called ‘ casebook ’ of today is generally a weighty printed source- 
book containing, not only cases, but also statutes, articles and often 
a considerable amount of non-legal material. Many observers, for 
example Professor Laski,?° consider this system much superior to 
ours, but others are not convinced. 


Never having seen the American system in operation I hesitate 
to express an opinion, but it does seem to me that some writers 
have over-estimated the differences between the two systems. The 
description of the American system as ‘ the case system’ in contra- 
distinction to ours is misleading. It is true that in our lectures we 
tend to present the students with principles using the cases as 
illustrations, but in our tutorial classes we use an inductive method 
very similar to the American. The real difference is that the 
Americans use case-books to a far greater extent than we do. In 
part this is forced upon them by American conditions; with the 
courts of every State and the Federation pouring out decisions thc 
bulk of case law has now become so great that undergraduates 
cannot be expected to find their way about it and a selection has to 
be made for them. In England we encourage students to make 
their own casebooks from the original reports and I cannot but 
think that this is a better training in the use of the tools of their 
trade. 


Moreover, despite the extension of the scope of casebooks the 
method is only really adapted to a legal system which is pre- 
dominately judge made. The American schools can ignore statute 
law to a far greater extent than we can, because they do not pur- 
port to teach the law of any particular State, but general principles 
of American law which are, of course, still primarily embodied in 
case law and not legislation. ; 

Another difference between the conditions in the two countries 
is that while we rely to a great extent on practical apprenticeship, 
in America legal training is concentrated in the law schools. Hence 


28 “The Common Law and the case method in American University Law Schools `, 
by Josef Redlich. For discussions of the report see 4 Am.l.Sch.Rev. p. 91. 
29 The American Democracy, p. 371 et seq. 
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the English law schools do not need to emphasise to the same 
extent the practical technique of using reported cases; indeed, it is 
probably advisable that we should place more emphasis on prin- 
ciples to counterbalance the essentially empirical knowledge derived 
from apprenticeship. In his most stimulating introduction to the 
English edition of President Karl Renner’s Institutions of Private 
Law my colleague Dr. Kahn-Freund has attributed the differing 
outlooks of the Continental and English lawyer to the fact that 
the former is trained in the university to rely on abstract principles 
of logic while the latter is trained in the school of experience to 
treat each case on its merits. It is an interesting speculation 
whether, if the American law schools had continued to rely on 
formal lectures, the university-trained American lawyer would not 
have veered away from his English colleague and tended more 
towards the thought-processes of the Continent, a tendency which 
might have been encouraged if the re-statements of the law, which 
in form do not differ greatly from the Continental Codes, had ever 
come to be used as the basic teaching texts. It may be that it was 
Langdell’s invention of the casebook system which has been respon- 
sible for preserving the essential unity of Anglo-American juris- 
prudence. 

Be that as it may, I am far from being convinced that the case- 
book method would be superior for our purposes to the present 
tutorial system. In particular, I find it difficult to believe that 
discussion classes of fifty or a hundred students (such as are com- 
mon in America) can ever be as fruitful as our tutorials of five or 
six.°° This, however, is not to say that casebooks of the American 
type would not be welcome; on the contrary, as Professor Graveson 
has pointed out,*? they could be most’ advantageously combined 
with our traditional methods. Tutorial classes are at their best 
only when the relevant law reports and statutes are immediately 
available and this, alas, is all too rarely the case. If each student 
had a casebook in front of him it would immensely simplify the 
teacher’s task. Although this has long been realised the reason 
why there have been no English casebooks of the American type is, 
as Professor Hollond pointed out,** an economic one. Such a book 
is essentially personal to a particular teacher and designed as 
material for his own course. With the vast classes prevalent in 
the States it is commercially possible to reproduce this material at 


30 J understand that in recognition of this, Chicago, one of the most progressive 
of the American schools, has recently introduced a tutorial system not dis- 
similar to ours. Of course most American law schools have small seminar 
classes for advanced students. The great problem of the American schools is 
the size of the classes, and thcir teacher-student ratio is as a rule nothing like 
so favourable as ours. 

31 25 J.Comp.Legis. 54. 

32 (1938) J.S.P.T.L, 4. 
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an economic price, but with the small numbers prevailing in Eng- 
land the cost of such a book would be prohibitive. Professor Hol- 
lond suggested that this objection might be met if a number of law 
schools combined to produce agreed casebooks and in fact the 
Society of Public Teachers of Law experimented on these lines. 
But the experiment was not successful; even if we have a common 
curriculum and common syllabuses, methods of approach will differ 
and lecturing is far too individual a matter to permit of mass 
production. 


Students’ Societies. 

Another teaching aid of which considerable use is still made both 
here and in America is that of students’ law societies to organise 
debates and moots, a method of instruction which dates back to the 
earliest days of the Inns of Court. Their importance to a budding 
lawyer can scarcely be exaggerated; they teach self-confidence, self- 
expression, and the ability to think on one’s feet, all essential 
attributes of an advocate. Generations of London law students 
will testify to the value they derived from the University of London 
Law Society and the various college societies and many now dis- 
tinguished members of both branches of the profession still 
remember arguing their first case at one of their moots—and many 
of them have never taken such pains with any case since. 


P.M.L. Centres. 


There are three further methods of instruction of which much 
greater use is made in America than here, and all of which seem 
to be valuable. The first of these is the use of law clinics, which 
correspond to our Poor Man’s Lawyer Centres but which in the 
States are often organised by the law schools. The virtue of these 
is that they give the student practical experience, and this is 
admittedly less necessary here where we still rely on practical 
apprenticeship. Nevertheless, I believe that far too little use has 
been made of P.M.L. Centres to supplement experience in office or 
chambers. I always encouraged articled clerks to attend P.M.L. 

Centres either as observers or to assist in the preliminary inter- 
` viewing of applicants. Not only did they there see a type of 
practice very different from that of a City or West-end firm, but 
they were taught the invaluable lesson that the practitioner’s major 
difficulty is not to know the law but to know the facts. Law school 
training encourages the belief that the relevant facts, no more and 
no less, are presented neatly docketed to the lawyer, who merely 
has to apply the appropriate legal rules. No student who has had 
to wrestle with an illiterate but garrulous female complaining about 
the conduct of her neighbours is likely to labour for long under this 
misapprehension. I have also referred to the desirability of impart- 
ing some knowledge of psychology, and work as a poor man’s lawyer 
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is likely to stimulate his interest in this science and give him 
valuable experience in trying to apply his knowledge. It is also a 
fact that such work may also give some experience in the exercise 
of judicial functions for not infrequently both parties will lay their 
cases before the lawyer and ask him to arbitrate. There is nothing 
more satisfying than to have two parties arrive at arm’s length and 
leave arm-in-arm; and there is no more salutary corrective of self- 
complacency than to find how frequently one of them returns next 
week to complain of the other’s breach of the short-lived reconcilia- 
tion. 

I therefore think that P.M.L. Centres might have been made to 
play an important part in legal education and it is one of the 
few unfortunate consequences of the new Legal Aid Scheme that 
this will no longer be possible once the scheme is in full operation. 
Newly qualified lawyers will be able to gain valuable experience 
under the scheme to a far greater extent than heretofore, but, as 
I see it, students will not be able to ‘sit in’ during the period of 
their apprenticeship. However, this cannot be helped. I certainly 
do not suggest that law schools should run unofficial law clinics 
on the American lines in competition with the legal advice centres, 
but the law schools might make greater use of the P.M.L. Centres 
until these are superseded. 


The Law Review. 

The next institution, which plays a vita) part in American 
education but which is virtually unknown here, is the Law Review. 
Nearly every American law school publishes its own Review, which 
is edited mainly by students and partly written by them. It is the 
ambition of every bright student to ‘get on the Law Review’, 
which is the blue riband of scholastic distinction, and once he has 
become a member of the editorial board he will devote a very 
considerable proportion of his time to his editorial duties. The 
weakness of the system is that it is only the best students who 
benefit from it and that it tends to widen the gulf between them 
and the less bright **; in an attempt to minimise this consequence 
some of the larger schools publish an additional intra-mural Review. 
However, the work of preparing case notes and similar contributions 
for the Review is undoubtedly of value and there is no more 
powerful stimulant to the novice than the possibility of seeing 
himself in print. There therefore seems to be room for experiments 
on these lines in England, although it is to be hoped that the 
Review will never be made the fetish that it has become in the 


33 See the poetical lament of one of the latter quoted in 1 J.L.E. p. 107. On the 
other hand it is argued that the Law Review students can always be counted 
npon to keep the teachers up to the mark by their questions and discussion and 
thus contribute to the success of the case book system. As against this it 
must be remembered that all too often ‘Law Review’ students take little or no 
part in the ordinary courses but devote themselves to Law Review work. 
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States. At present we only have one Review in any way comparable 
—The Cambridge Law Journal—and this only appears once a year 
{instead of at least quarterly) and rather less is done by students 
than is normal in America. For a time the Law Society’s School ran 
an excellent magazine (The Bell Yard) and the Inns of Court School 
has just produced a less ambitious periodical (Glim), but the long- 
held ambition of the University of London Law Society to sponsor 
a London University Law Review seems no nearer attainment than 
it was twenty-five years ago. What is wanted, I think, is not so 
much further learned periodicals as intra-mural Reviews to which 
all students will be given an opportunity of contributing. 


Films. 

The last American experiment to which I wish to draw attention 
has, I think, the greatest future of all. I refer to training films. 
The use of these for legal education is still in its infancy in the 
States and is unknown here, but I agree with Professor Simpson *! 
that its possibilities are immense. Anglo-American law teachers 
rightly claim that one of their greatest advantages in making their 
teaching interesting is that the law is derived from cases with 
picturesque and easily remembered facts, but hitherto we have not 
been able to present these facts in the most impressive way. How 
much more arresting would be an actual portrayal on the screen. 
Imagine the impression on the student of actually seeing the decom- 
posed snail float into Mrs. Donoghue’s glass from Messrs. Steven- 
son’s bottle ** or of watching Mrs. Carlill inhale from the carbolic 
smoke ball only to succumb to influenza notwithstanding.** No 
student would ever forget it. Nor I hope would he forget the 
effect of the judgment which, suitably cut, he could see and hear 
the court delivering. In time perhaps the more photogenic judges 
will allow talking films to be made as they deliver judgment but 
in the meantime studio reproductions will do very well. In the 
Middle Ages the judges allowed the apprentices to sit on the Bench; 
by the aid of films we can go one better and bring the Bench into 
the class-room. I prophesy therefore that the casebook of tomorrow 
will be found in the film library. Films will also be particularly 
useful to the professional law school in teaching the more practical 
subjects and crafts. At present it is virtually impossible to make 
interesting the teaching of court procedure; with the aid of a film 
it could be made vivid and instructive and American experiments 
have been directed on these lines.*7 Similarly I have long felt that 


34 92 N.Y.U.L.Q. 145, and 59 Harv.L.R. p. 710 et seq. 

35 Donoghue v. Stevenson [1982] A.C. 562. 5 

36 Carlill v. Carbolic Smoke Ball [1893] 1 Q.B. 256. 

37 As in their film ‘Trial by Jury’. This is a non-musical not to be confused 
with the Gilbert and Sullivan opera with the same title. For further informa- 
tion see The Organisation and Operation of Continuing Legal Education, the 
Handbook of the Committee on Continuing Legal Education of the A.L.I. and 
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company law demands film treatment, and that is certainly a way 
of attempting to teach advocacy. Examples could be multiplied. A 
University Film Bureau has recently been established in England 
but I am unable to ascertain whether it has considered experiments 
of this nature. 

These are by no means the only experiments which have been 
made in America (on the contrary there are dozens of others °°) but 
I have selected them because they seem to be those which could 
be most advantageously adapted to English conditions. Subject 
to correction, I do not think that as regards teaching methods (as 
opposed to examinations) we have anything to learn from Conti- 
nental practice. In particular, our smaller classes and closer 
personal relations between teacher and student seem in every way 
superior. 


V. EXAMINATIONS 


During the last 100 years the legal profession has come to rely 
more and more on examinations at every stage of training from 
initial entry until final admission to practice. Their importance can 
therefore hardly be exaggerated; the whole character of the instruc- 
tion must be to a large extent dependent on the character of the 
examinations. 


Present Type of Examination. 

In general these are now exclusively written; except at Oxford, 
viva voce tests if held at all are perfunctory and based on the 
principle that a candidate can do himself no harm but may, if he 
is on the borderline, do himself some good. 

The questions asked in the written examinations fall roughly 
into three classes : 

1. Pure tests of memory on points of detail. For example : 

‘What is the order of succession in the case of deaths after 
1925 ? This type is still common in the professional examina- 
tions. 

2. Essay questions. For example: ‘ Sketch the history of 
freehold tenures’. This type is found principally in the 
university examinations. 

8. Hypothetical case problems. This type is now increasingly 
common in both university and professional examinations and 
there is no need to give examples. ` 


A.B.A., at p. 18 et seq. Apparently, by the process known as ‘ kinescoping ’ 
(i.e., filming a television programme), a one-hour film can be produced for as 
little as $2,500. 

38 Several illustrations appear in every issue of the J.L.E. One, which is 
strongly supported by those with experience of it, is the institution of group 
research. Not only does this. lead to valuable work being done but it is a 
less formidable and frightening step for the last-year university student, than 
having to write a long dissertation all on his own. 
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If it is conceded that the object of a university examination 
is to test the candidate’s understanding of principles rather than 
mere knowledge, it follows that only questions of the second and 
third type have any value. Similarly if the object of the pro- 
fessional examinations is to test practical proficiency then only 
questions of the third type are appropriate. Hence it is becoming 
widely recognised that the problem question is the most valuable 
type of all. 


_ Criticisms. 

But the value of even the problem question is reduced by a 
number of factors. In the first place, even there memory plays 
a disproportionate part since the candidate in the examination room 
is unable to refer to the authorities. The good lawyer is not one 
who relies on his memory and claims to ‘ know the law’, but one 
who refuses to rely on his memory but knows where to look up the 
law. This inability to use the normal tools of our trade militates 
particularly against the effectiveness of written papers as a practical 
test in the professional examinations. No one, I imagine, would 
attempt to test the practical proficiency of a carpenter without 
allowing him to use his tools, but this is precisely what we do 
when trying to test the practical proficiency of a lawyer. 

Secondly, in all English legal examinations, the time factor 
plays a disproportionate part. The examinations are a race against 
the clock and victory goes to the fastest thinker and writer and not 
to the most profound and careful. I am not suggesting that the 
qualities displayed by the fortunate possessor of an examination 
technique are valueless; on the contrary the ability to think clearly 
and quickly, and rapidly to separate the essentials from the non- 
essentials, is most important and useful.*® At the same time our 
passion for speed seems excessive. It reaches its climax in the 
Solicitors’ Final but applies to a greater or lesser extent to all other 
examinations. 

Thirdly, the form * ‘in which the problem has to be presented 
makes it misleadingly ‘simple as a practical test. In practice the 
facts are not presented t ithe lawyer with the irrelevancies separated 
from the relevancies. ‘has to ascertain, as best he may, what the 
true facts are and then de tide which of them are relevant and what 
are the appropriate legal Wles. In an examination, however, the 
facts, and only the essentia, facts, are supplied to him and there is 
therefore no test at all of one òf the most important and difficult tech- 
niques, that of finding out tie whole truth from someone possibly 
trying consciously or unconsc. husly to conceal part of it, and of 
deciding which of the facts s^ elicited are relevant. Even the 


b 
N 


39 I think that this feature of our exan. “nation system may account for the less 
discursive approach of an English } yyer as contrasted with that of his 
Continental colleague. x 
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subsequent problem of deciding upon the relevant legal rules is 
over-simplified, for the heading of the paper will tell him what 
branch of law is concerned and he is not expected to consider any 
others. In practice, problems do not arrive appropriately labelled 
and all too often they do not fit into any one water-tight 
compartment. 

Under present-day conditions no steps are practicable which 
would completely eradicate these defects. If we only had to deal 
with half-a-dozen candidates it might be possible to place them in 
a law library and allow a representative selection of clients to consult 
them, but when we have to deal with five or six hundred this is 
not feasible. On the other hand, a consideration of Continental 
examination methods suggests that we might go some way towards 
improving the quality of our tests. 


The German System. 

The German system, which I select as typical, involves two 
State examinations, one at the end of the university course and 
the other at the end of the practical experience as Referendar. The f 
former consists of (a) a complicated legal problem which has to 
be answered by a thesis prepared at leisure, (b) a series of papers 
(five hours being allowed for each) answered under supervision but 
with the use of the appropriate codes, and (c) an oral examination 
lasting one or two days for a small group of candidates. The second 
examination is similar except that two questions, one theoretical 
and the other practical, have to be answered at leisure, and that 
the practical question consists of an actual case and all the papers 
involved in it are sent to the examinee who has to prepare a written 
judgment. This system goes far towards eliminating the defects to 
which I have drawn attention and I suggest that its best features 
might be adapted for use in England, perhaps on the following 
lines: 


Suggested Reforms. 

The university examinations should still consist primarily of 
papers written under supervision in a fixed time but there should 
be far fewer questions in each paper. I would like to see papers 
of only four questions, two of the essay type and two problems, 
one of each type to be answered in three hours. But the problems 
would be very different from the present type; there would be a 
lengthy statement of facts relevant and irrelevant and several - 
different legal points would be involved.*** Tf all subjects were 
required and none optional each problem could involve several 
different branches of the law. Moreover, the candidate would be 
supplied in the examination room with copies of any relevant 


38a Only on this basis would it be reasonable to reduce the number of questions 
to the extent suggested; the German practice has been criticised as going too 
far in this directiion. 


a~ 
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statutes. In the final university examination the candidate should 
also be required to prepare at leisure a short thesis on which he 
would be cross-examined at a lengthy and thorough viva voce. 

The professional qualifying examination should consist exclu- 
sively of practical problems. The bulk of these would be answered 
in the examination room under supervision, and one question in 
each paper would probably suffice. For example, in conveyancing, 
the candidate might be given a contract of sale and abstract of 
title and asked to prepare requisitions and draft the conveyance ; 
in divorce he might be supplied with the case papers and required 
to advise on evidence and settle-the petition; in company law he 
might be handed a draft memorandum and articles of association or 
prospectus and instructed to settle them. At least a whole day 
should be allowed for each such question and the candidate would 
be supplied at least with relevant statutes. In addition the 
candidate should be sent photostat copies of the actual papers in 
some case raising nice legal problems and asked to write an opinion 
at his leisure. Once again he would be questioned on this at a 
subsequent oral examination. 

The advantages of such a scheme, if practicable, are sufficiently 
obvious. Time pressure would be reduced and the problems would 
equate far more closely to those met in practice and place less 
weight on mere memory. Moreover, the candidate would be dis- 


` couraged from keeping his law in water-tight compartments, which 


is such a noticeable and pernicious result of our present system 
particularly where examinations are held at the end of each session 
so that the candidate can write-off and forget one year’s work 
before proceeding to the next. On the other hand, it would 
certainly mean that examinations would take longer and require a 
far more elaborate organisation. The question is whether such a 
scheme is possible. 


So far as the universities are concerned, I can see no really 
serious difficulty. It would mean that during the final term of 
the three-year course virtually the whole of the students’ time and 
a considerable portion of the teachers’ would be taken up with 
examinations, but at present this term is largely devoted to 
‘ swotting °’ and coaching for the examination so that their time 
would be at least as profitably employed. Some steps have already 
been taken towards supplying statutes in the examination room; 
this has been done for many years in certain papers at Cambridge 
and the practice is now being introduced in London. It may be 
objected that if only the relevant statutes are supplied it defeats 
one of its own objects, that of seeing if the candidate knows where 
to find his law. In fact, however, it is probably safe to assume 


“9 In recognition -of this evil and in an attempt to cure it, Chicago Law School 
have in fact introduced the use of problem questions somewhat on the lines 
suggested (see Katz, 4 Chi.L.R. p. 581 et seq.). 
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that a candidate in land law will at least know that he should turn 
to the Property Legislation of 1925 and a candidate in company 
law to the Companies Act, 1948; the important thing is to see if he 
can find his way about these Acts. The ideal would, of course, be 
to supply a complete set of statutes and law reports, but this is 
clearly impracticable. 

For the professional examination, the papers answered in the 
examination room would not present any more difficulty than at 
present; each question would be more difficult to set and mark 
but there would be fewer of them. But an examination board or 
boards would have to be in constant session, setting and marking 
the questions to be answered at the candidate’s leisure and carrying 
out the oral examinations. While numbers remain as high as at 
present some measure of decentralisation would probably be vital 
with separate boards for different parts of the country. Probably 
it would be advisable for each to have a permanent chairman, the 
remainder of the board consisting of teachers and practitioners 
representing both branches of the profession who would hold office 
for a short time only. Such an arrangement, coupled with the 
fact that teaching at the professional law school would be by practi- 
tioners, would compel the whole of the profession to take a much 
greater interest in legal education, and this, I cannot but think, 
would be a very good thing. 

One objection which may be raised to these suggestions is that 
unless all questions were answered under supervision, cheating would 
become rampant and the work submitted would not be the 
examinee’s unaided efforts and might indeed be undertaken for 
him by professional crammers. In my opinion, however, the effect 
would be quite the reverse; cheating would become virtually 
impossible and the menace of cramming be eradicated. None of 
the questions, whether those to be answered inside or without the 
examination room, would be of the type which can be ‘ spotted ’ 
in advance or for which it is possible to ‘cram’. The candidate 
might, it is true, seek the assistance of others in answering the 
questions tackled at leisure. But why should he not? If he is 
wise, when he sets up in practice he will discuss his problems with 
his colleagues and it is no more cheating to pick another’s brains 
in discussion than it is to refer to his writings. If, however, he 
should go further and present another’s opinion as his own, he 
would be, not a cunning cheat, but a foolish plagiarist who would 
inevitably be detected when he was cross-examined on it at the 
oral examination. 


Personnel Selection Tests. 

This brings me to the final question under this head : can modern 
forms of personnel selection tests ever take the place of formal legal 
examinations or be used to supplement them? The answer, fairly 
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clearly, is that they can never completely supersede examinations. 
The most that is claimed for such tests is that they measure 
intellectual capacity and assess temperament; they do not determine 
knowledge, understanding or the actual possession of particular 
skills. In other words they cannot be used to decide whether a 
candidate is a good lawyer. On the other hand, they should be 
valuable in deciding whether he is capable of ever becoming a good 
lawyer ; their function is somewhat similar to that of blood tests in 
determining paternity. This suggests that as a test for entry into 
the university or apprenticeship, use could be made of them as a 
supplement to orthodox examinations. Instead of accepting 
matriculation or its equivalent as the sole criterion, entrants might 
also be required to submit to a ‘ Stoke d’Abernon”? test similar to 
that of the Services’ Selection Boards. This should at least enable 
those to be weeded out who are unlikely ever to make good lawyers 
and guidance might be given to the others on the type of legal 
career best suited to them. To some extent an additional test is 
already imposed since, owing to the shortage of places at univer- 
sities, most of them hold their own tests additional to matriculation, 
but none of these, so far as I know, attempts to determine special 
intellectual and temperamental fitness for admission to the law 
faculty. Similarly, the Law Society now interview each applicant 
prior to entry into articles, but, so far as I can ascertain, these 
interviews are of the old-fashioned type with questions such as 
‘what school did you attend? ’, ‘what games do you play?’ and 
‘what are your hobbies?’ In other words, they are designed to 
ensure that the applicant is a gentleman, rather than a potential 
lawyer. No one would deny that a lawyer is the better for being 
a gentleman, and it is arguable that he cannot be a good lawyer 
without being a gentleman, but what cannot be argued is that 
every gentleman is capable of being a good lawyer. Hence, the 
present type of interview is at best inadequate and at worst capable 
of abuse for the maintenance of. class distinctions. If I may 
borrow an analogy from the army, we are at present at the early 
O.C.T.U. Board stage; it is time we moved on to W.O.S.B.’s. If 
a professional law school is established with the primary purpose 
of providing evening teaching, there seems no reason why it should 
not be used in the daytime as a centre for these preliminary 
tests. 


VI. SELECTION AND STATUS oF TEACHERS 


Practitioners v. Teachers. 

There is in this country a,wide gulf between the practising and 
the academic sides of the profession. To some extent this is 
inevitable; university law teaching is now a whole-time job and it 
is virtually impossible to combine it with practice. It is still 
possible to be primarily a teacher but to do a small amount of 
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part-time practice, or to be primarily a practitioner and to do a 
small amount of part-time teaching (I have suggested that this 
should be the normal position at a professional law school). More- 
over, there is no reason, in theory, why there should not be a 
constant interchange between the teaching and the practising sides, 
and in U.S.A. this is a common occurrence. But in England this 
does not happen except very rarely ; the gulf separating the two sides 
is not only wide, it is unbridged. The consequences might not be 
serious if the two sides were regarded as of equal status; but they 
are not; the academic side is very definitely regarded as on a lower 
plane and to a practitioner academic distinction is not a professional 
asset but a liability to be concealed at all cost. No professor as 
such 4! has ever been ‘elevated’ to the High Court bench, no 
judge has ever ‘ descended ’ from the Bench to a professional chair, 
and nothing is more nauseating than the patronising air of mock 
humility usually affected by one of His Majesty’s judges when 
addressing an academic gathering. A psychiatrist will doubtless 
diagnose from these remarks that I am suffering from. an inferiority 
complex. Precisely. It is my submission that English teachers 
of law suffer from an acute inferiority complex and that this is a 
bad thing for the profession as a whole. 

Very different is the position in America. There the dividing 
line between teachers and practitioners is much less clearly defined 
and a constant interchange takes place between the two sides. 
Translation from an academic chair to the judicial bench (or vice 
versa) is quite common and a considerable proportion of the Federal 
Supreme Court has been so recruited. Hence, as Professor Laski ‘? 
says, ‘ The professor of law in a faculty with a high standing in the 
profession is a man held in high esteem; even his favourite pupils 
are sought after. Judges will eagerly canvass his opinion of their 
decisions; they are not unlikely themselves to write against him in 
defence of ‘themselves. ... As a result no one who knows the 
dozen or so major law schools can really doubt that they are far 
more alive, far more able to elicit eager interest from their students, 
far more likely to be engaged in significant research, than all the 
English law schools put together’. These are hard words, but I 
am afraid that they are true. 

In so far as practitioners are to blame for the present unhealthy 
position, there are signs that they are beginning to display a juster 
appreciation of the teacher’s role. The recent addresses delivered 
by judges to the Society of Public Teachers of Law have not dis- 
played the patronising attitude to which I have referred and the 


41 Blackstone was appointed in his capacity of practitioner and M.P. rather 
than as a professor and writer. 

42 The American Democracy, p. 371. It must be emphasised that these remarks 
only apply to the major American schools; there are a great many inferior ones. 
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speech of Lord Justice Denning at the last meeting was a remark- 
able and encouraging tribute to the value of academic studies.** 
If practitioners were more closely associated with teaching and 
examining on the lines which I have suggested it might be expected 
that this would help still further. But the fault is not all on the 
side of the practitioners; if our teachers do not deserve the good- 
natured contempt in which practitioners hold them, it must be 
confessed that on the whole their stature is not comparable with 
that of the leaders of the Bench, Bar and solicitors and that we have 
produced few, if any, really great teachers—great, that is to say, 
not as scholars but as teachers. The vital need, therefore, is to 
improve their quality and the question is how this is to be done. 


Selection of Teachers. 

I believe that there is nothing fundamentally unsound in our 
methods of selecting teachers. In contrast with Continental 
practice, we do not over-emphasise the importance of published 
work but place some value on practical experience and more on 
teaching ability (students are apt to doubt this, but such is the 
case). I should not have thought that it was necessary to argue 
that we are right so to do but I was startled to observe that as 
recently as 1983 the contrary view was expressed by Professor de 
Zulueta.** He conceded, somewhat reluctantly, that in some 
teaching posts practical experience might be valuable but regarded 
pedagogic ability as of little importance, fit only for an infants’ 
school, ‘In a university lecture room’, he said, ‘ the essentials 
are to know your subject, to prepare your lecture conscientiously 
. +. and to speak up.’ I could not disagree more. In my opinion 
the most important quality is to be interesting—knowledge and 
accuracy come second. The object of lectures is not to display 
the teacher’s learning but to encourage the student to learn and 
it is no bad thing if he shocks them into life by an occasional 
heresy or even ‘howler ’—an interested class will soon correct 
them.*® 


The Status of Teachers. 

I therefore consider that our selection tests are those best 
adapted to secure the best recruits from those applying, and if we 
do not get the best teachers it is because the best do not apply or 
do not remain long on the teaching side. In truth it is mainly 
for the latter reason. Owing to the fact that practitioners are 


13 But he subsequently discovered that it was still unsafe to quote academic 
authority for his judgments (see Hopes v. Hopes [1949] P. 227 at p. 238 (C.A.) 
and Wheatley v. Wheatley [1949] 2 All E.R. 428). 

“4 (1934) J.S.P.T.L. p. 1. 

45 Most of us find no difficulty in making sufficient mistakes accidently but if 
we ever attain perfection there is something to be said for introducing ‘ this 
week's deliberate mistake’ in order to keep the class on the qui vive. 
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ill-remunerated in the early days there is no particular difficulty in 
initially attracting the best young men; an Assistant Lectureship 
at £450 per annum is just what a newly called barrister needs in 
order to tide him over until he can build up a practice. But once 
he has found his feet he drops teaching and devotes himself to a 
pursuit of the more glittering prizes offered by the Bar. This 
is not solely, or perhaps mainly, for purely mercenary considerations 
(on the whole the best teachers are those who are not particularly 
interested in making money) but because of the lower status of the 
teaching side reflected in the lower remuneration. The annual 
salary of a Law Lord is £6,000, of a Supreme Court judge £5,000, 
of a county court judge or a metropolitan police magistrate £2,000, 
and the county court judge is paid as a High Court judge while 
sitting as a Divorce Commissioner. These judicial salaries are to 
be increased. A leading barrister or solicitor can earn considerably 
more than the highest of these. The basic salary of a university 
professor has just been increased to £1,600.*° From these scales 
it is easy to see what view the profession take of the place of 
teachers in the professional hierarchy. 


Academic Salaries. 

These inadequate salaries are of course in line with academic 
salaries generally and law teachers display an understandable reluc- 
tance to suggest that their salaries should be increased above those 
of their colleagues. Nevertheless, and at the risk of being thought 
wanting in delicacy, I venture to suggest that their position is not 
wholly comparable with that in other faculties. Not only can they 
earn more in practice (which alone has been thought to justify 
increasing the salaries of teachers in medicine) but they have fewer 
opportunities of substantially supplementing their incomes from the 
sales of their books. A work on economics, political science, 
sociology, history, literature, or the physical sciences, may become 
a best seller and earn large royalties, but nobody bas made a 
fortune out of a law book.*’ 

It is therefore submitted that a substantial increase in law 
teachers’ salaries is essential if the status of the academic side is 
to receive due recognition, and that there is justification for such 
an increase even if it means introducing a disparity with other 
academic salaries. I fully appreciate that this is a most unfavour- 
able time to put forward further ‘ wage claims’ and that in view 
of the increases recently authorised there is no immediate prospect 
of their being granted. Nevertheless I think it vital to emphasise 
here and now that legal education is important to the whole 


46 There are admittedly supplements which vary from university to university, 
but a law professor has little hope of overtaking a county court judge. 

47 The largest royalties in recent years were probably earned by a ' Penguin 
Special '—but this was written by a practitioner. 
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profession, that its quality depends on the teachers and that the 
quality of the teachers depends on adequate recognition of the value 
of their services. Professor Simpson has recently told us ‘** that 
this has been recognised in America, where a committee has recom- 
mended that the salary of a senior law teacher should be at least 
equal to that of a federal circuit judge. Unfortunately the English 
professional bodies have never thought it their business to interest 
themselves in law teachers’ salaries. They have, at times, boasted 
of being ‘efficient trade unions’ ** and have intervened to secure 
adequate salaries for legal civil servants. But teachers have not 
been thought worthy of consideration. The British Medica] Associa- 
tion have taken a different view, with consequences which we have 
seen. 


Professional Recognition. 

Another step which might be taken to improve the standing of 
the academic side is for the grant of silk to distinguished teachers 
to be made regular and ordinary instead of extraordinary and 
irregular. If the honour of becoming a K.C. were known to be as 
readily available to those who decided to devote themselves to 
teaching as to those who practised at the Bar this would auto- 
matically do much to improve the status of the teaching side. 
Similarly no teacher has ever been elected to the Council of the 
Law Society *° and although the number of teachers who are or 
remain solicitors is comparatively small it is for consideration 
whether means could not be found for securing their representation 
on the Council where their knowledge of educational matters would 
be of value apart altogether from the resulting increase in teachers’ 
prestige. 


Teaching at the Professional School. 


The provision of teachers for a professional law school of the 
type suggested would of course raise new problems. For reasons 
already stated I regard it as vital that the teaching should be by 
those who are primarily practitioners, but this of course does 
not mean that every practitioner, however distinguished, would 
necessarily be a suitable teacher at the school. On the contrary 
great care would have to be taken in their selection so as to ensure 
that they not only knew their subject but knew how to put it across. 
Happily an experienced lawyer is almost bound to have acquired 


48 At the 1949 meeting of the S.P.T.L. (1 J.S.P.T.L.(n.s.) 256). The Report 
to which Prof. Simpson referred has now been published sub nom. Legal 
Education and Admissions to the Bar in California (Los Angeles, 1949). 

49 Speech of President at Law Society’s Special General Meeting, January, 1946 
(48 Law Society's Gazette, p. 36). The Law Society have also given a lead 
by offering salaries to the teachers of their School of Law on a higher scale 
than that applicable to university teachers in comparable posts. 

50 The late Dr. Leslie Burgin was elected after he gave up teaching. 
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this ability to some extent. Moreover the task of the teacher at 
the professional school would be somewhat easier than that of 
the university don since he would be discussing practical problems 
of the type familiar both to him and to his audience and therefore 
not so difficult to make interesting as the more abstract problems 
discussed at the university. 


VII. Conrinuinc LEGAL EDUCATION 


By the expression ‘ continuing legal education’? I do not mean 
advanced research. That is of course of great importance and it 
is one of the gravest slurs on our profession that neither barristers 
nor solicitors have ever had any organised study activities. But 
such activities are a consequence of legal training rather than part 
of it and therefore fall outside the scope of this paper. In any 
case in the Institute of Advanced Legal Studies we now have an 
instrument for use in connection with such studies and all that 
is needed in addition is an awakened professional interest such as 
might be expected to result from an improved legal education. 

What I have in mind are arrangements for enabling practitioners 
to keep their law up to date. At present we go to some pains to 
test, however inadequately, the qualifications of lawyers on their 
original entry into the profession, but we do nothing to ensure 
that they remain qualified thereafter and very little to help them 
to be so. But if it is not easy to become a good lawyer it is equally 
difficult to remain one. Once again we lag behind the U.S.A.. 
where national and local arrangements for continuing legal training 
have been in operation for several years, formerly co-ordinated by 
the Practising Law Institute and now by the Committee of the 
American Law Institute collaborating with the American Bar 
Association. The handbook of this Committee published in 1949 
surveys what has already been done under this head and what 
is in preparation for the future. 

In England tentative moves in this direction have been made by 
the Law Society, which organised a series of refresher courses for 
solicitors returning to practice after the war and which has since 
provided and published lectures on recent developments and new 
legislation. The Bar does not seem to have done anything at all. 
The need for further extension is sufficiently obvious, and that 
practitioners would welcome it is shown by the fact that such lec- 
tures as the Law Society have organised have been over-subscribed. 
I have already suggested that the Professional Law School should 
run optional diploma courses in special subjects which practitioners 
could take after qualifying, thus enabling them to extend the ambit 
of their knowledge. I further suggest that in addition the School 
should run special refresher courses to enable them to keep their 
existing knowledge up to date. While I would not recommend 
subjecting them to further examination tests it would, I think, be 
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reasonable that the Law Society should make it a condition of 
renewal of a practising certificate that such a course is taken, say, 
every five years and that the Bar Council should institute a similar 
tule. By arrangement with the local Law Society and Bar these 
courses could be held in the major provincial centres as well as in 
London. 

Another desirable innovation would be an annual or bi-annual 
conference under the auspices of the Bench, Bar and solicitors to 
consider the state of the law in various sections. Not only would 
this be of educational value but it would also direct attention to 
the matters most in need of reform. At present the solicitors do 
consider certain topics of general legal interest particularly at the 
provincial meetings of the Law Society, but meetings of the Bar 
Council only consider matters of professional organisation and 
remuneration. Up to the present the only conferences at all com- 
parable with these suggested have been the two Anglo-French Legal 
Conferences, for which the Law Society was largely responsible, and 
the meetings of the International Bar Association. Both these have 
embraced lawyers of all branches and functioned through various 
committees, each considering different- branches of the law. It 
seems strange that the traditionally insular Englishman should be 
more eager to discuss his problems with foreigners than with his 
own colleagues; it is noticeable that both these are post-war 
developments and it may not be over-cynical to suggest that the 
present difficulties attending individually arranged foreign travel 
account in some part for this eagerness. Be that as it may, a 
comparative and international approach to these problems is all to 
the good, but it should be additional to, and not in substitution for, 
discussions at home. 


VIII. CONCLUSIONS 


I therefore answer my original question by saying that all is far 
from well with English legal education and training. I do not 
expect that everyone will agree with my diagnosis of our ills and 
it is unlikely that anyone will agree with all my cures. But I do 
claim to have established a ease for inquiry. The progress made 
in the last 100 years, though considerable, has been disappointingly 
short of that needed if we are adequately to face the requirements 
of today—let alone of tomorrow. In 1846 the Legal Education 
Committee reported that ‘the present state of legal education: is 
extremely unsatisfactory and incomplete and in striking contrast 
and inferiority to such education in all the more civilised States of 
Europe and America ’; in 1948 Professor Laski could say very much 
the same. In the intervening period there has been an immense 
growth of teaching but the professional bodies continue to rely on 
examination tests of doubtful value rather than upon compulsory 
and supervised training. Arrangements for the Bar still lag far 
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behind those for solicitors but neither branch has yet succeeded in 
securing an adequate balance between theoretical and practical 
instruction and both retain anachronistic financial barriers to 
admission. Sensible co-ordination between the arrangements of the 
two branches, and between them and the universities, seems as far 
off as ever, with wasteful results. And our teachers, handicapped 
by a sense of professional inferiority and by unintelligent examina- 
tion requirements, are unable or unwilling to keep abreast of modern 
developments and to experiment with new teaching methods. 

If then an inquiry is called for, what form should it take? I 
personally would like to see it undertaken by the profession and not 
imposed upon us from outside, but unhappily there is little sign of 
the requisite professional interest in or awareness of the problems 
involved. The traditional apathy of lawyers towards law reform 
is apt to become a positive antipathy when any reform of their pro- 
fessional organisation is involved.” A further difficulty is that, in 
contrast with America, we have no professional body representing 
the profession as a whole which might carry out the investigation.” 
If the Advisory Committee recommended by the Atkin Report had 
ever been set up this might have proved a satisfactory body, but it 
is useless for the Bar Council or Council of Legal Education, the 
Law Society, and the universities each to attempt to tackle it in 
isolation. Nor has the Society of Public Teachers of Law the 
necessary power or status. On the other hand we now have a 
Standing Joint Committee of the Bar Council and the Council of 
the Law Society and if this could get together with the S.P.T.L. a 
satisfactory committee of inquiry might be appointed. It seems 
regrettable if a profession which has been largely responsible for 
the new Legal Aid Scheme cannot tackle the problem of their own 
education. As we have seen, the American and Canadian Bar 
Associations are carrying out surveys of a much more elaborate 
kind and it is arguable that a similar inquiry is necessary in this 
country; that it would be valuable I cannot doubt, but equally I 
am convinced that something much less elaborate and expensive 
would meet the immediate need. 

If, as I fear, the profession are not prepared to put their own 
house in order, then it is submitted that there is an overwhelming 
case for a further Royal Commission or Departmental Committee. 
It must be confessed that our recent experiences of such inquiries in 
this field have not been very encouraging, but I cannot believe that 
this need be so, particularly if their terms of reference were framed 
sufficiently widely on the lines of those of 1846 and 1854. 


51 It is a vicious circle. We shall never get lawyers interested in law reform 
until we reform legal education, but that is the last type of law reform likely 
to interest them. 

52 What such a professionally sponsored inquiry might accomplish is shown by 
the Report of the Survey Board on Californian Legal Education, referred to 
supra, p. 201, n. 48. 
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But a single ad hoc inquiry, even if its recommendations are 
carried out, can never be a complete solution to the problem. 
Legal education must become and remain a live question. To 
accomplish this increased activity will be essential on the part of 
both professional bodies and the Society of Public Teachers of Law 
and greater collaboration between all three. Legal education is a 
particularly useful field of activity for the new willingness of 
English lawyers to discuss their problems internationally. Visits 
of distinguished teachers of the common law from the Dominions 
and U.S.A. should be encouraged and there should be an increased 
exchange of views with Scottish, Irish and Continental teachers. 
Periodical conferences with them should be held to discuss methods 
of legal education. Additional powers should be conferred upon the 
S.P.T.L. and further duties should be undertaken by it. It should 
publish an annual ‘ Guide to the Study of the Law’ giving factual 
accounts of the institutions concerned in the teaching of law and 
this should include and not ignore the professional coaching estab- 
lishments and other non-university institutions. It should also 
consider conferring ‘ approval’ on such institutions, whether uni- 
versity or otherwise (as its American analogue does), so that bad 
sehools would be black-listed. It might also be well, particularly 
if a compulsory law degree is introduced, if the Society’s committee 
included representatives of the Bar Council and the Council of the 
Law Society and not merely of the Inns of Court and Law Society’s 
School. It should also concern itself far more than it does with the 
conditions and remuneration of the teaching side and become some- 
thing in the nature of the law-teachers’ trade union; owing to our 
divided profession this cannot safely be left to the professional bodies, 
each of which is concerned only with members of its own branch. 
It is also for consideration whether the ambit of the Society should 
not be widened so that all law teachers (and not merely ‘ public’ 
teachers) are eligible for membership. At present the coaches attract 
more students than any law school and it is doubtful whether the 
Society minimises their dangers by emulating the ostrich. If any 
scheme on the lines of my proposals were introduced I believe that 
the powers of the crammers would be much reduced, but no country 
has succeeded in eradicating them completely ** and it is too much 
to hope that we should ever succeed—even if we wished to try. 

. The vital need therefore is to awaken interest in this country in 
the problems of legal education and training, and that must be the 
excuse for this monograph. 

L. C. B. Gower.* 


53 In America, many so-called universities are in fact cramming establishments 
run for private profit. 
* Bir Ernest Cassel Professor of Commercial Law in the University of London. 


NAZI SPOLIATION IN CZECHOSLOVAKIA 


Tue discussion of a decision of the House of Lords performs a 
useful function only if the reviewer constantly bears in mind that 
no appeal lies to a Law Review, and that, therefore, he must 
primarily regard it as his task to ascertain the extent to which the 
House of Lords has actually stated the law, how far the decision 
rests on its peculiar facts and what attitude future generations are 
likely to adopt towards it. From this point of view the recent 
decision of the House of Lords in Kahler v. Midland: Bank, 
Ltd. [1950] A.C. 24, and its companion decision, Zivnostenska 
Banka v. Frankman [1950] A.C. 57, present great difficulties. 

The plaintiff in the former case was the undisputed owner of 
bearer securities deposited with the defendant bank and originally 
held by it for the Zivnostenska Bank who were the plaintiff’s 
bankers in Prague and with whom he stood in the ordinary relation- 
ship of banker and customer. Towards the middle of March, 1989, 
the Germans occupied Prague. The plaintiff, ‘who is of Jewish 
race, became a victim of their persecutions ’,’ and ‘the price of 
exile that was extorted from him was the transfer of all the 
securities that he possessed to the Bohemian Bank >? who, in the 
defendant’s words, were ‘then under the control or domination of 
the Germans and themselves held the said shares to an account 
called “‘ Vermégensamt ” for the German authorities ’.° This was 
brought about by a written agreement of March 29, 1939, between 
the plaintiff and the Bohemian Bank. On April 1, 1939, the plain- 
tiff left Czechoslovakia and went to France. On April 17, 1939, 
the Zivnostenska Bank requested the defendants to hold the plain- 
tiff’s securities in future for the Bohemian Bank, and added : ‘ This 
transfer is made by order and for account of the owner of these 
shares, Mr. Victor Kahler. .. . The ownership of the above shares 
remains unchanged’. On May 11, 1939, the defendants acknow- 
ledged receipt stating : ‘ Owner : Mr. Victor Kahler *, On July 26, 
1939, the plaintiff wrote to Zivnostenska Bank determining their 
authority to hold his securities and sent a copy to the defendants. 
On July 28, 1989, he issued a writ against them for possession. 
Their main defence was that Czechoslovakian exchange restrictions 
made it illegal for their bailors, the Bohemian Bank, to release the 
securities to the plaintiff. 

In November, 1948, the decision of the Court of Appeal which 
had dismissed the action and whose decision was reviewed at (1948) 


1 At p. 80, per Lord Normand. 
2 At p. 54, per Lord Radcliffe. 
2 Paragraph 11 of the defendants’ Case in the Record, 
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11 Mod.L.R. 479, was affirmed by a majority of the House of Lords 
(Lords Simonds, Normand and Radcliffe), Lords MacDermott and 
Reid dissenting. 

It is impossible to believe that there are many to whom the 
result, as justified by the House of Lords, will appeal, whose sense 
of justice will be satisfied by it. Lord Radcliffe (at p. 52) admitted 
as much when he said that it was ‘an anomalous set of circum- 
stances when the person who is the sole beneficial owner of pro- 
perty cannot obtain the aid of the law to recover its possession ’. 
The existence of this anomaly adds colour to the accidents to which 
this action was exposed. Would the result have been the same if 
the action had been finally decided in July, 1989, when the United 
Kingdom had not yet introduced a system of exchange control, but 
still regarded it as vital to maintain its reputation as a banking 
centre and to justify the confidence of foreign investors? Or if the 
action had been decided in July, 1944, when the full vigour and 
rage of Nazi spoliation was, as it seemed, indelibly impressed upon 
our minds, when the lawful Government of Czechoslovakia was in 
London and tried to mobilise its nationals’ resources for the common 
cause, when the freeing of Czechoslovakian assets from German 
contro] was a matter of public policy? Or if the defendant bank 
had availed itself of its right to join the Bohemian Bank,—a step 
which, on the clear authority of Wilson v. Anderton (1880) 1 B. & 
Ad. 450, the plaintiff could dispense with, but which, for inexplic- 
able reasons, Lord Simonds (at p. 26) and Lord Normand (at p. 84) 
apparently required him to take? 

These are matters which emphasise the fortuituaniess of litiga- 
tion, but which cannot now. affect the implications of the decision 
that the highest tribunal has rendered. They include numerous 
dicta of interest, but the following discussion must be confined to 
the essentials. 

The first point which the decision establishes is the rule of 
English municipal law that, if the owner of a chattel, by an action 
in detinue, claims possession from a bailee who holds it under a 
contract of bailment made with a bailor other than the owner, the 
bailee ‘is entitled to demand proof that [the owner] is entitled to 
immediate possession ° (at p. 84 per Lord Normand, at p. 56 per Lord 
Radcliffe). Perhaps there are some who would have expected the rule 
to be that recognised in several other legal systems, viz., that once 
the owner has proved ownership, it is for the defendant bailee to 
prove that he or his bailor has the right to immediate possession. The 
English rule as now propounded by the House of Lords puts on the 
plaintiff-owner the burden to prove that he is entitled to possession, 
it being irrelevant that the defendant’s bailor is not entitled to 
possession. It remains to be seen whether at some future date the 
courts will feel compelled to qualify the rule or whether, on the 
contrary, they will apply it literally and hold that, if A hires his 
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car to B for a period of one year and the car is stolen from B and 
then comes into the hands of C who deposits it with D, A cannot 
recover it from D, because the right to immediate possession is 
vested in B. Although it is settled that an action in trover or detinue 
does not lie, if the plaintiff is not entitled to possession, the par- 
ticular distribution of the burden of proof countenanced by the 
House of Lc ds does not seem to have been suggested by any 
previous decision. 

Apart from the question of burden of proof, it is submitted that 
the logical order of the problems to be decided in this case was as 
follows :. 

(1) Was the plaintiff’s right to possession determined by the 

proper law of his contract, if any, with the head-bailee? 

(2) If so, was there in fact any contract between the plaintiff 

and the Bohemian Bank which could defeat his right to 
possession ? 

(8) If so, was the contract subject to Czechoslovakian law? 

(4) If so, was the plaintiff by Czechoslovakian law in fact pre- 

cluded from obtaining possession ? 

(5) If so, was the effect of Czechoslovakian law. capable of 

recognition in England? 
All these five questions were answered in the affirmative by the 
majority of the House of Lords. 

1. The House must be taken to have established the principle 
that, as a matter of English private international law, it depends on 
the proper law of the contract between the owner and the head- 
bailee whether the former has such right to immediate possession 
against the latter as to impose a duty upon the defendant sub- 
bailee to surrender the chattel, and this is so even where the lex 
situs and the lex cause (the proper law of the contract) differ. 

This rule, as extended by the last few words, is perhaps not an 
obvious one and it may well be regarded as surprising that it 
was laid down by the House of Lords without even a word of refer- 
ence to that legal system which, in connection with rights to 
possession, one would least expect to be ignored : the lex rei sitæ. 
Yet there is probably no reason to quarrel with the proposition. 
Its application or adaptation, however, to other cases of possessory 
rights, particularly to cases of liens or pledges, remains a matter of 
speculation. Altogether this is a field which, apart from the short 
discussion by Dean Falconbridge, Conflict of Laws, pp. 400, 401, 
has been greatly neglected, but merits thorough monographic study. 
This must include a definition of the lex situs; from the English 
point of view the situs may well appear to be both the place where 
the sub-bailee exercises custody over the chattel, and the place 
where, according to such cases as Dollfus Mieg et Cie v. Bank of 
England [1949] 1 Ch. 869, 887-889, the head-bailee is in (construc- 
tive) possession. If and in so far as the situs is relevant at all, it 
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may also have to be considered whether in certain circumstances 
the existence or creation of a right to possession should not be 
dependent upon the cumulative effect of the lex (or leges) situs and 
the lex cause. Moreover, it will be necessary to inquire into the 
effects of the doctrine of renvoi; for instance, the Czechoslovakian 
Act on Private International Law of March 11, 1948 (sections 86, 
87—see Journal of Comparative Legislation, 8rd series, XX XI, 78), 
may mean that the question which the House of Lords submitted 
to the law of the contract would now be governed by English law qua 
lex situs. A detailed discussion of these and similar matters, how- 
ever, is beyond the scope of these observations. 

2. On the basis adopted by the House of Lords the plaintiff’s 
right to possession could obviously be defeated only as a result of 
a contract made with the Bohemian Bank as head-bailee. Such a 
contract could be found only in the agreement of March 29, 1989. 
It is, however, one of the most puzzling features of this case that 
none of the Law Lords relied on this agreement; indeed the defen- 
dants admitted and Lord Normand (at p. 30) and Lord Reid (at 
pp. 45, 49) held that, as it ‘was signed under duress, it is not 
binding’ on the plaintiff, that it was ‘ void as having been obtained 
under duress’. (Incidentally, since duress makes an agreement 
voidable only, it must be assumed that the plaintiff was held to 
have avoided it, probably by sending to the defendants, as agents 
of the Bohemian Bank, a copy of the letter of July 26, 1939, 
addressed to Zivnostenska Bank.) And even if the agreement had 
not been void on the ground of duress, it cannot be open to doubt 
that it became abrogated as a result of the outbreak of war on 
September 3, 1989, when Czechoslovakia became enemy territory : 
see the line of cases represented by Ertel Bieber v. Rio Tinto Co. 
[1918] A.C. 260. 

It was, however, held by Lords Simonds, Normand and Radcliffe 
(at pp. 26, 84, 54) that the plaintiff ratified the letter of April 17, 
1939, written by the Zivnostenska Bank and thus committed 
himself to the view that the transfer to the Bohemian Bank was 
a valid and proper transaction; this was said to follow from an 
amendment of the plaintifi’s statement of claim by which he relied 
on that letter to establish a contract between himself and the 
defendants direct—a contention which the House summarily dis- 
missed. It is difficult to follow this reasoning: if, as between 
himself and the Zivnostenska Bank, the plaintiff must be taken to 
have authorised the transfer to the Bohemian Bank, this cannot 
create or validate a contract between himself and the Bohemian 
Bank. With great respect, there also is almost irresistible force in 
the observation of Lord Reid (at p. 50): 


Still less can I see how he must be held to have admitted 
that the void agreement must for the purposes of this case be 
treated as a subsisting contract and, as I have said, this was 
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- not argued. It was argued, somewhat faintly I thought, that 
the appellant had, in effect, adopted that part of the void 
agreement which authorised the Bohemian Bank to hold the 
shares. Subsequent partial adoption of a void contract I find 
to be a difficult conception which I cannot accept as applicable. 


No evidence on the existence of the contract was given by the 
only Czechoslovakian expert called by the defendants. Indeed, 
neither party had pleaded that the contract, if any, was subject to 
Czechoslovakian law except that according to the defendants’ plead- 
ing the ‘ plaintiff by transferring the said shares into a depot with 
the defendants of the Bohemian Bank submitted himself according 
to Czechoslovakian law to all the provisions . . . of the financial 
and monetary regulations of Czechoslovakia’. It must be assumed, 
therefore, that the House reached its conclusions on the basis of 
English law. But in the absence of any pertinent discussion it is 
impossible to make the further assumption that the House intended 
to treat validity and ratification as matters which are always 
governed by English law, notwithstanding the fact that the proper 
law of the alleged contract is foreign. 

3. If there was a contract with the Bohemian Bank and if the 
applicability of Czechoslovakian law could be taken to have been 
sufficiently pleaded, it became essential to ascertain whether the 
contract was subject to English or Czechoslovakian law. It is 
here that, owing to the curious absence of evidence, there arose that 
artificiality which characterises the reasoning of all the Law Lords 
and of which some of them complained in eloquent terms. 

Lord Simonds (at pp. 27, 28), Lord Normand (at p. 85) and also 
Lord Radcliffe (at pp. 54, 55) held that the plaintiff’s contract 
with the Bohemian Bank must necessarily have been subject to the 
same law as that which governed his original, contract with the 
Zivnostenska Bank and that the latter was the law of Czecho- 
slovakia. This reasoning, of course, rests upon the facts of the 
case and does not involve any general principle. It would perhaps 
not have been accepted by Lawrence J. (as he then was) who in 
Banco de Vizcaya v. Don Alfonso [1935] 1 K.B. 140, 145, was 
inclined to reach the opposite result. It includes some special 
pleading which had to serve as a substitute for evidence and is 
explained by the ‘many suppositions and hypotheses’ (per Lord 
Reid at p. 52) that had to be made. Future generations will not 
fail to read it in its very narrow context. 

It should, however, be pointed out that the reasoning of the 
majority shows a complete disregard for the presumptions to which 
resort has been had in the past when similar uncertainties arose, 
and which, in the present case, might well have led to the applica- 
tion of English law as the lex loci solutionis and the lex situs. 
The other point which requires emphasis is the equally complete 
disregard for the political situation prevailing in Czechoslovakia in 
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1988-9. The majority in effect treated those contracting on behalf 
of the Czechoslovakian bank as quislings in that it overlooked the 
fact that they may well have preferred to submit the contract to a 
legal system other than that of Czechoslovakia for the very purpose 
of enabling the plaintiff to extract his property from German 
control. 

4. If the law of Czechoslovakia was applicable, the decisive 
question arose whether, by its provisions, the plaintiff was entitled 
to immediate possession. It is clear, as Lord Radcliffe stated (at 
p. 58), ‘ that, so far as the contract of bailment was concerned, the 
appellant could properly be said to have the right to recover 
immediate possession from the bank’. Indeed, that contract had 
come to an end in consequence of the plaintiff’s letter of July 26, 
1939. What, then, was it that stood in the way of the plaintiff 
recovering his property? It was nothing else than the fact that 
under Czechoslovakian exchange restrictions the Bohemian Bank 
required the National Bank’s licence before it could consent to a 
release. 

It would probably have been impossible to argue that, the 
contract of bailment having come to an end and a demand for 
delivery having been made, the proper law of the contract no longer 
had the power of conferring a right to possession on the ex-bailee. 
What would, however, seem to have been open to very serious 
argument was the question whether in truth and in fact Czecho- 
slovakian law did grant a right to immediate possession to the 
Bohemian Bank; for this must be the inevitable consequence of a 
denial of the plaintiff’s right to possession: if he does not have it, 
the Bohemian Bank must have it. Lord Radcliffe was indeed logical 
in concluding (p. 57) that the House was bound ‘ to treat the appel- 
lant as having ceded- the lawful possession of his shares for an 
existing, though indeterminate, period and to hold him accordingly 
disentitled to the relief he claims °’. 

The provisions of Czechoslovakian Jaw, making it unlawful and 
punishable for the Bohemian Bank to transfer the securities to the 
plaintiff, created an impossibility of performing the contract by 
re-delivery. But, apart from this purely contractual effect, did they 
create a right to possession? This is, of course, primarily a 
question of Czechoslovakian law, on which no evidence was called. 
As a matter of principle the answer ought to be in the negative. 
The point can be tested by assuming that the defendant Midland 
Bank had released the securities to the plaintiff. Could the 
Bohemian Bank which, as was admitted, had no claim to or lien 
upon the shares, have recovered possession from him? So to hold 
would make a curious result clearly preposterous. That export 
restrictions do not give a right to possession is well illustrated by 
the decision in King of Italy v. De Medici (1918) 34 T.L.R. 628. 
The King of Italy claimed possession of certain works of art which 
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were not his property but which had been exported from Italy and 
brought to this country without such consent as was required by 
Italian law. On an application for interlocutory relief Peterson J. 
held that the plaintiff had failed to show a cause of action. 

5. If by the law of Czechoslovakia the Bohemian Bank acquired 
a right to possession, the question arose whether it was capable of 
recognition or enforcement in England. The House of Lords 
negatived the suggestion that this was penal or revenue legislation 
to which no effect could be given here; it did not refer to Banco de 
Vizcaya v. Don Alfonso, ubi supra, which, in relation to the events 
of 1989, is by no means without bearing upon the present case. 
Without giving any reasons, however, the House also held that no 
confiscation of assets situate outside Czechoslovakia was involved. 
A reviewer who previously ventured to express a different view, 
while not required to recant, must respectfully bow to the verdict 
of the supreme tribunal. But he cannot help adding that the 
realities of the case, which are to be found in the Bohemian Bank 
being allowed to assert a right of the National Bank of Czecho- 
slovakia, tend to bring it within the ambit of the decision of the 
Court of Appeal in De Borbon v. Westminster Bank (1938) 49 
T.L.R. 414. 

Whatever view may be taken of the matters discussed in this 
note, the result reached by the House of Lords may perhaps be 
justified by article 5 of the Monetary Agreement between the United 
Kingdom and Czechoslovakia of November 1, 1945 (Cmd. 6694), 
by which the contracting governments undertook to ‘ co-operate 
with a view to assisting each other in keeping capital transactions 
within the scope of their respective policies and in particular with 
a view to preventing transfers between their areas which do not serve 
direct and useful economic or commercial purposes’. With the 
elaboration of this point the present comments, already unduly long, 
cannot be burdened. It will follow in an article in the British 
Yearbook of International Law, 1949. 

F. A. Mann.* 


* Dr. F. A. Mann, LL.D., Lond., DR.JUR., Solicitor; author of Legal Aspects of 
Money and of many articles and notes in law reviews. 


CONTRIBUTORY NEGLIGENCE: 
THE SECOND PLAINTIFF 


Waar is the position of a second plaintiff—husband, master or 
parent—suing for damages arising out of an act of negligence - 
committed against the first plaintiff—wife, servant or child—who 
has been guilty of contributory negligence? 

In Mallett v. Dunn [1949] 2 K.B. 180 a married woman 
was injured through the negligence of the defendant. In an action 
for damages brought by her and her husband she was found guilty 
of some contributory negligence and the damages awarded to her 
were, accordingly, reduced under the Law Reform (Contributory 
Negligence) Act, 1945, s. 1 (1). In respect of the special damages 
claimed by the husband for medical and household expenses, 
Hilbery J. held that the husband’s cause of action was personal to 
him and distinct from the claim made by his wife, and it was not 
defeated by the fact that she was guilty of contributory negligence; 
as the contributory negligence was the fault of the wife and the 
husband had not been at fault in making his own claim in respect 
of the damage which he had suffered the husband was not a person 
who had suffered damage ‘as the result partly of his own fault’ 
within the meaning of the Act of 1945; and therefore he was 
entitled to recover in full the damages claimed. 

Similar questions have been decided in the opposite way in 
Canada. In Knowlton v. Hydro Electric Power Commission of 
Ontario (1925) 58 O.L.R. 80—a case in the High Court of Ontario— 
a wife and her husband sued in respect of an injury done to her 
by the defendants’ negligence. The wife was held to be guilty of 
coniributory negligence, and her damages and those of her husband 
were reduced under the Contributory Negligence Act, 1924. The 
intricacies of that statute need not detain us, for the ground for 
the decision was stated to be that under the law as it stood before 
the passing of that Act the action of the husband must have 
suffered the same fate as an action by the wife brought at that 
time, that is, it must have been dismissed. 

McKittrick v. Byers (1925) 58 O.L.R. 158, decided in the Court 

_of Appeal for Ontario, reinforces this view. This was an action by 
an infant and her father to recover damages for her injury caused 
by the defendant’s negligence. As the cause of action arose before 
the passing of the 1924 statute, the contributory negligence of the 
daughter was held to defeat her claim. It was further held that 
the father’s claim ™%as thereby defeated also. 

Yachuk v. Oliver Z™is Co., Ltd. [1949] A.C. 386 is a Canadian 
case which was recently ‘fore the Privy Council. Here a boy of 
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nine bought some petrol from a garage and then burnt himself 
with it. The case was tried before Urquhart J. in the High Court 
of Ontario [1944] 8 D.L.R. 615. The learned judge found the 
garage, through their servant, guilty of negligence in supplying 
the petrol, and the boy guilty of contributory negligence. He held 
the boy to be 75 per cent. to blame. He thereupon reduced the 
damages of both the boy and of his father—suing for medica] 
expenses—to one quarter. The Court of Appeal for Ontario held 
that the boy was not guilty of contributory negligence and, there- 
fore, that he and his father were entitled to damages in full. In 
the Supreme Court of Canada [1946] S.C.R. 1, the five judges 
disagreed. Two of the judges held that the defendant garage were 
not negligent and that therefore the action should be dismissed. 
Three judges held that the garage were negligent; and, of these, 
one held that the boy was not guilty of contributory negligence, and 
was therefore entitled to damages in full, and two (Hudson and 
Estey JJ.) held that the boy was contributorily negligent and that 
his damages and those of his father should be reduced. In the 
result, an order was made restoring the decision of the trial judge, 
so that, in effect, the views of the two last-mentioned judges 
prevailed. The appeal to the Privy Council does not touch this 
point, for the Board held the boy not to be contributorily negligent. 
It was therefore unnecessary for the Board to consider what would 
have been the quantum of damages had there been contributory 
negligence by the boy. So here is a decision of the Supreme 
Court of Canada that the second plaintiff should suffer diminution 
of damages in the event of the first plaintiff being found guilty of 
contributory negligence. Here, again, although the construction of 
the relevant statute, the Negligence Act, R. S. O., 1987, c. 115, 
s. 2 (1) is discussed, the foundation of the decision is that at common 
law the father’s claim would have been defeated by the contributory 
negligence of the child. And this, in turn, was explained thus by 
Estey J. [1946] S.C.R. at p. 17: ‘While the father was in no 
way associated with the events that inflicted the injury suffered by 
the infant plaintiff, it must not be overlooked that, although a 
separate and distinct cause of action, his has been regarded as a 
consequential or dependant action and treated upon much the 
same basis as the infant’. 

Att.-Gen. of Canada v. Jackson [1946] S.C.R. 489 is another 
decision of the Supreme Court of Canada bearing on this principle. 
One D, a Canadian serviceman, being on leave of absence, was 
travelling to his home as a guest passenger in the respondent’s motor 
car. Section 52 of the Motor Vehicle Act (N.B. 1984, c. 20) nega- 
tives any right of action against the owner or driver of a motor 
car for loss or damage resulting from injury to, or death of, a 
gratuitous passenger. A collision occurred and D was seriously 
injured. The Crown sued for wages paid and medical services 
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rendered during D’s incapacitation. Held: The Crown, while bear- 
ing the relation of master towards a serviceman, has no direct or 
specific right of recovery against a third person for expenses incurred 
through injury caused by the latter to the serviceman; such right 
depends on whether the serviceman himself has any right of action 
arising from the act of the third person. Hence, where D, being a 
gratuitous passenger in the respondent’s automobile at the time of 
his injury, could bring no action against the respondent, neither 
can the Crown. 

These four Canadian cases all proceed on the same basis, namely, 
that the action of the second plaintiff is, as Estey J. puts it, ‘a 
consequential or dependent action’, and that (to quote Kellock J. 
[1946] S.C.R. at p. 498) : ‘ Accordingly, if the defendant’s conduct 
does not constitute a tort against the servant, the master has no 
cause of action’. Applied to this particular point of contributory 
negligence the argument is that at common law the contributory 
negligence of the servant (or wife or child) would defeat the second 
plaintiff’s claim altogether, and that the most he can recover now 
is damages reduced in the same proportion as are those of the first 
plaintiff. 

These Canadian cases cite a number of authorities both American 
and English. 

Grant J., in his judgment in Knowlton’s Case (supra), cites an 
American case of Winner v. Oakland Township (1898) 148 Penn.St. 
405. In that case, the wife having been found guilty of contribu- 
tory negligence, the court held that the husband could not recover 
consequential damages in respect of her injuries. 

The judgment of the court in McKittrick’s Case (supra) cites 
three American cases :— 

(a) Chicago and G.E. Ry. v. Harney (1867) 28 Ind. 28. A 
minor was hired by his father to the railway company and was 
injured by the negligence of the company. The court held that if 
the injury was caused by the boy’s own negligence along with that 
of the company the father could not succeed. 

(b) Kennard v. Burton (1845) 25 Mc. 89, Action by a father 
for injury to his infant daughter. The court held that if she 
contributed to cause the injury by her want of ordinary care, the 
father could not recover, 

(c) Burke v. Broadway and Seventh Avenue R.R. Co. (1857) 
84 How Pr. 289; 49 Barb. 529. Action by a father for injury to his 
infant son. Held, that contributory negligence of the boy defeats 
the father’s claim. ‘An injury received without reasonable 
prudence, on the part of the person injured, gives no right to 
recover amends in pecuniary damages. The father can recover only 
under the same circumstances of prudence’! as would be required 


1 This is quoted as ‘ providence’ in McKittrick’s Case (p.. 163). 
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if the action were on behalf of the boy’. Miller J., who dissented 
in part, concurred in this statement of the law. 

The English eases which are cited are not so convincing. Four 
are cited in McKittrick’s Case (supra). 

(a) Hall v. Hollander (1825) 4 B. & C. 660. This case is cited 
only to show that a claim by a father is based on the notion of loss 
of service, so that it falls to be governed by the same principles 
as a claim by a master. Hall v. Hollander is interesting in two 
other respects, though these are not referred to in. McKittrick’s 
Case. A distinction is drawn between a claim for loss of service 
and a claim for expenses, but there seems to be no authority 
which suggests that the one is any more or less dependent than the 
other on the right of action of the child. Also in Hall v. Hollander, 
Abbott C.J. says: ‘It is a principle of the common law that a ' 
master may maintain an action for a loss of service, sustained by the 
tortious act of another, whether the servant be a child or not’. 
Does the expression ‘ tortious act’ refer to a tort by the defendant 
against the servant or against the master? In the view of the 
present writer it must mean a tort against the servant, because 
if it meant-a tort against the master the dictum would be circular, 
amounting to a statement that the master may maintain an action 
for a loss of service if that loss of service amounts to a tort. 

(b) Chaplin v. Hawes (1828) 8 C. & P. 554. ‘Action for an 
injury done to a horse which the plaintifi’s servant was riding, by a 
cart which the servant of the defendant was driving’. The 
argument was concerned with whose negligence caused the accident. 
The first sentence of the judgment of Best C.J. is the only part 
of it which touches our point: ‘If the plaintiff’s servant had such 
a clear space that he might easily have got away, then I think 
that he would have: been so much to blame as to prevent the 
plaintiff’s recovering °’. 

(c) Pluckwell v. Wilson (1882) 5 C. & P. 375. This case is cited 

in McKittrick’s Case immediately after Chaplin v. Hawes. The 
paar a comment is that this ‘ was a like case. The child is in the 
same position’. But the report of Pluckwell v. Wilson, discloses 
no child and no servant. The plaintiff appears to have been driving 
his chaise personally. 

(d) Williams v. Holland (1888) 6 C. & P. 28. ‘ Case for driving 
a chaise against the plaintifi’s cart, and overturning it and injuring 
the plaintiff’s son and servant who was driving it’. The argument 
in this case turned on the question whether it should have been 
brought in trespass or in case. 

The whole report of the summing up runs as follows: ‘ Bosanquet 
J., in summing up, told the jury that if the injury was occasioned 
partly by the negligence of the defendant, and partly by the 
negligence of the plaintiff’s son, the verdict could not be for the 
plaintiff ’. 
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So far then we have two English cases which suggest that the 
negligence of the plaintiff’s servant will defeat the claim of the 
plaintiff. This seems a rather flimsy English foundation to support 
such a vast Canadian superstructure. But, even so, it may be 
enough. It may be said that the principle only applies where the 
servant is acting in the course of his employment. Of course, if 
the servant is so acting, it is clear that the servant’s negligence 
would defeat the master’s claim, just as much’ as the servant’s 
negligence would make the master vicariously liable were he to be 
defendant and not plaintiff. But there is nothing in the judgments 
to suggest that the principle is so confined. 

Knowlton’s Case (supra) cites a dictum of Lord Esher in the 
Court of Appeal hearing of The Bernina (2) (1887) 12 P.D. 58 at 
pp. 61-62. Lord Esher says: ‘... the question raised is, what is 
the law applicable to a transaction in which a plaintiff has been 
injured by negligence, and in the course of which transaction there 
have been negligent acts or omissions by more than one person? 
Upon many points as to such a transaction the common law is 
clear’. And then Lord Esher sets out eight points. Knowlton’s 
‘Case cites points 7 and 8. ‘ (7) If although the plaintiff has not 
been personally guilty of negligence, his servants have been guilty 
of negligence which has partly directly caused the accident, the 
plaintiff cannot maintain an action against any one. (8) If although 
the defendant or his servants has or have been guilty of negligence, 
the plaintiff or his servants could by reasonable care have avoided 
the accident, the plaintiff cannot maintain an action against any 
one’. 

` Again the question arises, does this principle only apply where 
the servant is acting in the course of his employment? Lord Esher 
does not say so. 

It may be said that the decision in The Bernina, affirmed by 
the House of Lords (18 App.Cas. 1), itself disposes of the point 
under discussion. But The Bernina is quite distinguishable from 
the case we are considering. What The Bernina did was to abolish 
the ‘doctrine of identification’, so that a passenger in a public 
vehicle can recover damages from a colliding vehicle despite the 
contributory negligence of the driver of the carrying vehicle. But 
in, such a case the driver of the colliding vehicle owes a clear 
duty of care to such passenger, so that the passenger has an 
entirely independent cause of action founded on a breach of duty 
of care owed to him personally. That is not the position here. 
The second plaintiff’s cause of action is not in negligence at all; 
it is for the specific tort of causing loss of services or causing 
expenses, and it would lie equally whether the act which caused 
the injury were negligent or deliberate. But in the present writer’s 
view it is a derivative tort, which only is a tort if it be caused by an 
act which is also a tort against the servant. 


Von. 18 15 
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Kellock J., in Jackson’s Case (supra), quotes from Lord 
Blackburn’s speech in Darley Main Colliery Co. v. Mitchell, 11 App. 
Cas. 127 at p. 142. Lord Blackburn is speaking of the general 
principle that for a tort to arise there must be both injury and 
damage. ‘So’, he says, ‘where a man beats another’s servant, 
no action arises to the master until there is damage by the loss of 
the service, but no amount of damage would give the master an 
action if the beating was justifiable’. Does this mean justifiable as 
against the servant or as against the master? It is submitted that 
it means justifiable as against the servant, and that the question 
of whether or not it is justifiable against the master is entirely 
dependent on the prior question as to whether it is justifiable as 
against the servant. 

Hilbery J., in his judgment in Mallett v. Dunn [1949] 2 K.B. 
180 at p. 185, makes it clear that in his Lordship’s opinion 
the effect of contributory negligence (at common law) was not to 
extinguish the defendant’s tort. ‘The claim by the wife was 
answered if, at the conclusion of the case, all that had been estab- 
lished was that both she and the defendant had tortiously caused 
her injury and damage, that is to say, if the defendant had proved 
that she had been guilty of contributory negligence. But it was 
implicit in such a result that the defendant had been guilty of 
negligence, id est, the tort alleged against him’. 

It seems then that Hilbery J. accepts the view that it is necessary 
for the husband to show that the defendant has committed a tort 
against the wife. Whether the true effect of contributory negligence 
be to bar the remedy or to expunge the tort, the cases of Chaplin 
v. Hawes and Williams v. Holland (supra) are some—though 
admittedly slight—authority for the proposition that, at least where 
the plaintiff is master, the contributory negligence of the person 
directly injured defeats the claim of the person consequentially 
damaged. There seems no reason why this should not apply 
equally to a husband plaintiff where his claim is in respect of damage 
caused by an act of negligence. Of course, the husband’s cause of 
action is separate from that of the wife, but it does not necessarily: 
follow that it is independent. 

Enticement and seduction stand apart from other actions by 
persons consequentially damaged. There, of course, the husband, 
or parent does not rely on a cause of action vested in the wife or 
daughter. Indeed, he has an action precisely because the wife 
or daughter has none. The enticed wife and the seduced daughter 
share in the act complained of, and therefore have themselves no 
cause of action. But damage has been done to the husband or 
father and so the law gives him a right-of action. There is a 
tort against the husband or father personally. But is this anomaly 
to be extended to cases where the act complained of is an act of 
negligence? Suppose a wife or child or servant is knocked down 
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in the street by the defendant motorist, who successfully pleads 
inevitable accident—is it to be said that the husband, parent or 
master (as the case may be) can yet successfully claim for the 
damage he has suffered ? 

The present writer respectfully adopts the view of Hilbery J. 
(p. 187) that the second plaintiff in such an action ‘ must succeed 
as to all his claim or totally fail’. To the extent that they deal 
with the reduction of the second plaintiff’s damages the Canadian 
cases of Yachuk (supra) and Knowlton (supra) do not concern us. 
What may be the applicability of the relevant Canadian statutes 
does not affect the issue in respect of the Law Reform (Contributory 
Negligence) Act, 1945. But all the Canadian cases that have been 
cited above, and the American cases, are strong persuasive authority 
for the proposition that at common law the contributory negligence 
of the first plaintiff defeats the claim of the second plaintiff. There 
seems to be no English authority since the early nineteenth century, 
but there is respectable (if lay) authority for calling into existence 
the New World to redress the balance of the Old. 

Then how does the matter stand since 1945? It is submitted 
that the Law Reform (Contributory Negligence) Act, 1945, does not 
affect the issue. 

If, before the Act, the second plaintiff would have been defeated 
by the first plaintiff’s contributory negligence, then he is still so 
defeated. The wording of the Act is not capable of being prayed 
in aid by husband, father or master. ‘ Where any person suffers 
- damage as the result partly: of his own fault and partly of the 
fault of any other person or persons . . . cannot apply to him. 
Are we.to conclude then, that, since the Act, the first plaintiff, 
who has been guilty of contributory negligence, is in a better 
position than the second, and entirely innocent, plaintiff? If so, 
this seems to be another instance where the Legislature did not say 
what it meant, and certainly did not mean what it said. 


Ronautp Davies* 


* Mr. Ronald Davies, m.a.(oxon), is a practising barrister. 


STATUTES 


Marriep Women (MAINTENANCE) Act, 1949 


Tas Act which came into force on December 16, 1949, remedies an 
injustice which had become increasingly grave in recent years. The 
maximum weekly payments which courts of summary jurisdiction 
can award under the Summary Jurisdiction (Married Women) Act, 
1895, and the Married Women (Maintenance) Act, 1920, have been 
increased from £2 for a wife and 10s. for each child to £5 for a 
wife and 80s. for each child. This will enable justice to be done by 
the simple and inexpensive procedure of the magistrates’ courts in 
many cases where previously a wife’s only remedy was to petition 
in the High Court for judicial separation or, somewhat insincerely, 
` for restitution of conjugal rights, in order to obtain an allowance 
commensurate with her husband’s means.'! “An order made before 
December 16, 1949, may be varied on the application of the wife in 
order to increase the payments within the new limits, but the 
increase operates only from the date of variation. 

Payments for the benefit of a child could previously be ordered 
only up to the age of sixteen, but the Act provides that these 
payments can be continued for periods of two years at a time up to 
the age of twenty-one, if it appears to the court that the child is or 
will be engaged in a course of education or training after attaining 
the age of sixteen, and that it is expedient for that purpose that-the 
payments should continue. This welcome extension cannot, how- 
ever, be made in an original order, but only on an application to 
vary an existing order for payment for the child’s benefit. This 
has the strange result that a child, who attains the age -of sixteen 
before the date on which the wife first obtained an order against 
the husband, cannot be given the benefit of payments for further 
education, because in such a case there can be no existing order. 
Moreover, if a wife first applies to the court shortly before the child 
attains the age of sixteen, she will have to apply again for variation 
in order that the payments may continue beyond the age of 
sixteen. 

In addition to these provisions, the Act makes four minor 
amendments to the law: 

(1) Section 25 of the Finance Act, 1944, in order to avoid diffi- 
culties which arose during the war when income tax liability 
spread to the lower-income groups, provided that tax should 
not be deducted from payments under ‘ small maintenance 
orders °, but that instead such payments should be a charge 

1 But see now s. 5 of the Law Reform (Miscellaneous Provisions) Act, 1949 

(noted, p. 222, injra). 
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on the husband’s income for tax purposes. This saved the 
wife the trouble of making tax repayment claims and the 
hardship of waiting until the tax was repaid before she 
received her full maintenance. Small maintenance orders 
were orders of any court in the United Kingdom for the 
benefit of a woman for her maintenance not exceeding £2 
per week or for the benefit, maintenance or education of a 
person under sixteen not exceeding £1 per week. In order 
to fit in with the main provisions of the new Act, section 25 
-of the Finance Act, 1944, is amended by substituting £5 for 
£2, 30s. for. £1, and the age of twenty-one for sixteen. 
This amendment is confined to payments made under the 
Summary Jurisdiction (Married Women) Act, 1895, and the 
Married Women (Maintenance) Act, 1920, which is a pity, 
because section 25 has proved useful also in relation to High 
Court orders, and would have been still more useful if the 
amendment had been of general application. 

(2) Where maintenance is payable weekly through the collecting 
officer, a duty is now imposed on him to inform the wife if 
the payments fall into arrears to the extent of four weeks, 
unless he considers by reason of special circumstances that 
Ìt is unnecessary or inexpedient to do so. The collecting 
officer must, at the request of the wife and at her expense, 
proceed in his own name for the recovery of any arrears, 
unless it appears to him unreasonable in the circumstances, 

(8) On an order for custody, the magistrates are given power 
(which previously they had only under the Guardianship of 
Infants Act, 1925) to make provision for access. It is hoped 
that this power will not frequently be needed, because if 
parents cannot agree ‘access a court order is rarely satis- 
factory. It is, nevertheless, desirable that any jurisdiction 
to order custody should include in reserve the power to deal 
with access. 

(4) Proceedings under the ‘Act of 1895 can now be taken in the 
court having jurisdiction for the place in which either party 
ordinarily resides, as well as in the court for the place where 
the cause of complaint arose. 

Two further provisions of interest at one time included in the 

_ Bill were finally removed on the ground that they were too contro- 

versial. The first was a clause designed to enable wives to apply to 

the court for variation of an allowance fixed by a separation agree- 
ment before the passing of the Act. The second, of which the loss 
is to be regretted, was to give a right of appeal to quarter sessions 
from the decision of the magistrates in matrimonial cases, instead 
of a direct appeal to the Divisional Court as at present. 

It is also to be regretted that the opportunity was not taken 
to increase to 80s. the maximum weekly payments under the 
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Guardianship of Infants Acts and the Bastardy Acts. The fact that 
the maximum under these Acts was 20s. was one of the arguments 
for amending the Married Women (Maintenance) Act, 1920, but the 
inconsistency has been perpetuated by the omission to bring up to 
80s. the maximum weekly payment for children in all cases. , 

J. P. LAWTON. 


Law Rerorm (MiısceLLANEoUS Provisions) Act, 1949 


Tue reform of the law of domestic relations is a protracted and 
somewhat haphazard process. Statute is piled upon statute and it 
is becoming increasingly difficult to keep abreast with the develop- 
ments. Nowhere, it is submitted, is the need for simplicity and 
clarity more urgent than in the law governing the family, and 
nowhere is the case for codification stronger than here. Let it be 
granted that ‘ gradualness ° is inevitable where fundamental legal 
principles are as closely connected with the mores and convictions 
of the people as they are in this field. This need for caution ii the 
legislative formulation of reforms is no excuse for deficiencies in 
legislative technique. In November and December, 1949, Parlia- 
ment passed five statutes of major importance in the law of domestic 
relations. There is no sign of any attention having been paid to the 
need for co-ordinating these enactments. Indeed, one enactment, 
contained in a statute passed on December 16, 1949 (section 4 of 
the Adoption of Children Act, 1949), was repealed by another statute 
(Law Reform (Miscellaneous Provisions) Act, s. 7 (8)), passed on 
the same day. 

The most far-reaching of these five enactments bears the title 
‘Law Reform (Miscellaneous Provisions) Act’. The accumulation 
of ‘ Miscellaneous Provisions’ Acts is liable to make things difficult 
for lawyer and layman alike. Statutes bearing this uninformative 
title are a conglomeration of enactments which, in the draftsman’s 
opinion, are devoid of a common denominator other than the char- 
acteristic of ‘ reforming ’ the ‘ law ’ (which is true of every statute). 
There is apparently a subtle sense in which such statutes concern 
the ‘law’ more than others. Dare one suspect that, subconsciously, 
this classification of statutes into those which reform the law and 
those which do not, is inspired by an idea of law as the sum total 
of those principles which happen to be of interest to barristers 
practising in the High Court ? i 

In the present instance it would have been easy for the drafts- 
man to be more helpful in devising the short title. The entire 
enactment is concerned with family law or the law of domestic 
relations, and there is no visible reason why this should not have 
been expressed. 

The ‘Miscellaneous Provisions’ contained in the Act can be 
divided into two categories : those which reform the municipal law 
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of domestic relations, and those which primarily affect the principles 
of private international law. 


I 


(a) Much the most significant reform brought about by the Act is 
of a procedural character : the abolition of the rule in Russell v. 
Russell' [1924] A.C. 687, by section 7. In future both husband 
and wife will be competent (but not compellable) witnesses ‘ in any 
proceedings °’ ‘ to prove that marital intercourse did or did not take 
place between them during any period’. Thus a husband will be 
able in a divorce case to give evidence of non-access so as to use the 
fact of the birth of a child as proof of the wife’s adultery. Needless 
to say the substantive law of legitimacy is not affected by this 
section. It remains true that any child born during wedlock is 
rebuttably presumed to have been born in wedlock. It also remains 
true that this presumption applies even where the spouses have 
voluntarily separated, but not where they have been separated by 
order or decree (see per Goddard L.J. in Ettenfield v. Ettenfield 
[1940] P. 96, at p. 110). Only the means by which this presump- 
tion can be rebutted are altered by the statute, not the scope of the 
presumption. While the rule in Russell v. Russell thus passes into 
legal history, it will continue to be of interest to students of juris- 
prudence. They may perhaps be tempted to argue that Lord 
Mansfield, in Goodright v. Moss (1777) 2 Cowp. 591, might not have 
condemned the use of a declaration by either spouse for the purpose 
of proving the illegitimacy of a child born during wedlock as con- 
trary to ‘ decency, morality and policy ’, if English law, like French 
law (Code Civil, art. 812-818) and other Continental systems re- 
quired a formal act of ‘désaveu’ on the part of the mother’s 
husband in order to rebut the presumption of legitimacy. Nor 
perhaps would a majority of three against two.law lords in Russell 
v. Russell itself have preferred the ‘ wide’ to the ‘ narrow’ inter- 
pretation of Lord Mansfield’s rule, if it was clear that the status of 
the child could in no sense be affected by incidental evidence given 
in proceedings not directly concerned with the issue of that status, 
if in other words proceedings such as those provided for in section 
188 of the Judicature Act, 1925, were not only permitted but 
Tequired in order to change the status of the child. Be that as it 
may, the successful (Farnham v. Farnham [1987] P. 49; Burgess 
v. Burgess [1987] P. 60; R. v. Carmichael [1940] 2 All E.R. 165) 
and the unsuccessful (see Ettenfield v. Ettenfield, supra) attempts 
to whittle down the rule belong to the past, and once again an 
- unnecessary hardship created by judicial legislation has been 
removed by Parliament. 
(b) The ‘ putative marriage’ is unknown to the common law. 
At common law, no child is legitimate unless it is born in lawful 
wedlock, though either parent or both parents may have honestly 
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believed that their union was a lawful marriage. Section 7 (2) of 
the Matrimonial Causes Act, 1987, introduced an exception to this 
hard rule by providing that a child born of a marriage avoided by 
reason of mental disease, mental deficiency or venereal disease was 
to be legitimate. This, however, left out of account the cases of 
marriages voidable on other grounds, such as physical impotence 
or refusal of intercourse. Clarke v. Clarke [1943] 2 All E.R. 540 
(the case of fecundadtio ab extra) and R. E. L. v. E. L. [1949] 
P. 211 (the case of artificial insemination) have shown the practical 
importance of the problem. Moreover, a child legitimated by sub- 
sequent marriage under the Legitimacy Act, 1926, lost its status of 
legitimacy if the marriage was annulled as a result of the refusal 
of either spouse to have sexual intercourse after the marriage. Now, 
by section 4 of the statute under review, children of marriages | 
annulled by reason of any ground which makes them voidable are 

deemed to be legitimate notwithstanding the annulment. It is 

perhaps regrettable that Parliament has withheld this privilége 

from children of marriages void as distinguished from voidable. 

Parliament, like the Court of Appeal in De Reneville v. De Reneviile . 
[1948] P. 100, has thus given authority to the distinction between 

void and voidable marriages. This has now become a matter of vital 

importance, and it is-high time that the borderline separating the 

two categories should be defined. To this day it has remained 

doubtful whether, e.g., error, fraud and duress make a marriage 

void or voidable. It remains to be seen whether the differentiation 

between ‘legitimacy’ and ‘birth in lawful wedlock’ in English 

domestic law is going to have any repercussions in the treatment of 

legitimacy in the conflict of laws. 

(c) The High Court has not hitherto had any jurisdiction to 
make a maintenance order ‘in gross’. Its power to compel a hus- 
band to maintain his wife and children could only be exercised in 
connection with divorce or separation proceedings. A wife who 
desired to seek the assistance of the court without claiming separa- 
tion or divorce was unable to obtain more than the limited pay- 
ments that can be awarded by a court of summary jurisdiction 
under the Summary Jurisdiction (Married Women) Acts. Now, 
provided it would have jurisdiction to make a separation decree, the 
High Court may, by virtue of section 5 of the statute under review, 
order a husband to make to his wife such periodical payments ‘ as 
may be just’. The wife must prove that the husband ‘has been 
guilty of wilful neglect to provide reasonable maintenance for his 
wife or the infant children of the marriage’. The court may order 
the husband to secure these payments. Section 6 extends the power 
of the court to discharge, vary, and suspend alimony. maintenance 
and similar orders. 

(d) Section 9 lays down that upon an application for an order 
to make an infant a ward of court, the infant becomes a ward of 
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court on the making of the application. Rules of court may pre- 
scribe a maximum period for which this may continue. If no order 
has been made within that period, the infant ceases to be a ward of 
court. The court may, on application or of its own motion, order 
that a ward of court shall cease to be such. This removes the hard- 
ships hitherto caused by the irrevocable nature of the writ. 
(e) The law governing divorce by reason of unsoundness of mind 
is very much in need of reform,.but section 3 only introduces a 
minor change. By section 176 of the Judicature Act, 1925, as 
amended by section 2 of the Matrimonial Causes Act, 1937, a mar- 
riage may be dissolved if the respondent is incurably of unsound 
mind and has been continuously under care and treatment for a 
period of at least five years immediately preceding the presentation 
` of the petition. As is well known, the definition ‘of ‘ care and treat- 
ment’ in section 3 of the 1987 Act is extremely narrow. Shorn 
of its technicalities, it means that only a mental in-patient is deemed 
to receive care and treatment, and that he must, in the first place, 
have been certified or otherwise detained under one of the statutes 
governing the law of lunacy. Although it is the modern tendency of 
lunacy law to encourage voluntary treatment, treatment as a volun- 
tary patient counts against the five-year period: only if it ‘ follows 
without any interval a period of . . . detention’, e.g., as a certified 
patient. . Under the new Act detention or custody under the laws of 
-Scotland, Northern Ireland, the Isle of Man or any of the Channel 
Islands, will, for the application of section 176 of the 1925 Act, 
be equivalent to detention under English law. Treatment as a 
voluntary patient in a mental hospital continues to be excluded 
from the definition of ‘ care and treatment’ unless it was preceded 
by certification. Had the Act been designed to deal with this more 
fundamental human problem, it might not have had the smooth 
passage through Parliament which it received. Section 8 deals with 
a minor point in the law of lunacy which does not call for review. 


II 


The statute may without exaggeratic~ be called the most important 
Act of Parliament ever passed in co. yection with the conflict of 
laws. Section 1 (and, for Scotland, the corresponding section 2) 
introduces a revolutionary change in the law governing the juris- 
diction of the courts in matrimonial causes and gives statutory force 
to a fundamental rule of the choice of law. The following sketchy 
remarks are not intended to give an exhaustive analysis of the 
‘problems raised by these enactments. 

(a) The Act abolishes the principle that domicile is the exclusive 
basis of divorce jurisdiction. Inroads had been made upon that 
principle by section 18 of the Matrimonial Causes Act, 1987, and by 
the Matrimonial Causes (War Marriages) Act, 1944, but both 
statutes (which continue to be in force) are of limited operation. 
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The former can only be invoked by the wife (and in theory, though 
hardly in practice, by the husband) if the spouses were, at one time 
after marriage, domiciled within the jurisdiction and the husband has 
deserted his wife (or been deported) while still so domiciled. It pro- 
vides no relief for the wife whose husband has never been domiciled 
here, and no relief in those cases in which the spouses separated while 
domiciled in this country if the husband has subsequently acquired a 
domicile elsewhere. On the other hand, it does not presuppose that 
the spouses or either of them are, or ever have been, resident in this 
country. The 1944 Act, sometimes referred to as ‘ the G.I. Bride’s 
Magna Charta’, applies only to marriages celebrated between 
September 8, 1939, and a day still to be ‘ appointed’, and only for 
- five years after that day. It permits the wife (not the husband) to 
petition for divorce if she was domiciled here immediately before 
her marriage and her husband was domiciled outside the United 
Kingdom at that time. Domicile and residence during the marriage 
are here irrelevant, except that the wife must not at any time during 
the marriage have resided with the husband in the country of his 
domicile. Neither of these statutes removes the hardship which, 
from the point of view of a woman resident in England, is wrought 
by the combined effect of the rules that a wife’s domicile follows 
that of her husband, and that domicile is the basis of divorce 
jurisdiction. Very wisely, it is submitted, the new Act seeks to 
- give the necessary relief by creating an exception to the’ second of 
these propositions and not to the first. The American courts in- 
volved themselves in great difficulties when they sought to help by 
permitting married women to acquire a separate domicile ad hoc. 
Under the Act the High Court and the Court of Session have 
jurisdiction in proceedings by a wife for divorce, if (1) she is 
resident within the jurisdiction at the time of the commencement of 
the proceedings, and (2) she has been ordinarily resident there for 
the last three years immediately preceding, and (8) the husband 
is not domiciled in the United Kingdom, the Isle of Man, or the 
Channel Islands. The common law jurisdiction based on domicile 
under the rule in Le Mesurier v. Le Mesurier [1895] A.C. 517, 
the jurisdiction based on former domicile under the 1937 Act, and 
that based on the wife’s pre-nuptial domicile under the 1944 Act ` 
remain unaffected. There is therefore a fourfold basis of divorce 
jurisdiction, and the practitioner will have to consider the common 
law and three statutes which partly overlap when deciding whether 
or not he can advise his client to seek a divorce in this country. 
It is arguable that this is not perhaps the ideal legislative method 
of dealing with a problem of this kind. We must, however, be 
grateful for small mercies and recognise that the Act has taken 
the sting out of the tail of a problem which has given rise to very 
great difficulties and conflicting decisions over half a century. 
New difficulties are bound to arise from the wording of the statute 
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itself. It must be hoped that the courts will not impose upon the 
petitioner the burden of the probatio diabolica that her husband is 
not domiciled in the United Kingdom, etc., despite the unfortunate 
wording of section 1 (1) (b) in which an ‘ unless’ would have been 
preferable to ‘if . . . not’, because otherwise the object of the 
Act would be largely frustrated, especially in undefended cases. 
The conception of ‘ordinary residence’ has hitherto been used 
in revenue law and also in branches of family law other than divorce 
law (see, e.g., Macrae v. Macrae [1949] P. 897), but it is now 
likely to gain a prominence it has not had in the past. It is clear 
that it need not have been residence during the marriage, but what 
is not so clear is whether it means something in addition to, or 
something less than, residence pure and simple. Normally, it is 
submitted, the requirement of ‘ ordinary residence ’ as distinguished 
from ‘ residence’ should prove a help rather than a hindrance to 
‘the petitioner, in that uninterrupted presence is not necessary and 
emporary absence innocuous. On the other hand, however, it 
may be said that it pre-supposes some sort of a psychological as 
well as a physical link with this country, though perhaps less than 
the full animus manendi required for a domicile of choice. If a 
stay always intended to be transient was regarded as sufficient to 
establish “ ordinary residence’, the courts might be faced with the 
distasteful task of introducing into English law an anti-evasion or 
-fraude à la loi doctrine in order to prevent this country from 
becoming a Nevada in the minor key. 

(b) ‘ Without prejudice to any. jurisdiction exercisable .. . 
apart from this section ’ the new rules enlarging the jurisdiction of 
the High Court and the Court of Session ‘ shall apply to proceedings 
for the nullity of marriage as they apply to proceedings for divorce ” 
(sections 1 (2) and 2 (2)). As a result of the decision of the Court 
of Appeal in De Reneville v. De Reneville [1948] P. 100, the 
principles governing the nullity jurisdiction of the courts have now 
become practically incomprehensible. The delimitation of criteria 
such as matrimonial domicile, domicile of the husband, and domicile 
of the wife, at the time of the marriage, and at the time of the 
petition, residence, and place of celebration, has proved to be an 
unending fascination for learned writers and an inexhaustible 
source of examination questions. For the practitioner it must have 
been a nightmare. The Act does not solve these problems, but it 
deprives them of most of their practical importance. Since they 
have usually arisen in connection with petitions brought by wives 
resident here, the subtleties concerning the necessity for, and the 
sufficiency of, other elements of jurisdiction will probably cease 
‘to trouble the practising side of the legal profession. The new 

- provision applies to marriages alleged to be voidable as well as 
marriages alleged to be void. Not only the petitioners in De Rene- 
ville v. De Reneville, supra, and in Casey v. Casey [1949] 2 All 
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E.R. 110, but also presumably the petitioner in White v. White 
[i987] P. 111, could have relied on the new Act, though the latter 
would not have been prevented from relying on her separate 
domicile in the alternative. The Act would not, however, have 
assisted the petitioner in Inverclyde v. Inverclyde [1981] P. 29, 
whose husband was domiciled in Scotland. No ruling is given by 
the statute with regard to the equally complex problem of the 
recognition of foreign nullity decrees. 

(c) Section 1 (3) and section 2 (8) are that rare phenomenon in a 
‘Law Reform’ Act, a codifying provision in the true sense of the 
word. These enactments deal with what has unhappily become a 
matter of frequent occurrence: a petition to presume that the other 
spouse is dead and that the marriage should be dissolved (Matri- 
monial Causes Act, 1987, s. 8). In Wall v. Wall [1949] 2 All E.R.. 
927, Pearce J. held that this relief was ‘not primarily and not in 
essence dissolution of marriage and was not intended to be so ls 
and that therefore, in the case of a wife-petitioner, her residence 
and not the (probably unascertainable) domicile of her husband 
was the test of jurisdiction. All too often the petitioner will be 
the wife of a man who has never been domiciled in this country. The. 
decision of Pearce J. made it possible for the English court to help 
the wife of a man deported and (presumably) killed in an extermina- 
tion camp to get married again. The Act pursues the same policy, 
though its details differ from the ruling in Wall v. Wall. Where 
the petition is brought by the husband the court has jurisdiction 
if, and only if, the petitioner is domiciled within the jurisdiction. 
But the vital point is that where the wife is the petitioner, the 
court has jurisdiction if either (1) the husband was domiciled here 
on the last occasion when she knew or had reason to believe him 
to be living, or (2) she is resident here and has been ordinarily 
resident here for the last three years preceding the petition. 

(d) For the first time the question of the law to be applied in 
matrimonial causes has been regulated by a statutory ‘ choice of 
law clause’. By section 1 (4) and section 2 (4) in any proceedings 
in which the court has jurisdiction by virtue of the sections under 
review, section 18 of the 1987 Act, or the 1944 Act, ‘the issues 
shall be determined in accordance with the law which would be 
applicable thereto if both parties were domiciled in England (Scot- 
land) at the time of the proceedings’. Until recently the question 
of the law applicable to the dissolution of a marriage had been much 
neglected in this country and submerged in the question of juris- 
diction. The reason was obvious: until the coming into force of 
the 1987 Act the lex fori was inevitably identical with the ‘ proper 
law’ governing the divorce, viz., the law of the spouses’ domicile 
at the time of the petition. Nor has any case been reported in 
which the law to be applied in a divorce case was even discussed, 
although such a case might have arisen where, as a result of the 
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1987 or the 1944 Act, the court exercised jurisdiction without being 
the forum domicilii. It has therefore never been decided whether 
_ English courts apply English law in matters of divorce because it 
is the law of the domicile or because it is the law of the court. _ The 
. Act appears to assume that the- former alternative is correct and 
lays down that, where the lex fori is not the lex domicilii it will 
in future be applied, not indeed as lex fort but as a fictitious lex 
domicilii: This solution of the problem is clear and satisfactory, 
both from ‘a practical and from a theoretical point of view. The 
real difficulties bégin where the new Act is to be applied to nullity 
and (by- virtue of section 18 of the 1937 Act) to separation cases. 
>- Separation. jurisdiction exists at common law on the alternative 
bases of domicile or residence or (possibly) ‘ matrimonial home ’, but 
as Mr: Cross points out (Dicey-Morris, Conflict of Laws, 6th ed., 
-P. 241) the courts have-so far always applied English law even where 
it was not the law of the domicile. It may be surmised that they 
would: also have done so in a case arising under section 18 of the 
1987° Act. This, it- seems, is. confirmed- by the new Act. -The 
advantage of this solution is that it brings the practice of the High - 
‘Court into line with that of the courts of. summary jurisdiction. - 
‘As regards nullity ‘suits, however, this enactment would appear 
_ to be devoid of meaning. ‘The substantive law governing the 
validity of marriages is not the law of the domicile at the time of 
the proceedings. It is sometimes the lea loci celebrationis and, 
with regard to other questions, that of the domicile of either spouse 
before the marriage (or, possibly, the law of the first intended 
`* matrimonial home’), The ‘issue’ onthe other hand whether for 
_ purposes of English nullity jurisdiction a-woman can have a separate 
domicile depends on the law of the husband’s domicile, not at the 
.. time of the petition, but at the time of the marriage. If, therefore, 
the subsection was intended to alter the law as laid down in De 
` Reneville,it misses its purpose as well. All that remains is a truism, 
viz., a reference to the English system of the conflict of laws. 


O. Kanun-Frevunp. 
K, 
~~ - CORRESPONDENCE 


THE GENERAL Eprvor, 3 
. I am indeed grateful to Dr. Hermann Mannheim for pointing out the 


` ‘ambiguity of an incidental expression of mine in Notes upon Recent Scottish 


Decisions [12 M.L.R. 513],—an ambiguity which flowed from omission of 
verbs: from the phrase used. My reference to the Continental systems had in 
. mind the origins of the Scottish rule as diverging from the English law. of 
evidence; and was not intended to state the present rule on the Continent 
in terms of the Scottish law of corroboration. The ambiguity was all the ` 
less pardonable since I was already aware through, inter alia, Dr. Mannheim’s 
own learned contributions that there is no longer an identity. of- view between 
‘the Scottish and the Continental systems upon sufficiency of proof. 

a Ce a ae ` F T. B. Socrru.- 
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j UNUSUAL DANGER—INVITEE ~ 38 


‘Horton v, London Graving Dock Co., Ltd. [1950] 1 All E.R. 130." 


2 


Jennings v. Cole [1949] 2 All E.R. 191. : > 


Stowell v. Railway Executive [1949] 2 All E.R. 193. 
Turner v. Arding & Hobbs, Ltd. [1949] 2 All E.R. 911. 


Arver eighty-four years the Court of Appeal has at last been called 
upon to settle a long-standing controversy caused by the ambiguity. 
of Willes J.’s leading judgment in Indermaur v. Dames ( (1866) 
L.R. 1 C.P. at p. 288). Is thé duty of an invitor toan invitee to 
take care to make the premises reasonably safe, or merely to warn 


as to traps of which he knows or ought to know? These are’the . 


two possible interpretations of Willes J.’s enunciation ‘of the rule: 
that the occupier shall ‘ use reasonable care to-prevent damage 


. from unusual danger, which he knows or ought to know-’, a form- 
of words which has given rise to numerous but inconclusive dicta . 
though hitherto to no authoritative exposition (see Salmond, 10th 
ed., pp.'479-481; Winfield, 4th ed., pp. 562-4). The profession ` 


will, no doubt, be grateful both to. Mr. Horton for his timely’ inter- 


vention, and to the Court of Appeal for having adopted the- 
interpretation ‘which seems, on the whole, more consistent with. 
recent developments in the law of negligence than a ‘slavish - 
adherence to the exact phrasing of the rule by Willes J., at a time ~ 
when no general duty of care ‘was recognised by the common law. 


- It is noteworthy that Willes J. confined the duty to * unusual ° 


dangers. An unusual danger might either be one which is not ` 


generally encountered or one which is uneæpected, 1.€., one which 
is not obvious and. which cannot be reasonably anticipated—the 
latter interpretation being adopted by Phillimore L.J. in Norman 
v. G. W. R. [1915] 1 K.B. at p. 596. If the former view ‘is 


adopted this means that one has to look at the particular danger | 


in relation to the particular type of- premises to see whether it is 


._ the sort of danger normally associated with such premises or whether 


it is something abnormal. Thus, ladders should usually havea 


- . complete ‘set of rungs, and a ladder. with a missing rung would, on- 


- this view, be an unusual danger, and the fact that the danger was 


a obvious to’ anyone using it would not prevent, the duty of care 


arising, however relevant it might be to the defence of contributory 


3 negligence of volenti non fit injuria. -On the other hand, if 
č unusual? means unexpected, the fact that the danger was obvious. 
would be decisive in determining whether a duty existed, for an` 


230 


er? 
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injured person could not complain that a danger was unexpected 
if he either had full knowledge of it, or it was so obvious that 
as a reasonable person he must be deemed to have had such know- 
ledge. Further, on this latter view, it would also be necessary to 
consider the ‘ personal equation ’ of the plaintiff as a factor, for a 
danger might be obvious to a person with special knowledge or 
experience while reasonably escaping the attention of an inexperi- 
enced person or a newcomer to the premises. It will therefore be 
, apparent that two rather unsatisfactory consequences would flow 
from treating an ‘unusual’ danger as implying something not 
reasonably to be anticipated, viz. :— 

(1) The question of the obviousness of the danger becomes 
linked with the existence of the duty rather than with the defence 
of contributory negligence, and, indeed, the latter issue would hardly 
be likely to arise at all, for a degree of obviousness sufficient to give 
rise to that defence would itself extinguish the duty. Hence no 
case for contribution would arise under the 1945 Act. 

(2) Full knowledge of the danger would also prevent the duty 
from arising. Here, again, volenti would be inapplicable since 
knowledge alone without consent to incur the risk would deprive 
the plaintiff of this remedy.? 

~ If, on the other hand, ‘unusual’ means no more than excep- 
tional or abnormal, the obviousness of the danger would not be 
decisive, and issues of this kind would be relegated to the more 
appropriate sphere of matters of defence. And proof of contributory 
negligence would of course afford a case for possible. apportionment, 
while volenti would not bar the remedy unless there was full 
consent to incur the risk in accordance with the usual rule. 
Further, a’ rule which imposes on an occupier the duty to take 
reasonable care to guard the plaintiff against exceptional dangers is 
certainly more consonant with the wide general duty to take care 
in all cases within the proximity test enunciated by Lord Atkin in 
Donoghue v. Stevenson. ‘ Unexpected’ dangers, however, are for 
practical purposes indistinguishable from ‘traps’ or concealed 
dangers, though it should be noted here that a danger which is 
visible may still be a trap if it is not obvious to a person using the 
premises in a normal and reasonable manner. (Cf. per Lord 
Wrenbury in Fairman v. Perpetual Investment Building Society 
[1928] A.C. at p. 96.) A liability for traps even in this wider sense 
nevertheless falls a good deal short of the ordinary duty of reason- 
able care. And it would be unfortunate, indeed, if because the 
duties of occupiers were defined before the general law of negligence 
was worked out, this branch of law should now be allowed to lag 


1 This difficulty would, however, still remain in the case of licensees where the 
liability has never been put higher than in relation to ‘traps". A licensee 

‘ who knows or ought to know of the danger is apparently without remedy even 
in the absence of contributory negligence or evidence of consent to incur the 
risk. 
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behind what is recognised at the present day as the universal 
standard of duty. Such a situation has occurred in some instances 
(e.g., Derry v. Peek (1889) 14 App.Cas. 837, and Cavalier v. Pope 
[1906] A.C. 428) where earlier decisions of the House of Lords have 
proved insurmountable, but there seems everything to be said for 
not multiplying such instances. 

The facts in Horton’s Case were that the plaintiff was a welder 
of long experience, and had been employed for some months by 
sub-contractors in welding steel strips on the ribs of a trawler. 
This work was being performed by the plaintiff on a staging under 
the exclusive control of the contractors, who were the defendants 
in the action. This staging consisted of four boards, 5 feet apart, 
supported by angle irons. To get from one board to another the 
plaintiff had to step on the angle irons and, in doing so, he slipped 
and injured himself. There was evidence that the plaintiff had 
complained of the insufficiency of the staging to the contractors’ 
charge-hand but nothing had been done about it. Lynskey J., 
taking the narrower view of the rule in Indermaur v. Dames, held 
that to an experienced welder such as the- plaintiff, the danger 
was obvious and therefore could not be unusual, and hence any 
duty to the plaintiff was negatived. The Court of Appeal have now 
reversed this decision, holding that knowledge of the danger was 
not in itself decisive as to the existence of the duty to take care. 
The duty of the invitor is to take care not merely as to traps but 
as to uncommon or abnormal dangers, even if they are obvious. 
(See Singleton and Jenkins L.JJ., ‘at pp. 184, 190.) Further, in 
the absence of a finding as to contributory negligence, or that the 
plaintiff had voluntarily incurred the risk, the plaintiff’s actual 
knowledge of the danger did not avail the defendants, and the court 
went on to express the view that the principle in Bowater v. Rowley 
Corporation ([1944] K.B. 476) to the effect that volenti could 
seldom apply as between master and servant, applied equally where 
the plaintiff was the servant of sub-contractors working alongside 
the defendants’ own employees. 

Unfortunately, this does not entirely dispose of the question how 
far the knowledge of the plaintiff is relevant to the existence of a 
duty of care. Singleton L.J. was emphatic that the notice given 
to the plaintiff, or his knowledge actual or imputed of the danger, 
merely went to show a possible defence to a prima facie cause of 
action (see at p. 185). Tucker L.J., however, pointed out that in 
Indermaur v. Dames itself the hole in the floor through which the 
plaintiff fell was unknown to him, but to the regular employees it 
was a familiar feature of the premises (p. 188), and the latter would 
presumably not have been able to complain that there was -an 
unusual danger. (It may be added that Lord Wrenbury in Fair- 
man’s Case, supra, had previously expressed the view that a work- 
man habitually employed on the premises would probably have failed 
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to recover, on the facts of Indermaur v. Dames.) This seems to 
imply that the special knowledge of the plaintiff may prevent a danger 
being unusual in relation to himself, though the danger may still 
be unusual as regards less experienced or knowledgeable persons, a 
distinction which is tantamount to that applied by Lynskey J., and 
which was overruled. Perhaps the answer to this dilemma is that 
in all cases of negligence, including the present, the ‘ personal 
equation ° cannot be entirely ignored in considering whether there 
is a duty of care. In the course of an industrial operation it may 
be necessary to have a hole in the floor of a building which remains 
temporarily unfenced, and for workers familiar with the type of 
industrial activity involved or with the actual features of the 
premises there may be no breach of duty by the factory owner in 
exposing them to this risk. To expose an inexperienced visitor to 
such a risk may, on the other hand, be a breach of duty towards 
him to which contributory negligence will alone afford a defence. 
In other words, even `n the sense of ‘ uncommon’ or ‘ abnormal ’ 
a danger such as that ii Indermaur v. Dames may not be ‘ unusual ° 
for the regular employ. tes, whereas, in Horton’s Case, although the 
plaintiff was fully conversant with the risk, it was still ‘ unusual ’— 
_and, indeed, he had complained about it though without effect—to 
have to work ona staging consisting of planks 5 feet apart. 

Horton’s Cais also of interest by reason of the opinion of both 
Singleton and-,enkins L.JJ., that in any event the case could have 
been decided not merely on the basis of the special rule in 
Indermaur v. Dames but also on the general duty of care arising 
from proximity as laid down in Donoghue v. Stevenson. Both 
the learned Lords Justices thought that the case would be governed 

` by the principle that a person who provides-defective gear or equip- 
ment for a given purpose is liable for any failure of ordinary c 
and skill (see pp. 186-190). It may be hoped that thee eta 
will have some effect in curtailing the tendency to treat any” struc- 
ture as analogous to premises and therefore governed bye duties 
of occupiers rather than ordinary negligence. This woy” i have the 
further advantage of obviating the rather anomalo(s distinction 
between invitees and licensees in this class of case, though it is 
unfortunately too late to eliminate it. from the law governing the 
duties of occupiers in the strict sense. 

In Jennings v. Cole [1949] 2 All E.R. 191, the defendant’s 
wife was bed-ridden, and he requested a neighbour to come into his 
house during his absence at work to look after his wife. While on 
such a visit, the neighbour slipped on a loose rug on a polished 
floor and was injured. Lynskey J. found as facts that the floor was 
polished round but not under the rug, that the plaintiff had been 
regularly visiting the premises for years, and that she knew exactly 
what the conditions were. It was held that the plaintiff was an 
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invitee,? but that she was not able to recover as there was no 
unusual danger. In view of the later decision of the Court of 
Appeal in Horton’s Case, Lynskey J. would appear to have given 
undue weight to the fact that the plaintiff was fully aware of the 
conditions in the absence of a finding of consent to incur the risk, 
when the defence of volenti might have availed. Perhaps the 
decision is supportable on the ground that it really amounted to a 
finding of no negligence and is distinguishable on the facts from 
Weigall v. Westminster Hospital [1986] 1 All E.R. 282, where the 
floor was polished underneath the mat. 

In Stowell v. Railway Executive [1949] 2 All E.R. 191, the 
plaintiff was on a railway station waiting to meet his daughter, who 
was to arrive there by train. While walking along the platform he 
slipped on an oily patch, which he had not seen, and fell. The 
presence of the oily patch was due to a want of care on the part 
of the railway’s servants. On the footing that the plaintiff was an 
invitee it seems reasonably clear that on either view of the rule in 
Indermaur v. Dames the plaintiff was entitled to recover. The 
danger was not only ‘ abnormal’ but also a ‘trap’, for, although 
visible, it was not necessarily obvious in the sense that a pedestrian 
ought to have noticed it. A pedestrian is not expected to walk 
along with his eyes glued to the ground, looking out for possible 
dangers. (Cf. Almeroth v. Chivers, Ltd. [1948] 1 All E.R. 53.) 
But was the plaintiff in Stowell’s Case properly an invitee? 
Lynskey J. held that he was, on the ground that the railway has a 
material interest in inviting such a person on to its premises, both 
as a convenience to the passengers and also because it is thereby 
helped to clear the platform of passengers’ luggage. The former 
ground seems perilously near the argument rejected in Fairman v. 
Perpetual Investment Building Society, supra, and the latter, hardly 
assists where the passenger has no luggage and the person meeting 
him is not providing transport, and thereby helping to clear the 
station of passengers. Perhaps the visitor to the station might in 
all such cases be regarded as an invitee on the basis that it is in the 
interest of the railway that there should be friends of passengers 
available to render them any assistance they might need in connec- 
tion with the journey. (Cf. per Denman J. in Watkins v. G. W. R. 
(1877) 46 L.J.Q.B. 817.) Such hair-splitting only serves to 
emphasise the unsatisfactory nature of the distinction, with its 


2 The defendant had a material interest in the plaintiff being on the premises, 
but was there a common material interest? Scott L.J. in Hasledine v. Daw 
[1941] 2 K.B. at pp. 3528, thought, contrary to the usual opinion, that a 
common interest is unnecessary so long as the occupier himself has a material 
interest in the presence of the invitee on his premises. Certainly there seems no 
reasonable ground on which a plaintiff should be in a worse position if „he is 
serving the material interest of the occupier as an altruist rather than in the 
hope of benefit to himself. The observations of Asquith L.J. in Pearson v. 
Lambeth B.C. [1950] 1 All E.R. at p. 688, do not seem to carry this matter 
any further. 
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important legal consequences, between invitees and licensees. It 
may be added that in Turner v. Arding & Hobbs, Ltd. [1949] 2 
All E.R. 911, Goddard C.J. applied Stowell’s Case to a case where 
a customer in a grocery shop slipped on a piece of vegetable matter. 
The learned judge held that the danger was an ‘ unusual’ one, 
having regard to the fact that the accident occurred not at a 
crowded shopping-time but in a slack period when the defendants 
might easily have noticed the matter on the floor and swept it up. 
Here, again, the result would probably have been the same whatever 
test was applied. The case is also of interest because the Chief 
Justice applied what was tantamount to the principle of res ipsa 
loquitur by holding that where an unusual danger is present which 
ought not to be present it is for the defendant to explain how it 
was that the accident happened, and in the absence of an explana- 
tion showing no want of care by the defendants, the plaintiff is 
entitled to judgment. 
Dennis Luoyp. 


CHILDREN AS WITNESSES 


Ir would be regrettable if the quashing by the Court of Criminal 
Appeal of the conviction in R. v. Reynolds [1950] 1 All E.R. 335, 
were to discourage an interesting and, it is submitted, valuable 
initiative taken at the trial at quarter sessions against which in fact. 
no objection was raised in the judgment on appeal. In a prosecution 
for indecent assault the question arose whether the principal child 
witness, aged 12, was to give evidence on oath, or whether she 
should be heard unsworn in accordance with the powers given by 
the Children and Young Persons Act, 1988, s. 38. 

It is well known that the attitude of children to reality and truth 
differs widely from that of adults and that, while some young 
children will make fairly reliable witnesses, it is absurd to expect 
true testimony from others though older. For this reason English 
law, unlike certain Continental systems, wisely refuses to be bound 
by any fixed age limit for competence to testify or for capacity to 
take the witness oath, and leaves to the judge the duty to satisfy 
himself whether a child of tender age should, having regard to his 
particular mental development, be heard in evidence and whether 
the oath should or should not be administered. Section 38 of the 
1988 Act does not lay down any criteria by which the decision is to 
be made other than by drawing a rather shadowy distinction which 
appears to imply that, before a child can be sworn, he must under- 
stand that his duty in giving evidence on oath is something more 
than the ‘mere’ duty of speaking the truth (cf. R. v. Dent, 71 
J.P.Rep. 511). Nor does the section establish any particular 
method by which the judge is to form his opinion about the child’s 
competence ; indeed there appears to be no clear authority whether 
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it is for the judge or for counsel tendering the child witness to 
examine him, though it has become the invariable practice for the 
judge himself to put a few informal questions so framed as to give 
him a rough guide to the mental development of the child. 

In these circumstances it is surprising that it should never have 
occurred to a court to call an outside witness who can speak about 
the child from personal knowledge in daily life. That is what was 
done in Reynolds’ Case, where a school attendance officer was called 
as witness because he knew the girl at the school for mentally 
retarded children to which she had been sent. The Court of 
Criminal Appeal did not object to this solution which, it is sub- 
mitted, might reasonably be employed more frequently in cases of 
this kind, but quashed the conviction on another ground, namely, 
because at the suggestion of the clerk of the peace the chairman 
had asked the jury to retire and the officer had accordingly been 
examined in their absence. 

This irregularity, like the attempt, however desirable from a 
psychological point of view, to examine a child witness in the calm 
atmosphere of the judge’s private room which was condemned by 
the Court of Criminal Appeal in R. v. Dunne (21 Cr.App.R. 176), 
clearly offends against the basic principle that criminal proceedings 
must throughout be conducted in open court. But subject to this, 
the precedent now set of calling, where this seems desirable, a wit- 
ness to give evidence which may assist the judge in determining 
whether a child is to be heard in evidence and whether or not he 
is to be sworn, however unenthusiastically received by the Court 
of Criminal Appeal, was, with respect, surely sensible and deserves 
to be followed. 

H. A. HAMMELMANN. 


CRIMINAL Law—Mens REA AND STATUTORY OFFENCES 


In Younghusband v. Luftig [1949] 2 All E.R. 73, the Divisional 
Court (Lord Goddard C.J., Oliver, Birkett, Lynskey and Sellers 
JJ.) emphasised the fact that mens rea is a necessary constituent 
of a statutory crime, unless its presence is excluded by express 
words or necessary implication. Lord Goddard C.J., delivering the 
judgment of the court, said, at p. 80: ‘No doubt the legislature 
can create offences which consist solely in doing an act, whatever 
the intention or state of mind of the actor may be. Common 
instances are provided by many of the offences created by the 
Defence (General) Regulations, 1989. .. . [It was an offence, for 
instance, to be found within a prohibited area. It was no defence 
for a person found there to say that he did not know, or even that, 
at the time, he had no means of knowing, that his presence was 
prohibited. Overriding considerations of safety placed on citizens 
the duty of finding out whether a place was a prohibited area or 
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not.] Of late years the courts have been so accustomed to dealing 
with a host of offences created by regulations and orders indepen- 
dent of guilty intention that it is desirable to emphasise that such 
cases should be regarded as exceptions to the rule that a person 
cannot be convicted of a crime unless it is shown not only that he 
has committed a forbidden act or default but also that a wrongful 
intention or blameworthy condition of mind can be imputed to 
. him’. 

The question in Younghusband v. Luftig concerned the correct 
interpretation to be put upon section 40 of the Medical Act, 1858, 
which in effect prohibits any person from wilfully and falsely using 
certain titles, such as physician, doctor of medicine, surgeon, etc., 
which imply that he is registered under the Act, or from using any 
name, title or description which would give rise to a similar implica- 
tion. The facts in the case were that the respondent, Luftig, was 
a doctor of medicine of the University of Berlin, but he was not a 
person registered under the Medical Act, 1858, nor was he entitled 
to be registered as'such. He carried on in Brighton the practice of 
a consultant on eye troubles, and his notepaper and professional 
plate contained the letters ‘m.p., BLN.’ after his name. Until 1944 
he had used the description ‘ m.D., Berlin’, but had then abbrevi- 
ated ‘ Berlin ’ to ‘ BLN.’ in consequence of the receipt of threatening 
letters and the marking of swastikas on the wall of his house. In 
these circumstances he was charged with a contravention of section 
40 of the Medical Act, 1858. .. The justices dismissed the informa- 
tions which had been laid against him, on the grounds that he Ład 
pot wilfully and falsely used the title of doctor of medicine, aid 
that the title which he had used, i.e., ‘M.D., BLN.’, did not imp 7 
that he was registered under the Medical Act, 1858. On bein, . 
directed to state a case for the Divisional Court, they did so and.” 
the case was argued before the full court. 

The questions for the court were :— 

(i) To what extent was it open to the court to reopen the latest 
decision of the Divisional Court if it appeared that that 
decision was reached without regard to all-the relevant 
authorities ? 

(ii) Did the Act create an absolute prohibition against the use 
of the title of doctor of medicine except by persons regis- 
tered or entitled to be registered under the Act? 

(iii) If there was not an absolute prohibition did the respondent 
wilfully and falsely use the title which he did in fact use 
so as to imply that he was a person registered under the 
Act? i 

In answer to the first question the court held that a Divisional 
Court is bound by its own decisions to the same extent and subject 
to the same exceptions as is the Court of Appeal, One of these 
exceptions is that the court is not bound to follow a decision of its 
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own if it is satisfied that the decision was given per incuriam : see 
Young v. Bristol Aeroplane Co., Ltd. [1944] 2 All E.R. 800. Per 
incuriam according to the Court of Appeal in the Young Case meant 
ignorance of a statute, but Lord Goddard C.J. includes ignorance 
or forgetfulness of a case as well ([1949] 2 All E.R. 75). This 
enabled the court to reopen the decision in Jutson v. Barrow [1986] 
1 K.B. 286, since some earlier authorities had not been cited in that 
case. 

With regard to the second question, Jutson v. Barrow, ibid. at 
p- 248, contained statements to the effect that there was an absolute 
prohibition against the use of ‘ the named words and title or of any 
other titles having the same implication’. The court, however, 
after an elaborate review of the the earlier authorities, came to the 
conclusion that the presence of the words ‘ wilfully and falsely ’ 
negatived the implication of an absolute prohibition. These earlier 
authorities showed that where a person had a genuine degree of 
doctor of medicine granted by a foreign university he was entitled 
to use it provided that his use of it did not imply that he was a 
person registered under the Act. But where he had a bogus 
degree he would be acting ‘ wilfully and falsely’ in describing 
himself by reference to it (cp. Andrews v. Styrap (1872) 26 L.T. 

“704; Carpenter v. Hamilton (1877) 37 L.T. 157). There was 
accordingly no absolute prohibition against the use of the title of 
doctor of medicine except by persons registered or entitled to be 
registered under the Act. 

In answer to the third question the court pointed out that if the 
respondent had described himself as £ m.D., Berlin’, he would not 
have been guilty of an offence. ‘ He is describing himself there as 
what he is and the addition of the word ‘‘ Berlin ” shows that he is 
not claiming to be possessed of one of the degrees mentioned in 
Schedule (A) to the Act and does not, therefore, represent that he 
is registered’. The difficulty arose because of the abbreviation 
‘BLN.’ which on his own admission he had used to conceal the fact 
that he had obtained the degree in Germany. The justices had, 
however, found that in doing so he was not acting ‘ wilfully and 
falsely ’, and furthermore they considered that the use of ‘m.p., 
BLN.’ did not amount to a representation that he was registered 
under the Act. This latter point could have been decided differently, 
but as there was evidence on which the justices could decide as they 
did the decision would not be reversed. 

O. R. MARSHALL. 


CRIMINAL LAw—CONTRIBUTING CAUSE AND EFFECTIVE CAUSE 


PROBLEMS of causation in criminal law have not been worked out 
with the same elaborate detail as in other branches of the law. But 
the existence of the problem cannot be denied, though no general 


r 
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theory has been propounded for its solution. Thus ‘ causing death °’ 
is an essential ingredient of -homicide, but it does not follow that 
every act of the accused will be regarded as the cause of death. 
It is generally agreed that the ravisher or seducer who gets a woman 
with child does not cause her death if she subsequently dies in 
childbirth. But if X shoots and wounds Y in the leg, and Y 


- subsequently dies from blood poisoning, X’s act is the effective 


cause of death, notwithstanding the fact that amputation of the 
injured leg might, and probably would, have saved Y’s life (R. v. 
Holland. (1841) 2°Mood. & R. 851). So, too, it is a well-settled 


zule that. an accused person is not guilty of ‘ obtaining by false 


pretences ’ unless the prosecutor parted with his property by reason 
of and in reliance upon the pretence made by the accused. This 


- does not mean that other factors may not contribute to the parting 


with the property, but it does require the pretence to be the effective 
cause thereof. All we can say, therefore, is that causes fall into 


' two ‘categories, contributing and effective, but our ability to cate- 


gorise is neither assisted nor hampered by the existence of any 
exact principles. A line of demarcation exists between contributing 


: causes.and effective causes, but it is not drawn with that degree of 


precision which would predicate infallibility in placing a case in one 
category rather than in the other. R. v. Button [1900] 2 Q.B. 597 
is an example of an effective cause; it may-be predicted that R. v. 
Clucas [1949] 2 All E.R. 40 will find its way into-the textbooks as 


_ an illustration of a contributing cause. 


In R. v. Button, by representing that he was one Sims, a person 
of no special athletic competence, the accused obtained a very 
favourable handicap in a race. He was in fact a winner of a pre- 
vious race, and but for his pretence he would probably have received 
no start at all.. He won the race but did not claim the prize. The 
jury found: that he had not competed merely for ‘ a lark’, but had 


“made the false representations fraudulently and with intent to 


obtain the prize. He was accordingly convicted of the attempt, and 
his conviction was affirmed by the Court of Crown Cases Reserved. 
Before them reliance was placed upon R. v. Larner,-14 Cox 497, in 
which on similar facts it had been held that the prisoner did not 
obtain the prize by false pretences but merely the right to compete 
in the ‘race and the opportunity to win the prize. It was contended 
that Button’s success was not the effect of the entry, but of his 
actual skill in running. These contentions were rejected, and R. 
v. Larner overruled. ,! In the words of Lord Goddard C.J. in R. v. 
Clucas [1949] 2 All TLR. 40, 42, ‘ by the false pretence he obtained 


1 


for himself a winnin:: chance which otherwise he would not have 


“had, and thereby ens bled himself to win the prize ’. 


The same could: jot be said of the facts in-R. v. Clucas. In 
that case the accusec} together with one X, induced a bookmaker to 


-. accept bets from them by representing that they were acting as 


-= 
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agents for a- number of workmen who were making small bets on 
various races.. They were, in fact, betting on their own account in ` 
_very considerable sums, As_a result of one such-bet the accused © 
‘obtained a cheque for £128 68. 7d., and he was charged with obtain- 
ing it by false pretences. He was convicted at Norwich Assizes before 
- Hallett J., but his conviction was quashed on appeal by the Court 
“of Criminal Appeal (Lord Goddard C. J., Oliver, Birkett, Lynskey and 


Sellers, JJ.). In’ the: words of Lord Goddard C.J., delivering the- i 


judgment of the court ([1949] 2 All E.R. 40, 42) : ‘It is impossible 


to say that there was here.an obtaining of the money by false- - 


pretences . . . because the money was obtained, not by reason of the 


* fact that the accused persons falsely pretended that they were some- - 


body or acting in some capacity which they were not, but because 


“they backed. a-winning horse as a result of which the bookmaker 


paid them the sums obtained. . . . we must- -distinguish “between a 
contributing cause and ‘the effective, cause . .-. what led to-the | 
„payment of the money was the fact that the men backed a winning 
horse’. This situation seems to be-similar in all material respects ` 
‘to that in which a person obtains employment by means of false 
representations as to his qualifications. If he subsequently receives ` 
` wages, he- cannot be convicted of obtaining by false pretences sincé. 
the wages were paid not because of the false. pretence but as: 
remuneration in respect of the work which he actually did. (See 
R. v.-Lewis, Somerset Assizes, January, 1922, Rowlatt J., s reported - 
in Kenny, Cases on Criminal Law, 6th ad: . Pp. 844; not cited in. 
|R. v. Clucas.) 
The distinction between the. two cases’ appéars -to be ‘that in- 
-R. v. Button the accused obtained by the pretence an advantage i in 


\ 


ta 


the race itself which directly led to his success, whereas. in R. v.. | 


Clucas, what the accused obtained as a result of the pretence was ` 
_the status of a punter ; therefore he was in the same. position as 
„any other punter vis-d-vis the bookmaker. It continues, however, 
to be a matter of regret that the application of the tag contributing 


` to one set-of causes and of effective to another should be based on no - . 


„exact pin 


O. R. eeu 
VALUED POLICIES IN hie INSURANCE | 


` Wirra reference to my note on` Elcock v.. Thompson [1949] 2K. B. 


755, and valued policies in fire insurance, Mr. R. E. Megarry has - ~ 


_ drawn my attention to a passage in Welford and Otter Barry on 
Fire Insurance (4th ed., p. 295) where the learned authors express’ 


~ the view that since ‘ what is valued is the subject-matter of insur- 


ance and not the amount of the loss’. . . ‘ the valuation is only 
operative in the case of a total loss of the subject-matter, and is not, 
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in the case of a partial loss arising out of damage to the subject- 
matter, taken into consideration’: And in a footnote this is stated 
to be ‘in accordance with the usual practice ’. 

This view seems to me to derive more validity from the fact that 
. it is the established practice than from the argument on which it is 
based. As I said in my note the practice in the marine insurance 
market is understood to be the same. What is found to be the 
most satisfactory practice by business men should, unless it is 
repellent to natural justice, or, though this is more doubtful, plainly 
irreconcilable with authority, always be accepted by the courts as 
the proper rule of mercantile law. | 

It may well be right, therefore, in normal cases of partial loss, to 
ignore the valuation in the policy, but this hardly follows from the 
fact that what is valued is the subject-matter and not the loss. 
This argument is based upon a statement by Atkin L.J. in City 
Tailors, Lid. v. Evans (126 L.T. 439 at 444) which is also quoted by 
Morris J. in the instant case. The policy in that case, however, 
expressly provided that partial losses were to be dealt with on the 
basis of the agreed value in the policy, though Atkin L.J. nowhere 
suggests that without such a provision that method would have 
been wrong, and since normally the amount of depreciation is the 
measure of indemnity it is necessary to start by ascertaining the 
value of the subject-matter before the fire: the valuation in the 
policy never purports to do more than this. 

{The cost of reinstatement may sometimes furnish the measure of 
in Jemnity but, as Messrs. Welford and Otter Barry point out, this 
is lby no means always so. Certainly a case where the cost of 
re nstatement would be more than twice the value of the property at 
-the time of the fire would appear to be an obvious exception. 
` C. 


Brits or EXCHANGE—CONSIDERATION 


` Oliver v. Davis and Another [1949] 2 All E. R. 358 settles a 
doubtful point in the law relating to negotiable instruments. It 
will be recalled that section 27 (1), Bills of Exchange Act, 1882, 
provides that ‘ Valuable consideration for a bill may be constituted 
by (a) Any consideration sufficient to support a simple contract; 
(b) An antecedent debt or liability. Such a debt or liability is 
deemed valuable consideration whether the bill is payable on 
demand or at a future time’. One of the questions which had to 
be -determined in the present case was whether payment could be 
enforced of a cheque drawn to pay an antecedent debt of a third 
party. Was such debt ‘an antecedent debt or liability ° within 
tbe meaning of section 27 (1)? The Court of Appeal, reversing 
the decision of Finnemore J., held that ‘an antecedent debt or 
liability ° within the meaning of the section is a debt or liability 
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from the maker or negotiator of the instrument and not from a 
third party. This decision, therefore, is in accordance with the 
view expressed in Byles on Bills of Exchange (20th ed.) p. 183, 
that ‘if the instrument is payable immediately, it is conceived that 
the pre-existing debt of a stranger could not be a consideration 
3 
Oliver v. Davis is of considerable interest, not only because of 
the specific point which it decides, but also because it illustrates 
the way in which the courts approach decisions on a particular 
branch of the law which has been subsequently codified by Act of 
Parliament. A case decided in 1887 had made it clear that, when 
dealing with a negotiable instrument given in respect of a debt of 
a third party, consideration must be found such as would be 
sufficient to support a simple contract: Crears v. Hunter (1887) 
19 Q.B.D. 341. This decision, though subsequent in date to the 
Bills of Exchange Act, 1882, was decided on the law prior to the 
codification, because the instrument in question was given in 
1877, that is, before the Act came into force. The question arose, 
therefore, whether it was permissible for the courts today to regard 
Crears v. Hunter as authoritative or whether the express provisions 
of the code should be treated as having replaced the pre-existing law. 
The correct way of interpreting a code in relation to the pre- 
existing law was a problem which was referred to by Lord Herschell 
in Bank of England v. Vagliano Brothers [1891] A.C. 107 at 
p- 145. He said that he was ‘far from asserting that resort may 
never be had to the previous state of the law for the purpose of 
aiding in the construction of the provisions of the code. If, for 
example, a provision be of doubtful import, such resort would 
be perfectly legitimate’. It was this principle which Somervell 
L.J. applied in Oliver v. Davis. He said that he was prepared 
to assume that ‘reading section 27 (1) (a) and (b) together, the 
_ natural construction of “ antecedent debt ” is that it means a debt 
due from the person who gives the negotiable instrument in 
question... . Assuming, however, in favour of counsel for the 
plaintiff, that the words of the Act are of doubtful import, [Crears 
v. Hunter] is a case which we can apply. On that basis it seemis 
to me to resolve that doubtful import in the sense in which I have 
indicated... .? : [1949] 2 All E.R. at pp. 360-861. Sir Raymond 
Evershed M.R. and Denning L.J. were also of opinion that the 
appeal should be allowed. 
i J. Munes HOLDEN. 


WILFUL REFUSAL TO CONSUMMATE: JURISDICTION 
AND CHOICE oF Laws 


Te need to distinguish in nullity causes between jurisdictional bases 
and the proper law determining substantive issues arose again in 
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Casey v. Casey ! where a soldier domiciled and normally resident in 
‘Canada’ (the province is unspecified) married an English girl in 
England. After short periods of cohabitation in England and 
Canada, the wife returned to England and brought a nullity suit, not 
contested by her husband, on the ground of his wilful refusal to 
consummate the marriage. The Court of Appeal, emphasising the 
husband’s domicile and residence abroad, held that English courts 
were not competent to entertain her petition. It had already 
decided in De Reneville v. De Reneville? that residence of the 
petitioner alone in England was no basis of jurisdiction, leaving open 
for future consideration cases where both the parties were resident 
in England (not in point in De Reneville or Casey, though favour- 
ably commented on in both), where the marriage was celebrated in 
England, and where hardship was pleaded (both these latter bases 
being relevant in Casey but not in De Reneville). Another con- 
templated ground of nullity jurisdiction, one on which much of the 
discussion in De Reneville had revolved, was whether there could 
be jurisdiction based on a separate domicile, recognised in England, 
accorded the wife by the proper law of the parties’ status, that is, 
by the law of the husband’s domicile at the time of the suit. 
Whether or not. the wife could acquire such a separate domicile 
would probably depend on the view taken of the alleged defective 
marriage by that domiciliary law, which might or might not 
acknowledge the concepts of void ‘and voidable with their attendant 
implications as understood in English domestic law. 

On the issue of jurisdiction, Bucknill L.J. said he would follow 
a passage of Lord Greene’s in De Reneville in order to show that 
the ‘law applicable’ in Casey was the law of Canada, ‘ because the 
husband is domiciled in Canada, and because at the date of the 
marriage it was the matrimonial domicile in reference to which the 
parties may have been supposed to enter the bonds of marriage °’. 
But Lord Greene was not dealing at that stage with jurisdiction but 
with the substantive defect when essential validity °’ as opposed to 
“ forms’ was in issue. Further, not only had Lord Greene specified 
the law of the husband’s domicile at the date of the marriage and 
not at the date of the hearing, but he had in any event expressed 
preference for the law of the parties? matrimonial domicile. It 
obviously cannot be presumed for all cases that the husband’s domi- 
cile at time of marriage, his domicile at time of suit, and the matri- 
monial domicile will coincide, as they did in De Reneville and in 
Casey.® ; 

When dealing with the substantive defect alleged, Bucknill L.J. 
automatically assigned wilful refusal to the category of ‘ essentials ? 


1 [1949] 2 All E.R. 110. y 
2 [1948] P. 100: [1948] 1 All E. R. 56. 
3 Compare [1949] 1 All E.R., 115-16, with [1948] 1 All E.R. 61, or [1948] P. 


li4: see Fleming in (1948) 10 M.L.R. 98; also Manella v. Manella [1942] 
4 D.L.R. 712 (Ontario). 
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of marriage. In conflict of laws at least, an exact definition of the 
term is desirable and necessary * and Barnard J. has characterised 
this concept with ‘its peculiar feature of being based on a post- 
nuptial fact ’ as either a ‘ defect in marriage, an error in the quality 
of the respondent ’, to be governed by the lex loci celebrationis, or 
possibly as a matter pertaining to capacity to contract a marriage, 
referable to the individual domiciliary laws of the parties prior to` 
their marriage. This latter suggestion, by making willingness to 
consummate an integral part of capacity to contract a marriage, 
would be an overt recognition of the tacit reversal in 1937 of the 
maxim consensus non concubitus: facit matrimonium: the broad 
principle after that date is that without consummation there is no 
marriage. But while ‘ wilful refusal’ makes a marriage voidable, 
this is by no means a final analysis. A marriage may be auto- 
matically void, but whereas law X may apply if it is a case of 
non-compliance with formal requirements, law Y may be relevant 
if the defect alleged relates to essential validity. Similarly it cannot 
be presumed that one body of law governs all categories of voidable 
marriages. Casey was argued only on wilful refusal, but this was 
equated with what in De Reneville was the alternative ground of 
impotence: Lord Merriman P. has pointed out ‘ the embarrassment 
of the alternative pleading’ of wilful refusal and impotence, the 
former being a ‘creature’ of a statute, whereas the latter, apart 
from the general terms of section 22'of the 1857 Act, is altogether 
free from statutory guidance. On either of Barnard J.’s analyses, 
the woman in Casey could have made out the substantive defect she 
alleged, recognised as it was by both the lex loci and her pre- 
marriage domiciliary law. 

As to jurisdiction based on a possible separate domicile for the 
wife, Bucknill L.J. interpreted two Saskatchewan decisions of 1928 
to mean that all Canadian courts at that time regarded a marriage 
void for impotence as one void ipso jure. He thought, however, 
that after Inverclyde and De Reneville, the Canadian courts would 
hold that both impotence and wilful refusal made a marriage only 
voidable, so that, assuming English and Canadian notions to be 
identical on this point, the wife could not acquire a separate domicile 
by ‘Canadian’ law. ‘Canadian’ law had not been proved to the 
court: this was unfortunate, for not only do the Canadian provinces 
differ in their laws of nullity and in their characterisation of the 
relevant concepts and principles, but none of them recognise wilful 
refusal as a defect in marriage. In Alberta the concept of a 


4 Lord Jowitt L.C. thought a definition of wilful refusal ‘undesirable, Horton 
v. Horton (1948) 63 T.L.R. 62; ef. Gordon v. Gordon [1948] N.I. 174; 
“consummation ’ is defined in Barter v. Bazter [1948] A. C. 274. 

5 Harthan v. Harthan [1949] P. 126-27; [1948] 2 All E.R. 648. 

ë See Falconbridge (1948) 26 Can.Bar Rev. 917; Gilbert D. Kennedy (1947), 
95 Can.Bar Rev. 1016; cf. Hall v. Hall [1947] 4 D.L.R. 681 (Manitoba). 
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separate domicile for a wife and the distinction between void and 
voidable marriages for jurisdictional purposes are relevant. In 
British Columbia that distinction is not accepted, and further, 
neither the courts of this province nor of the provinces of Ontario 
and Manitoba accept jurisdiction when only the petitioner, even 
when a husband, is domiciled within their territories.” 

As to jurisdiction based on an English locus celebrationis 
Somervell L.J. indicated a distinction between suits where the 
validity of the ceremony itself was impeached and those where other 
issues as to valid celebration were raised; in the latter category, 
celebration in England might justify the courts in taking jurisdic- 
tion. In the case of ‘ voidable’ marriages, the locus contractus 
has no jurisdiction. 

Bucknill L.J., approving in effect of Inverclyde, held there was 
no jurisdiction ‘mainly on the analogy of the rule that the court 
of the domicile of the husband is the sole court in dissolving a valid 
marriage... A similar rule should be applied to a marriage which 
is merely voidable on the ground of wilful refusal to consummate 
it’. It is significant, however, that Somervell L.J. specifically dis- 
approved of Bateson J.’s statement in Inverclyde that only the 
courts of the parties’ domicile have jurisdiction in cases of voidable 
marriages; moreover, he said, Lord Phillimore’s statement in 


ı Salvesen that only the courts of the domicile have jurisdiction to 


annul a marriage not properly celebrated was obiter and had not 
been followed in later cases. It is still reasonable to hope, therefore, 
that a more exact analysis of voidable marriages will be made in 
future judgments. 

It was assumed in Casey that a remedy was open to the peti- 
tioner in another law-district: this supposed fact was coupled with 
a reluctance to do injustice to the respondent who on geographical 
grounds alone found it difficult to appear and defend the suit. But 
hardship on the woman was as significant and should have been as 
decisive in Casey as it was in White v. White.® Though the 
Canadian courts could overcome the jurisdictional barrier on the 
basis of bilateral domicile or residence, on the substantive issue they 
would not, if domestic law applied, have recognised wilful refusal 
as a ground of annulment. The Court of Appeal was perhaps unduly 
influenced by the fact that the petitioner could have brought her 
petition in Canada during her stay there, a stay which excluded the 
Matrimonial Causes Act of 1944 from being used in her favour. The 
question of divorce was not raised, but that would have been a 
matter for the courts of the husband’s domicile, and it is not at all 


7 Spencer v. Ladd [1948] 1 D.L.R. 39 (Alberta); Gower v. Starrett [1948] 2 
D.U.R. 853 (British Columbia); Manella v. Manella [1942] 4 D.L.R. 712 
(Ontario); Hutchings v. Hutchings [1980] 4 D.L.R. 673 (Manitoba). 

8 [1937] P. at pp. 124-25. 
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clear that the woman would have had any grounds for dissolution 
of marriage either in Canadian or English iaws.° l 

If wilful refusal had been considered a defect in marriage, it 
would have been competent for the locus celebrationis to have heard 
the case; if it had been characterised as a matter of capacity, again 
English courts, being those of the woman’s pre-marriage domicile, 
could have heard it on the Sottomayor v. De Barros principle. 
These possibilities were not considered in Casey. 

The limitation of the bases of jurisdiction in nullity causes is not 
to be admired. Beginning with Inverclyde too many technical dis- 
tinctions have been imported from domestic matrimonial law into 
jurisdictional issues, this in spite of the strong, and, it is respectfully 
submitted, logical and historically correct opposition of Hutter v. 
Hutter? and Easterbrook v. Easterbrook.'! Moreover, the distinc- 
tion of jurisdictional and substantive questions put forward in De- 
Reneville requires a more exact characterisation than that indicated 
by the terms ‘ void ’ and ‘ voidable °. So far this necessity for further 
subdivision has been recognised in the case of void marriages, but 
voidable marriages have been indiscriminately characterised as of 
one kind. The importance in conflict of laws is not whether a 
marriage is void or voidable, but by what body or bodies of law, 
having regard to the nature of the defect alleged, it should be 
referred in order to ascertain first matters of jurisdiction, and then, 
referring possibly to the same or different bodies of law, matters of 
the substantive cause of nullity.7 This process may be complicated 
and difficult, but should not be evaded by construing a statutory 
ground of nullity mto a basis of divorce. 

JOSEPH JACKSON. 


UNLAWFUL PERFORMANCE OF MOHAMMEDAN MARRIAGE 


ANOTHER step, though a very limited one, was taken in R. v. 
Rahman [1949] 2 All E.R. 167 towards an accurate definition by 
English courts of their comprehension of marriages not ‘ Christian ’ 
in the Hyde v. Hyde sense: (1866) L.R. 1 P. & D. 180. The 
accused was a Mohammedan who had purported to perform an 
Islamic marriage ceremony in England between another Moham- 
medan, alleged to be already married in India, and an English 
woman previously converted to the same faith. The marriage was 
solemnised in a house which was neither registered in compliance 
with the Marriage Act, 1886, nor exempted therefrom by special 
licence. The contention was made, inter alia, that no ‘ marriage ’ 


9 The separation in Casey seems to have been by mutual consent. See also 
Weatherley v. Weatherley [1947] A.C. 628; Walsham v. Walsham [1949] 
1 All E.R. 774, 775. ; 

10 [1944] P. 95. 

11 [1944] P. 10. 

12 See (1949) 27 Can.Bar Rev. 173. 
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within the penal section 89 of the Act had been performed because 
the alleged union was potentially polygamous and so not recog- 
nisable by English law. Streatfeild J.’s answer was two-sided : (1) 
English law already recognises polygamous marriages in certain con- 
texts (Srini Vasan v. Srini Vasan [1946] P. 67). (2) It is performance 
of a purported marriage which is the offence under section 39; by 
analogy, the word ‘marry’ in the phrase ‘ Whosoever, being 
married, shall marry . . .’ in the bigamy section of the Offences 
against the Person Act, 1861, clearly refers to a ‘ purported 
marriage or form of marriage’. Unlawfully to perform a Moslem 
marriage ceremony is as much an offence as any other unlawful 
solemnisation under section 89. In coming to these conclusions, the 
learned ‘judge indicated that the construction of the word ‘ marriage ° 
might be different in Acts concerning matrimonial causes. Rahman 
turned on the criminal offence of performing a purported marriage 
for which penal provision a Moslem marriage is a marriage within the 
1886 Act: the decision has nothing to do with the law of bigamy. 
The headnote to the case which refers to the marriage in India as 
being material is misleading in this aspect. The learned judge did 
not refer at all to the fact that the male party was alleged to be a 
party to a subsisting marriage; he was concerned only with undue 
performance, not with bigamy. If the ceremony in Rahman had 
complied with English formal requirements, the question might then 
have arisen whether a second marriage in England between parties 
whose personal laws recognised polygamy was to be condemned as 
felonious when at one and the same time it gave rise to certain 
English civil rights. In Baindail v. Baindail-[1946] P. 122, in a 
judgment favouring the annulment of a marriage in England 
between a Christian English woman and a Hindu on the ground of 
the Hindu’s prior (polygamous) marriage, Lord Greene, then M.R., 
specifically left open the question of bigamy for a case where that 
point actually arose. The connecting factor is not the religion of 
the participants but their personal laws; the conversion to Islam, as 
in Rahman, would not justify a party’s polygamous marriage in 
England, aliter if the party’s domicile was in a law-district recog- 
nising polygamous marriages (see Dicey, 6th ed., at p. 228; the 
contrary view is stated in 99 L.J. at pp. 522-28). 


JOSEPH JACKSON. 


WRECKS AS PRIZE 


The Riva Ligure and The Antonia C. (1949) 65 T. L. R. 786. 


ALTHOUGH there is no outstanding point of prize law dealt with in 
this decision it is considered that it merits report in view of the 
fact that it carries Lord Merriman’s decision in The Bellaman (this 
Journal, vol. 12, p. 108) a stage further. In that case Lord 
Merriman reserved for future decision any question concerning the 
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limits of the Port of Massawa. In The Riva Ligure this point was 
in issue. 

The Riva Ligure and The Antonia C. had been scuttled by 
Italian forces shortly before the British occupation of the port of 
Massawa. The former vessel was found in a partly submerged con- 
dition in a bay immediately to the south of the harbour. Since, 
however, part of its mouth ‘shades off’ into the harbour the 
President had no hesitation in finding that the vessel was within 
the harbour limits and captured at the same time as the harbour. 

The factual situation concerning The Antonia C. was a little 

more complex. This vessel had been taken out about a mile and a 
~ half into deep water in the Harkiko Bay beyond the artificial 
breakwater and was there scuttled. The President considered two 
problems to be in point. First, whether The Antonia C. could still 
be described as a ship and not a piece of wreckage, and, second, 
whether she could be described as being within the limits of the port. 

In view of the fact that the vessel had been scuttled because 
the port was about to be captured, and ‘if she could fairly be said 
to be within the port, she was captured as a ship and not as a piece 
of wreckage’. Lord Merriman pointed out that the case differed 
from that of The Alberto Treves, which concerned a vessel that blew 
up in 1988 and had been at the bottom of the sea and not worth 
salving. In some ways the case can be compared to The Kriti, 
which came before an Italian Prize Tribunal in January, 1948. A 
Greek vessel was sunk in the Piræus by an Italian bombing raid. 
After the Italian occupation of the port the ‘ wreck’ was salved, 
and the tribunal held that, from the point of view of prize law 
‘every kind of floating craft which constitutes, actually or poten- 
tially, complete, partial, principal or accessory, means which may 
be used for maritime traffic’ constitutes a ship (Annual Digest, 
1943-45, No. 184). Lord Merriman seems to have had a similar 
distinction i in mind. l 

Having decided that the res was still a ship, the Preideni then 
considered her geographical location. He felt that this was a border- 
line casé, but bearing in mind all the circumstances—her position 
and her scuttling there because of the imminent capttire of the 
port—he held that she should be considered as having been captured 
with the harbour. 

Lord Merriman left the way open for a reconsideration of harbour 
limits by British Prize Courts for ‘ progress from one degree to the 
next must not be taken as likely to proceed indefinitely without 
check °’. 

L. C. GREEN, 


REVIEWS 


Freepom Unprr THE Law. By Sir ALFRED Denninc. [London : 
Stevens & Sons, Ltd. 1949. viii and 126 pp. 8s. net.] 


Tnıs book consists of four lectures given by Denning L.J. under the terms 
of the Hamlyn trust. The object of this trust is to make known to the 
‘common people’ of the United Kingdom the privileges which they enjoy 
in law and custom ‘in comparison with other European peoples’. The 
old lady who established this trust no doubt formed her views in Victorian 
times when the superiority of the English was only too clear to themselves, 
if not always so apparent to their neighbours, so she may be forgiven her 
complacency, especially as it has resulted in the course of lectures repro- 
duced in this volume. They are, in fact, the first Hamlyn lectures to be 
given, and the trustees who represent several of the leading University Law 
Schools are to be congratulated on having secured Sir Alfred Denning as 
their first lecturer, for he possesses in large measure those qualities of a fair 
and liberal mind, a profound knowledge of the law, and a capacity for lucid 
exposition which make the English judiciary at its best second to no other. 

Sir Alfred Denning was indeed fortunate to be able to choose as his 
subject, civil liberty, a branch of their law of which Englishmen have, indeed, 
the right to be proud, and in respect of which it is not unfair to say that 
the ‘common people’ of the United Kingdom enjoy privileges which were 
for long denied to people living under Continental systems, and which even 
today are in a number of respects not satisfactorily secured in most foreign 
countries. 

Although these lectures are intended for ordinary people, and their style 
is such that any literate person should be able to grasp and enjoy the greatest 
part of them, they will undoubtedly be chiefly welcome within the legal pro- 
fession, and to students of political science. It has always amazed me that 
there is so little good writing on civil liberties; most of what there is being 
tucked away in journals snd pamphlets. These lectures do not fill this- 
gap—they could not do so in the space available—but they certainly pro- 
vide a valuable general survey of the greater part of the field. The main 
lacunæ are the rights of association, and public gathering, which are of great 
importance in political organisation. g 

On few subjects have men written more, and to less purpose, than on 
liberty. Itis a conception dearer to most men than any other, one for which 
they are ever ready to die, and one which they are only too ready to deny 
to their fellows. Yet it is one which eludes definition in any satisfactory 
terms. Indeed it is a conception which differs from one age to another, and 
from one country to another. The classical idea of liberty was by no means 
that of the Englishman, shall we say, in 1800. The views held by the present 
generation of Englishmen are certainly not those of 1800, and, indeed, they 
vary substantially frora one Englishman to another: if Mr. Attlee and Mr. 
Churchill were to compare notes they would probably find that they differed 
from one another on the subject almost as much as they agreed. But then, 
of course, if they discussed the matter with Stalin, or any representative 
Russian Communist, they would find a divergence which altogether trans- 
cended their own substantial disagreements. 

This is not really a surprising situation except, perhaps, to those who 
conceive of freedom in absolute terms. Since it is a conception relating to 

, man in society it must clearly vary with types of society, and with the pro- 
gress of society. In early societies it will be rudimentary and completely 
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negative—indeed, the view of freedom as a mere absence ‘of restraint is 
one which dies hard, for it is not only a fundamental element in the con- 
ception, but one which is reasonably easy of definition in terms both of law 
and of political science. But in advanced democratic societies liberty inevit- 
ably becomes dynamic and positive in its content, for the citizen cannot be 
regarded as really free unless he is educated, economically secure, and even, 
perhaps, rejoicing in good health. It is obvious that the more enlarged 
the frontiers of liberty become, the less satisfactorily can it be measured 
simply in terms of absence of restraint, and the more complicated become 
the adjustments required to ensure to each individual citizen the measure of 
freedom which he ought to have. In the past, liberty in this wider sense has 
been the privilege of minorities. It does not appear possible with the 
resources, material and otherwise, at the disposal of society at the present time 
to secure a large measure of liberty for the wide masses in the community 
without some curtailment of the freedom of those minorities. Hence both 
parties representing the masses and parties representing minorities can march 
into battle under banners inscribed with the same word, ‘Liberty’, though 
they are really out to get very different things. 

It is not possible to effect any complete reconcilement of these differing: 
conceptions, which, indeed, may derive from the conditions of a'past genera- 
tion, and bear very little relationship to the liberty required by society at 
the moment of discussion. Freedom must respond to ‘the felt needs 
of the times’, perhaps more than any other principle of law or politics, and 
at a time when the great problem is the relationship of the individual citizen 
to the State, liberty, which is the measure of the solution of that problem, 
is peculiarly difficult to assess. Perhaps the most satisfactory suggestion 
which has been made for reconciling these diffieulties is to regard liberty as 
concerned with securing a balance between the different interests which 
can, and do, legitimately exist, whether within the State, or between States. 

It may be thought, and with justice, that the considerations just outlined 
are likely to prove somewhat esoteric to ‘the common man ’ and if Sir Alfred 
Denning had devoted his first lecture to an elaboration of them, the Hamlyn 
trustees might have had a just grievance. He does nothing of the sort, but, 
like a good practical lawyer, proceeds immediately to define the subject- 
matter of his first lecture ‘personal liberty’ as ‘the freedom of every law- 
abiding citizen to think what he will, to say what he will, and to go where 
he will on his lawful occasions without let or hindrance from any other 
persons’, a definition clear enough to the ordinary citizen. Yet underlying 
the greater part of all his discourse the reader will find a philosophic con- 
ception of liberty which clearly has regard to the considerations which I have 
discussed above, and which has, I think, enabled him to form the balanced 
and integrated view of this field of the law which is here set out. 

The lord justice is certainly an adherent of the ‘balance’ school: ‘when- 
ever (says he) these interests (i.e. those of ordinary people) are nicely 
balanced, the scale goes down on the side of freedom. In these lectures I 
hope to show how the English law has kept in the past the balance between 
individual freedom and social duty, and how it should keep the balance in the 
social revolution of today ...’. Some of the illustrative examples which he 
works out in detail are fascinating in their interest. He shows how the 
amount of power entrusted to police constables has been adjusted to obtain 
such a balance, and traces the empirical decisions which, after giving too little 
power to the police, and then too much, have finally settled down at a just 
reasonable balance— the way in which we in England have balanced conflicting 
interests on this important point—the power of arrest is a model’. Even 
more instructive is the history of confessions made to the police which is 
traced at pp. 30-31. 

In his second lecture on Freedom of Mind and Conscience the lord justice 
seems rather to forget his principle of balance, and, for him, leans unexpectedly 
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far back to find a kind of golden age in the law as it stood under Victoria 
or even earlier. He dislikes the recent expansion of public mischief which 
has taken place in order to cope with offences which are peculiar to our 
modern times. He does not conceal his satisfaction that the jury in R. v. 
Caunt should have acquitted the publisher of. a strongly anti-Semitic article, 
and indicates that he thinks the conviction of the prisoner in R. v. Leese of 
public mischief for a similar publication was quite wrong. But where is the 
balance here? Whipped up to a state of bestial sadism by newspaper articles 
which freedom of the press, so called, in Germany allowed to go unpunished 
and unchecked, the Nazi thugs eventually exterminated some six million Jews. 
I find it difficult to understand how restraining violence of this type can 
properly be regarded as an interference with the freedom of the press—such 
_ unfettered criticism is not liberty at all but licence, and offends fundamentally 
against that very doctrine of balance to which in his earlier lecture the lord 
justice attaches such importance. I would even suggest that it is really 
doctrinaire liberalism of exactly the same type as produced decisions such as 
Mayor of Bradford v. Pickles, which elsewhere in the book are subjected to 
well-merited contempt. The anti-Semitism in the Cawnt Case was no doubt 
a mild affair compared with the violence of Der Stiirmer, but mustard trees 
grow from small seeds. Much the same point can be made in respect of the 
defence of fair comment in libel cases which the lord justice thinks has been 
refined to the point where it does not give the press an effective defence. 
Surely the reason why it was refined was because the judges found that when 
simply applied in the way that Sir Alfred Denning appears to think desirable, 
it gave the press a cqmplete licence for defamation, and in order to establish 
a balance’ the doctrine had to be redressed in favour of the citizen, becoming, 
of course, more complicated in the process, 

In dealing with freedom of mind and conscience there is much less legal 
material available, so that the lecturer was thrown back into a rather more 
general type of speculation in which he. moves less surely. His comparison 
of the United Kingdom with Russia in the field of religious freedom is 
highly unrealistic. The warfare between the Communist State and the Roman 
Church, however deplorable, is fairly joined, and it is absurd to picture the 
aggression as being all on one side, for the Church launched the attack, 
and can hardly complain that the Communist animal is wicked because he 
defends himself, even if his methods involve hitting below the belt. Indeed, 
one has to go back te the time when the Protestant queen Elizabeth was 
deposed from the throne of England to get a real understanding of the 
struggle which is now going on between Rome and the Communist States. 
This is a ‘struggle for dominance—it has nothing to do with freedom. 

These short comparative sections, no doubt inserted for the purpose of 
satisfying the terms of the Hamlyn trust, are the least satisfactory part of 
the book. Sir Alfred Dening is not a profound student of comparative 
law and his illustrative material, being taken from France and Russia only, 
does not give a realistic view of the Continental situation generally. More- 
over, in the case of Russia there is so little factual material readily available 
that it is quite impossible to reach an objective conclusion in respect of such 
matters as civil liberties in that country: the political cases which are high 
lighted are not necessarily a guide to general practice. Sir Alfred Denning 
is probably justified in what he says about Russia, for the Russian conception 
of liberty is not ours, but one has an uneasy fealing that Russia is being 
used as a hobby horse for the purpose of justifying Miss Hamlyn’s insular 
prejudices. 

In his third lecture ‘Justice Between Man and the State’, Sir Alfred 
Denning returns to his earlier realistic point of view. Here again it is a 
question of striking a balance. ‘The extent to which judges in the nineteenth 
century carried rights of property seems to us today to be almost incredible’ 
—coming from a judge this is a statement of appalling frankness, and equally 
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appalling truth—now, of course, the pendulum is swinging the other way, 
perhaps too far the other way. There are, moreover, whole sets of new 
obligations and rights established by welfare legislation as between ‘citizen’ 
and the State which confront the courts with problems of a kind with which 
the common-law technique is hardly fitted to cope, at any rate if used in the 
restricted fashion characteristic of recent generations of judges. This has 
become so clear to the executive and the legislature that they have set up a 
host of new tribunals. This problem is, of course, one which has been much 
debated by lawyers and political scientists during the last thirty years. Sir 
Alfred Denning handles it in a sympathetic and broadminded manner. He 
recognises the need for a vast amount of so-called administrative justice, but 
pleads persuasively for a genuine right of appeal. In this he is very much 
in line with progressive opinion generally, and it is to be hoped that under 
the present Lord Chancellor who has so many reforms to his credit, steps 
may be taken to set up an Administrative Court of Appeal. Although Sir 
Alfred is too modest to say so, the value of a right of appeal and the lines 
on which appellate jurisdiction should be exercised are best illustrated by 
his own work as nominated judge to hear appeals from the Pensions Appeal 
Tribunal. There is little doubt that the way in which he preserved a balance 
between the subject and the State did much to restore public confidence in 
circumstances where grave consequences might have ensued had such con- 
fidence become seriously undermined. 

This leads us naturally to a consideration of the powers of the executive. 
The positive and dynamic welfare State can only be achieved at the expense 
of entrusting the executive with very substantial powers which ‘involve inter- 
ference with private rights and interests: and, granted that private rights 
must often be subordinated to the public good, it is essential in a free com- 
munity to strike a just balance in the matter’. The final lecture is a very 
fair and understanding commentary on this text. It is instructive to compare 
the lord justice’s cool and measured appraisal of the situation with the fevered 
declamations of Dr. C. K. Allen. He does not find that there has been much 
abuse of power by the officials, to whom he agrees that wide powers have 
been entrusted—indeed, I think he is rather over optimistic in this estimate. 
He points out that there is a real danger of abuse, but emphasises that the 
law provides a number of substantial safeguards against such abuse. Never- 
theless, the situation which is still very fluid is obviously one which will 
have to be watched carefully, and handled with circumspection. There will 
be few who have watched the development of executive power during the 
present century with any attempt at objectivity who will not have come to 
much the same conclusion on the subject as Sir Alfred Denning, and who 
will not wish that when problems of its use or abuse come before the courts 
they may be handled with the knowledge and understanding which have con- 
tributed to make these lectures an outstanding event in modern political 
jurisprudence. 

C. 


ENGLISH CONTRIBUTIONS TO THE PHILOSOPHY oF Law : The Seventh 
Annual Benjamin N. Cardozo Lecture delivered before the 
Association of the Bar of the City of New York, May 25, 1948. 
By ARTHUR L. GOODHART, K.C., Professor of Jurisprudence in 
the University of Oxford. With an Introduction by Cioyp 
Lavorte. [New York: Oxford University Press; Geoffrey 
Cumberlege. 1949. 44 pp. English price 5s.] 


Proressor Goopnart has on more than one occasion had the merit of having 
explained to English lawyers American legal thought and to American 
lawyers the legal thought of this country. In this wholly admirable lecture, 
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delivered before one of the most influential bodies in the U.S.A., he has 
dealt with a topic which—certainly outside this country, and perhaps also 
within this country—has been somewhat neglected during the formative 
period of most lawyers who are now in actual practice: the English con- 
tribution to the Philosophy of Law. The choice of the lecturer for this 
topic or of this topic by the lecturer was most fortunate, not only because 
of his undisputed mastery of his subject-matter, but also because this 
lecture was linked to the name of Benjamin N. Cardozo. Cardozo’s 
philosophy was pragmatism and in the view of Professor Goodhart prag- 
matism is the philosophy which is most typical of English contributions to 
legal thought. Thus there is in his view a fundamental likeness of approach 
between the typical viewpoint of English legal philosophers and the basic 
attitude of one of the greatest exponents of American legal thinking. 

Cardozo has said, that a philosophy of law will tell us ‘how law comes 
into being, how it grows and whither it tends’. Professor Goodhart has taken 
these words as his inspiration and unfolds before his listeners the views 
of the greatest of English legal thinkers on these three questions. Of course 
it would have been possible to write a volume of considerable size on this 
subject. But the English contribution to legal philosophy has been made by 
essays rather than by bulky volumes. It is, therefore, perhaps symptomatic 
that this first comprehensive survey should be in the form of an essay— 
fortunately one that lacks neither in profundity nor in elegance of 
presentation. Although reasons of time and space rendered it necessary to 
exclude the works of living scholars from the scope of the lecture, references 
to English legal literature range far into the past and well-nigh into the 
present time. Comparative remarks on American and Continental authorities 
put the views of English writers into proper relief. Copious notes supple- 
ment not only the learning, but sometimes even the humour contained in 
the text. 

‘ Nobody will be able to read a work of this type written by an author with 
such outspoken views without feeling here and there that he would like to 
join issue on one or the other point. The present reviewer, who still 
remembers bits of his Continental schooling, cannot always see eye to eye 
with Professor Goodhart in his representation of the contrast between English 
and Continental legal thinking as one between a concrete and an abstract or 
a practical and a theoretical approach to the problem. But as he hopes to be 
able soon to deal with this aspect of contemporary English criticism of Con- 
tinental legal thought in extenso in another connection, he may be allowed 
to do no more here than to register a protest. 

But there is perhaps a more fundamental point which cannot be shelved. 
As Professor Goodhart rightly says, the English contribution to legal 
philosophy has not found much attention and still less approval among 
Continental scholars. This, no doubt, is unpardonable in the case of the ‘ pure 
theory of law’, which on so many points is simply Austinianism in twentieth- 
century garb. But is it equally unpardonable in other cases? And are the 
absence of a proper school of legal philosophy and the unsystematic nature of 
the English contribution the sole reasons for this neglect? The present 
reviewer thinks that it would be doing an injustice to the Continental 
historians of legal philosophy if one were to answer this question in the 
affirmative. What is legal philosophy? The answer given to this question 
by the majority of Continental scholars is very different from that given by 
Cardozo. ‘In their view legal philosophy is a systematic endeavour at explain- 
ing the conception and the ideal of law and their relation to each other. 
Questions such as those which in Cardozo’s opinion exhaust the province of 
legal philosophy are, in their view, not even within that province. The origin 
of law is a question of history and sociology. The growth of law is a question 
of constitutional theory, of positive law, of legal methodology, of legal history 
and sociology and of a host of other special sciences. The tendency of law 
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is a question of legal deontology or critical jurisprudence, of political science 
and its auxiliary sciences, such as psychology and economics. 

Now Professor Goodhart is, of course, entirely correct in saying that those 
English scholars, with whose works he deals and whose neglect he rightly 
deplores, were devoting themselves to just these three problems. But Con- 
tinental legal philosophers were not interested primarily in these, but in much 
more fundamental, though perhaps less immediately useful, problems. From 
their point of view the English contribution to legal philosophy in the late 
nineteenth and early twentieth century was therefore insignificant, They 
might, and did in fact, highly value the work of Dicey in the field of con~ 
stitutional theory and of legal sociology. They could and did respect Sir 
Frederick Pollock as a distinguished English jurist. But they could not 
possibly consider either of these scholars as a philosopher. Of course, these 
and other English jurists had their own‘ideology, though none of them ever 
systematically expounded it. Professor Goodhart characterises this ideology 
in words whose moving character is rightly pointed out by Mr. Laporte in his 
graceful preface. But a jurist with an ideology of his own is not a philosopher. 
A Windscheid or a Gierke, a Capitant or an Eugen Huber were great jurists. . 
Each had his own ideology and each has told us about it in essays or at least 
in addresses. But is any one of these great jurists a legal philosopher? 
None of them ever claimed that illustrious title. They and their con- 
temporaries may therefore well be forgiven if they refused to bestow it on 
Dicey, Salmond, Holland or Pollock and others, whose great work lay in the 
field of the general theory of law, but not in that of legal philosophy, such as 
the Continental legal philosophers—rightly or wrongly—understood the latter 
to be defined. 

Perhaps some of my readers might think that that field is theoretical, 
without interest to practitioners and thoroughly barren. I cannot deal with 
this objection here. But if they should think that Professor Goodhart’s 
essay deals with questions far more attractive to the average lawyer than the 
theory of the conception and of the ideal of the law, I would certainly agree 
and urge them to study for themselves this book whose value is wholly out 
of ‘proportion to its diminutive size. 

E. J. Coun. 


Lecat THEeory. By W. FRIEDMANN, of the Middle Temple,- 
Barrister-at-Law, Professor of Public Law, University of Mel- 
bourne. Second Edition. [London: Stevens & Sons, Ltd. 
1949. xxiii and 470 pp. 30s. net.] 


Legal Theory was first published in 1944, a second impression was called 
for in 1947, and a second edition has now been issued. There could be no 
better evidence that Professor Friedmann has made an important contribu- 
tion to the jurisprudential literature of this country, and that he has shown 
that the English lawyer is not as indifferent to legal philosophy as he is some- 
times supposed to be. It has been given an equally favourable reception in 
America, Judge Jerome Frank saying in the Harvard Law Review: ‘A 
multitude of books has been written on this subject. To my mind this is 
by all odds the best’. This is high praise when we remember that Sir 
Frederick Pollock, Dean Roscoe Pound, Sir Paul Vinogradoff, and Dr. C. K. 
Allen have also made contributions in this field. 

This book, as the author points out, ‘is not concerned with the whole field 
of jurisprudence but with that part of it which concerns the ends of law’. 
Its purpose is to give an account of the main trends of legal philosophy, and 
to investigate the relations between legal theory, social evolution and positive 
law. Even so limited, it is obvious that Professor Friedmann has had to 
cover an extraordinarily wide and difficult field, and he is to be congratulated 
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on his success in doing so. It may be felt by some readers that undue 
emphasis has been placed on the German legal philosophers of the nineteenth 
century and on the Austrian school of recent years, but it must be 
remembered that they have been more influential on the Continent than in this 
country. Professor Friedmann’s analysis of their ideas is clear and interest- 
ing, and if some of the conclusions which they reached are frequently difficult 
to understand and sometimes of doubtful value this is not his fault. 

The introductory chapter on ‘Greek Philosophy and the Problems of Legal 
Theory’ has been expanded in the present edition, but even so it is a difficult 
task to cover Greek thought in less than ten pages. It is impossible to under- 
stand medieval legal philosophy without a clear conception of Aristotle’s 
doctrines, and today Plato is still a living force. There is hardly a single 
juristi¢ problem which was not originally discussed in the Athenian schools, so 
that more space. might, with advantage, have been devoted to them. It may 
also be suggested that in a book which deals with ‘the main trends of legal 
philosophy’ some references should have been made to the Roman jurists who 
constructed the greatest legal system of all time. Thus, for example, Cicero's 
theory ‘concerning the relation between law and the State has been of more 
importance in the history of juristic thought than has the cloudy mysticism 
of Hegel which is dealt with at length. 

Although Professor Friedmann is not a whole-hearted disciple of Kelsen’s, 
he devotes more space to him than to any other legal philosopher. He says 
(at p. 115) that ‘the chief merit of Kelsen’s pure theory would seem to lie 
in the elucidation of the relation between the initial hypothesis (which might 
less abstractedly be described as the basic political faith of the community) 
and the totality of legal relations derived from it’. It is difficult to pin legal 
philosophers down to a precise meaning, but if by ‘initial hypothesis’ Kelsen 
means the legal constitution of the State, then we doubt whether this distinc- 
tion is a merit because it avoids the major problem in legal philosophy: Can 
the constitution be described as law,.and why is it regarded as valid? 
Professor Friedmann says (at p. 114): ‘But surely the fact that the ultimate 
authority in any given legal order may be a composite one, as in the United 
. States of America or in Great Britain, does not alter the fact that such 
ultimate authority must exist’. This ‘ultimate authority’ is strangely 
reminiscent of Austin’s sovereign. Merely to state that there must be an 
ultimate authority does not answer the basic question concerning its nature. 
Is the ultimate authority pure fact or is it created by the law? If we assume 
that the ultimate authority in the United States is found in the various bodies 
which can amend the Constitution, we are still faced with the problem why 
these various bodies are recognised as having the power to amend the Con- 
stitution. To say that the Constitution is a ‘grund-norm’ tells us nothing 
about the Constitution. Similarly, it does not take a profound legal philosophy 
to discover that in Great Britain, while Parliament is in being, the ultimate 
authority is the King-in-Parliament, but it is more difficult to find the 
grund-norm when Parliament has been dissolved. Professor Friedmann 
quotes, ‘with approval, Professor Laski’s statement that, ‘Granted its 
postulates, I believe the pure theory to be unanswerable, but I believe also 
that its substance is an exercise in logic and not in life’. If this is true, then 
it seems difficult to understand why so much emphasis is placed on a logical 
exercise in a book which is concerned with law as a living force. Moreover, 
if the postulates are wrong, then the logical exercise is not only valueless 
but it is also misleading. We have seen this in the case of Austin. Granted 
his postulates that law is a command and that there must be a sovereign in 
every State then his theory is unanswerable, but that does not make his 
doctrine any more acceptable to those who refuse to accept his original 
postulates. 

_The catholicity of Dr. Friedmann’s learning is shown by his interesting 
section on Herbert Spencer, a section which is all the more valuable because 
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that Victorian philosopher has been almost forgotten in England today. It 
is strange that his influence on the Continent has been more permanent. We 
doubt whether he would have approved the statement that his ‘theory of 
ethics and law appears to be entirely positivist and relativist, dependent upon 
the matter presented from outside’, because he disliked general terms. He 
purported to base his conclusions on strictly scientific facts, but unfortunately 
they were neither scientific nor facts. He applied the doctrine of the survival 
of the fittest to social life, with the result that he reached conclusions that are 
shocking to most people at the present time. 

The section on Bentham has been amplified. It is not only the bi-centenary 
of his birth which has rekindled interest in that great reformer. He is of 
importance today because in a changing world we are seeking for some 
standard by which we can test the efficacy of law. As Professor Friedmann 
points out, his greatest contribution can be found in his attempt to direct 
the aims of law to practical social purposes instead of relying on abstract 
propositions. His weakness was that he failed to understand that man is a 
complex being whose acts are only in part the result of rationalism, and that 
he did not sufficiently realize that there might be a conflict between individual 
and community interests. 

Perhaps the most interesting new pages are those in which Dr. Friedmann 
discusses Pound’s sociological jurisprudence. He points out that his classifi- 
cation of six major social interests is in the nature of q catalogue to which 
additions and changes have constantly to be made. Moreover, they fail to 
answer the primary question concerning the relative value of the various 
interests. 

The chapter on ‘Socialist Thought on Law’ has been largely rewritten 
because in recent years new theories have been developed and old ones 
discarded. The original Marxist doctrine seems to have assumed that as law: 
was the result of the class conflict therefore it would disappear with the 
destruction of capitalism. This doctrine has been replaced, together with the 
liquidation of some of its supporters such aas Pashukanis, by the new concept 
of ‘revolutionary legality ’. i 

Chapter 23 on ‘ Legal Ideals, Public Policy and the Practical Lawyer’ has 
been rewritten in large part. It uses recent cases to show’ that judges may 
be influenced by their conception of public policy. It is surprising that this 
obvious truth should have ever been doubted: the danger today is that the 
influence ‘of public policy may be exaggerated. Professor Friedmann quotes 
(at p. 807), with apparent approval, Jerome Frank’s statement that a judge 
arrives at his decision ‘by a hunch as to what is fair and just or wise and 
expedient’. With all respect, this doctrine, if taken literally, would make 
nonsense of any legal system because it would leave us without any law. To 
deny the truth of this statement it is not necessary to go to the other extreme 
which seeks to establish absolute certainty in the law. On p. 319 Dr. Fried- 
mann refers to my statement made in 1930 (Essays in Jurisprudence and the 
Common Law, p..50) that.the attitude of American judges to the binding 
force of precedent is a much freer one than is found under the English system, 
but he says that ‘his view of the English position must be read subject to 
the very noticeable change which has since taken place’. I wish that he were 
right, but in view of the recent decision of the Court of Appeal in Young v. 
Bristol Aeroplane Co. [1944] K.B. 718, which has held that that court is 
absolutely bound by its own previous decisions there seems to be no valid 
ground on which his view can be supported. Perhaps he is a little too ready 
to recognise changes in the law because these changes seem to be desirable. 
Thus he says (at p. 327) that Denning J.’s decision in Central London Property 
Trust, Lid. v. High Trees House, Lid. [1947] 1 K.B. 130 ‘brings Fnglish 
law back to the ideas of Lord Mansfield’. But in law, as elsewhere, one 
swallow does not make a summer, and it remains to be seen whether the 
Appellate Courts will accept this interpretation of the law. 
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Chapter 26 on ‘Theories of Corporate Personality and Legal Practice’ is 
an interesting attempt to deal with this difficult problem in a few pages. 
Professor Friedmann suggests that in English law the distinction between 
incorporated and unincorporated associations appears to be ‘very fragile’ 
because ‘unincorporated associations of a “quasi-corporate” type, such as 
Trade Unions, have been declared liable for torts of their servants by the 
Taf Vale Case ...’. But, with all respect, that case hardly supports so 
radical a conclusion, for it was decided, not on any general principle, but on 
the interpretation of the Trade Union Acts, 1871 and 1876. No one has 
ever denied that Parliament cannot give legal personality to an association 
which has not been incorporated in the usual manner, and that is all that their 
Lordships held had been done by those Acts. Nor is it clear what cases 
support the statement (on p. 371) that ‘realists can point to the extent to 
which unincorporated associations, such as many English clubs, colleges and 
guilds, with a strong corporate life, enjoy legal personality, despite the absence 
of formal incorporation; a fact which discredits, in particular, the concession 
theory’. Unfortunately a member who joins an unincorporated English club 
may find, to his bitter regret, if large debts have been incurred, that the absence 
of incorporation is of far greater importance than Professor Friedmann seems 
to think it is. 

The chapter on ‘State Sovereignty, International Order and the Rule of 
Law’ is dominated by the Kelsenite philosophy. Thus Professor Friedmann 
says (at p. 382) that ‘following Kelsen, Verdross and Lauterpacht have 
demonstrated the logical completeness of international law, even where it has 
not yet evolved a concrete rule’. We might also say that a legal system 
which provided that in every case in which one person sues another the 
decision shali be given in favour of the plaintiff was logically complete; this 
statement may be true but it is really. meaningless. Of more practical 
importance is the statement (at p. 381) that ‘there can either be a number of 
sovereign States, each claiming to be the highest authority, or an international 
authority, superior in law to the national States. Equality of States can only 
be derived from a superior authority’. It is not clear what is meant by 
‘superior authority’, but it seems to suggest that the national States cannot 
be bound by international law until a supra-national State has been created. 
This is a logical conclusion to reach if we accept the neo-Austinian theory 
of law, but it is not true if we think of law as a body of rules which is 
recognised as being obligatory. 

The last two chapters on ‘The Principal Antinomies in Legal Theory’ and 
‘ Legal Values of Modern Democracy’ are of outstanding interest. The latter 
illustrates the important truth that no line can be drawn between political 
and legal philosophy if legal philosophy is to be more than a collection of 
arid concepts. 

In this review I have differed from Professor Friedmann on a number of 
points, but this is not meant as a criticism of his most interesting book. It 
is a poor legal philosophy which does not give rise to a conflict of views. It 
is just because this book stimulates discussion that it is so valuable. 

A. L. Goopwarr. 


THE PLANNED STATE AND THE Rur oF Law. By W. FRIEDMANN. 
[Melbourne University Press. 82 pp. 2s. 6d. net.] 


Provesson FrizpMann has set out to give the coup de grace to the 
mythological ‘rule of law’ concept which is better fitted to satisfy the 
emotional needs of economists hankering after an atomistic society than the 
intellectual consciences of those interested in clarity of legal and sociological 
thought. It was high time, indeed, that a lawyer of Professor Friedmann’s 
experience and acumen should demonstrate the false antithesis between 
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predictability’ of the law and State planning of economic activities. It is an 
astonishing spectacle that the utopia of a fixed and rounded system of legal 
tules, the ideology of what may be called ‘ false Benthamism’, should linger on 
in the writings of liberal economists, decades after it had ceased to be taken 
seriously by thinking lawyers on either side of the Channel or of the Atlantic. 
The legal problems raised by a planned economy are real and urgent, but they 
can neither be solved by that ‘delusive exactness’ which Holmes called ‘a 
source of fallacy throughout the Jaw’! nor by the magical superstition that 
a State agency offers a higher guarantee for ‘impartiality’ if it is called a 
‘court? than if it is called an ‘administrative tribunal’. Professor Fried- 
mann's essay is a working programme and a call to action for those lawyers 
who refuse to turn the clock back. He provides a rough classification of the 
functions of the State in a planned economy and pays special attention to the 
problems raised by the co-existence of a ‘public’ and of a ‘private’ sector. 
He shows how many aspects of the law of contract and the law of tort have 
to be thought out afresh in the light of the modern social welfare State, and 
how modern administrative law is beginning to evolve a new system of 
guarantees for the freedom of the individual. All these ideas are developed 
with the help of a wealth of concrete material, and the author deserves to be 
congratulated for the clarity of his exposition and the lucidity of his style. 
It is to be hoped that Professor Friedmann will be able further to expand 
the programmatic ideas set out in this little book. 
O. K-F. 


Davin Duprey FIELD CrenTenary Essays. Edited by ALISON 
Repry, Professor of Law, New York University, with an intro- 
duction by Russert D. Mites, Dean of the School of Law, 
New York University. [New York : University School of Law, 
Washington Square East. 1949. xxiii and 400 pp.] 


Tur common lawyer who casts an occasional glance, whether complacent or 
envious, at the codified systems of the civil law countries does not always pause 
to consider how much codification there has been in his own common law 
world. In this chapter of legal history the American David Dudley Field 
(1805-1894) is perhaps as important as Bentham; in some ways he has left a 
more definite and enduring mark. Field was, unlike Bentham, a practical 
lawyer; he was not content to argue for a code and expound principles of 
codification, but with tireless energy and constancy of purpose he devoted 
himself, in spite of the calls of a busy practice, to the difficult labour of 
drafting codes and urging them on an often reluctant Legislature. ‘Had ‘he 
been born, say in 1770 instead of 1805, and reached his maturity while the 
reception of English law was still doubtful ’—this is the Judgment of Roscoe 
Pound—‘ his urging of and framing of codes, while agitation for them was 
strong and the law in most American jurisdictions was still largely formative, 
might have changed the whole course of development of our law. . As it was, 
he came to his life work as the Jaw was ceasing to be formative but before 
it was sufficiently systematised to be codified, and had to encounter the rising 
and finally dominant historical jurisprudence with its powerful advocate among 
the leaders of the New York bar’. 

Field’s most important immediate practical achievement was the adop- 
tion in 1848 of the New York Code of (Civil) Procedure which inter alia 
swept away the common law forms of action and effected the merger of law 
and equity; within twenty-five years the Field Code had been adopted by 
twenty-four States, and by the present day the great majority of the States, 
and also the Federal Courts, have reformed systems of procedure in which the 


1 Dissenting judgment in Truazx v. Corrigan (1921) 257 U.S. 312. 
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influence of Field can be directly or indirectly traced. His Code of Criminal 
Procedure, though not adopted in New York until 1881, has had as wide an 
influence in the sister States. Of his substantive law codes the Penal Code was 
eventually adopted in New York, as well as in California and Montana; his 
Civil Code was often pressed on the New York Legislature and as often 
rejected, as was his Political Code, but five other States adopted them both. 
His influence was not limited to his own country. ‘ Looking abroad, we find 
that the Field Procedural Codes prepared the way for the Supreme Court of 
Judicature Act in 1873 in England; the substantive law codes profoundly 
influenced the movement for the codification of the law of India, while some 
of his codes were even adopted in Singapore and Hong Kong? Nor are his 
Draft Outlines for a Code of International Law without interest for us today. 

To review and commemorate the work of this remarkable man a conference 
was held in 1948 (the centenary year of the New York Code of Procedure) 
under the auspices of the School of Law of New York University, and in the 
present volume are assembled the addresses there delivered by a score of 
distinguished lawyers, both practising and academic, mostly fellow-countrymen 
of Field’s but including also Lord Chorley, who told of recent movements for 
procedural reform in England, and Dr. Yuen li Liang of the U.N. Secretariat, 
who described the steps so far taken by the United Nations under Art. 13 
of the Charter to encourage ‘the progressive development of international law 
and its codification’. Other speakers dealt with other aspects of international 
law (Mr. Justice Jackson spoke on the procedure at the Nuremberg trial), 
with the codification of substantive law (Judge Herbert F. Goodrich gave some 
interesting information about the present position of the Restatement and the 
work of the American Law Institute), and with procedural reform in the 
civil law countries, but the main emphasis throughout the Conference was 
placed, naturally, on procedural methods in the United States. In this matter 
the general consensus was to the effect that, although Field’s introduction of a 
procedural code had been a great advance in its time, the legislative enactment 
of procedural rules had proved unsatisfactory and a resolution was passed 
suggesting that New York should vest the rule-making power in the Court 
of Appeals. 

The fact that this is a record of proceedings at a Conference makes for 
some diffuseness and has led to the inclusion of some matter of no great 
permanent value (it was hardly necessary to confer the immortality of print 
on every word of the after-dinner speeches), and also perhaps accounts for 
some curious (though infrequent) errata which may be stenographer’s slips— 
‘proceeded’ for ‘preceded’ (p. 118) and the puzzling ‘early income’ (p. 118) 
which should perhaps be ‘earned income’. But these are trivial complaints 
when we consider how much these papers contain of useful information and 
of critical opinions by experts discussing the systems with which they are 
familiar. A full Index, Table of Contents, Tables of Cases, Statutes and Rules, 
and an excellent selective bibliography add to their value. No one interested 
in procedural methods or in problems of common Jaw codification should 
neglect this volume. 

A. H. CAMPBELL. 


CHANGING ÅTTITUDES IN Sovier Russia: THE FAMILY IN THE 
U.S.S.R. Documents and Readings Edited with an Introduc- 
tion by RUDOLF SCHLESINGER, PH.D. [London : Routledge and 
Kegan Paul, Ltd. 406 pp. 25s. net.] 


Tuıs is the first of a number of volumes in which Dr. Schlesinger is to deal 
with the changing attitudes prevailing in the Soviet Union towards specific 


aspects of social and political life. Its appeal is to the sociologist or the 
political scientist rather than to the lawyer as such, and the importance of 
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its subject-matter has increased since the book was compiled, if only by 
reason of the fact that as from January 1, 1950, a family code is to be 
introduced in both Czechoslovakia and Poland based on the 1944. code of 
the U.S.S.R.— the master-plan for the Peoples’ Democracies’. 

The bulk of the book consists of translations from original Soviet docu- 
ments, including speeches and articles. These refer more specifically to the 
position of women in the family and in Soviet society than to the family as 
such, and the emphasis is understandable since, in the years immediately 
following the Soviet revolution, the women of the U.S.S.R. constituted at 
once a potential threat to the reception of the ideas of the new Soviet ruling 
class, and a potential instrument for the propagation and perpetuation of 
the tenets of the newly-established society once these had been accepted or 
imposed. They also provided a large reserve pool of labour on which the 
new society could draw for the achievement of economic plans for capital 
construction. The preoccupation with the position of women may, however, 
account for the omission of such items of Soviet law relevant to the family 
unit as article 58 (1) (c) of the R.S.F.S.R. Criminal Code, which provides 
that in the event of desertion and escape over the Soviet frontiers by a 
member of the armed forces, all adult members of his family who neither 
aided and abetted nor knew of the proposed escape shall be liable to loss 
of civil rights and deportation to Siberia for a period not exceeding five 
years. 

The documents fall clearly into two parts, the watershed corresponding 
with the ‘stabilisation’ of the party doctrine. The first period opens with 
discussions between the revolutionary intelligentsia, including Lenin, on 
feminism, free love and family responsibilities. The speeches in the second 
session of the R.S.F.S.R. Central Executive Committee in 1925, by contrast, 
are emotional rather than intellectual; most of the speakers appear gropingly 
inexperienced in political affairs. Undisciplined they clearly were and it was 
a grievous fault; Dr. Schlesinger in a footnote indicates the subsequent fate 
of some of them. 

By 1936 all has changed. Pravda, writing on the conference of the 
wives of engineers in heavy industry, strikes the new note: ‘Everything that 
is progressive, full of initiative and creativity in the country has been 
brought here, into the Kremlin. The best sons and daughters of our father- - 
land have stepped on to its honoured platform and their powerful voices have 
been broadcast hence to the whole country . .. a conference unimaginable in 
any other country’. At the conference itself adulation of Stalin is followed 
by a revealing account of the activities of the activist wives: ‘It is true that 
the builders have come to dislike us. Whenever they saw that car with the 
wives draw up, they ran for it’, And again: ‘we never go to bed until we 
know whether our factory has worked to schedule or not and... if scheduled 
production has not been reached, we worry our husbands at night: “ Why 
don’t you go down to the works and check up once more and find out what 
has gone wrong—why work is behind schedule?” ‘There follows the thinly- 
veiled threat: ‘Everyone grasped that if she did not assist her husband, not 
only would she fall behind us, but also behind her husband, who would look 
round for a more active wife’. 

The discussion on and the eventual abolition of legal abortion follow in 
1936. Again the party line is adumbrated in a Pravda leader and some 
opposition to the new proposals is ventilated. Sir John Maynard has pointed 
out that since family law fell within the competence of the Constituent 
Republics it was not within the competence of the Council of Peoples’ Com- 
missars of the U.S.S.R. to decree the abolition of abortion for the whole of 
the U.S.S.R. 

To the sociologist it must be a matter for profound regret that an experi- 
ment of such importance and far-reaching implications as the legalising of 
abortion should have been ended in an atmosphere precluding independent 
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factual investigation of all aspects of the practice in the U.S.S.R. The papers 
which Professor Szerdukov and others read to the First Ukrainian Conference 
of Gynzcologists in Kiev contain some revealing statistics, but as Dr. 
Schlesinger points out, this Conference was not of the first importance; the 
statistics are also fragmentary and the Conference was held nine years before 
the abolition. 

Dr. Schlesinger is obviously in a difficult position. He points out that 
“proper assessment of the respective importance of the elements of continuity 
and change is amongst the most urgent, and most difficult, tasks of the student 
of Soviet society’, but adds, ‘the fact that the most radical method of solving 
certain problems of a given period has resulted in the dropping of some, and 
the preservation of others, of the traditional institutions, may help us to 
distinguish, in the system of ideas critical of pre-revolutionary society, what 
corresponds to the actual needs of the time’. This is sustainable on the 
assumption that the observer’s view of the ‘actual needs of the time’ 
corresponds with that of those in power at the relevant periods, or that the 
highly subjective factor of the requirements of a dominant class is merged in 
the seemingly neutral phrase of ‘the actual needs of the time’, When 
Dr. Schlesinger goes on to say that ‘as a general sociological and political 
theory it (Marxism) has helped the Russians to establish a society which not 
only secures freedom from want (reviewers italics) but also removes some 
contradictions between the conditions of earning a living and the interests 
of population policy involved in a society based on private property in the 
means of production’, he is making many disputable and, some will think, 
some untenable assumptions. The fact is that in equating the Marxist with 
the Socialist society, and the present Soviet society with both, Dr. Schlesinger 
presents a version of the ‘Socialist case’ that few ‘ Western’ socialists would 
attempt to sustain. 

Yet the Soviet family code of 1944 and even more the abolition of co- 
education in 1943 and the reasons given for it, cause the learned editor some 
perplexity. The overt overriding consideration is, of course, the need to 
replenish the population after the war losses of 1941-45, which Dr. Schlesinger 
places at fifteen million. Stalin in his speech of May 9, 1946, gave a figure 
of seven million dead; assuming this to be approximately correct, a total of 
fifteen million lost to the producfive potential appears excessive. 

It is, however, significant that to accomplish this object the Soviet Govern- 
ment has jettisoned not only the education of women in the same establish- 
ments as men, but has stated specifically that ‘what we must have now is a 
system by which the school develops girls who will be intelligent mothers com- 
petent to rear the new generation’, and Dr. Schlesinger is understandably 
disturbed at the possible implications of such a development, which can only 
lead to a deterioration in the status of women in Soviet society as a whole. 

It should also be-borne in mind that the decision on what constitutes 
defensive or reconstructive population increase in contrast with aggressive 
expansionary increase will be made in the U.S.S.R. by those in power, without 
opportunity for opposition and on the basis of undisclosed information. 
Statistics on the birthrate and natural increase which in the West are pub- 
lished, analysed and exhaustively debated come in the U.S.S.R. within the 
category of State secrets; no complete figures are available apart from the 
census figures of 1926 and 1939, the census taken in 1936 having been 
suppressed. 

In existing circumstances a case may be made out for the ‘rationalisation’ 
of the family by inducements, such as are contained in the 1944 code, to those 
making a career of motherhood to increase the size of their families, but 
Dr. Schlesinger certainly overrates the generosity of the children’s allowances 
by referring to ‘the huge sums received on the birth and during the early 
years of younger ‘children’, from which he concludes the mother may gain 
some thousands of roubles in her savings bank account. The lump sums 
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received at birth are certainly substantial, ranging from 1,300 for the fourth 
to 5,000 roubles for the eleventh and each subsequent child, but the monthly 
sums received range from 80 roubles for the fourth to 800 roubles for the 
eleventh and subsequent children, and these all cease at the fifth birthday. 
From these sums the mother must expect to support herself as well as the 
child. The monthly wage for an unskilled worker in the Moscow region is 
about 350 roubles a month; a chief mining engineer receives about 4,000 
roubles. In more remote districts wages may be much higher, but there 
appears to be no regional differentiation on family allowances. 

The attitude to the family in Soviet Russia changed decisively, it may be 
repeated, between 1926 and 1936. Early post-revolutionary legislation pro- 
vided for both the education and the enfranchisement of Soviet women, whilst 
the State intervened by providing creches, factory meals, and other amenities 
to reduce the irrational drudgery of primitive homes and thus release women's 
labour for industrial production. Although information is incomplete, it 
seems probable that the loosening of family ties led to a degree of irresponsi- 
bility, particularly in the practice of abortion, that threatened the stability 
of the new society and the health of the present and future generations. 
From 1936 this trend was reversed, in particular by the abolition of abortion 
and the agitation against de facto marriages. During the war the reversal 
of the previous trend was strengthened to provide (a) for a special form of 
education for women, (b) for new legislation placing divorce beyond the 
financial resources of most of the population, and (c) for family allowances 
which meant that the unmarried mother and the married mother of the larger 
family became dependent for the support of herself and her children not on 
their father, but directly upon the State. This also may have far-reaching 
implications. 


Tur Law or Nations: AN INTRODUCTION TO THE INTERNATIONAL 
Law or Peace. By J. L. Brierty. Fourth Edition. 
` [Oxford : Clarendon Press. 1949. 3806 pp. 8s. 6d.] 


Ir is a pleasure to be able to announce the publication ‘of the fourth edition 
of this admirable and beautifully written little book. It has become firmly 
established as a stimulating introduction to international law, and the new 
edition, slightly enlarged and considerably enriched in many respects, will no 
doubt be greatly welcomed by those for whom it is primarily intended, viz., 
students as well as laymen interested in the effect of law upon the relations 
of States. But the outstanding feature of this book has always been that it 
contains so much that is of value to the expert. Professor Brierly’s mature 
views, his wise restraint and his frequently caustic comment make this ‘ intro- 
duction * much more than it pretends to be. In fact every international lawyer 
will derive much help and guidance from Professor Brierly’s work. 

In the Preface he proclaims his belief that international law ‘is neither 
a myth on the one hand, nor a panacea on the other, but just one institution 
among others which we can use for the building of a saner international 
order’. This attitude of mind pervades the whole book, and in particular 
the chapter on ‘The character of the modern system’, where, e.g., the learned 
author firmly puts the horse before the cart by saying: ‘It is not the existence 
of a police force that makes a system of law strong and respected, but the 
strength of the law that makes it possible for a police force to be effectively 
organised’ (p. 73). It is interesting to observe that Professor Brierly cannot 
conceal a certain preference for the League of Nations and a certain 
scepticism for the United Nations of whose system of International Trustee- 
ship, for instance, he says that some of its objectives ‘are of the type of 
pious platitudes in which the Charter abounds’ (pp. 153, 154). It is satis- 
factory to have his authority for the view that ‘it can hardly be said that 


APRIL 1950 REVIEWS 263 


international law requires immunity to be extended to public ships engaged in 
ordinary commercial undertakings’ (p. 179). The learned author suggests 
that ‘at the present time there appears to be no instance of a relation between 
States which is described as a suzerainty’; could not the present position of 
Germany be so described? At p. 218 a reference to Joyce’s Case would perhaps 
have assisted the student. The short, but illuminating discussion of the 
clausula rebus sic stantibus (pp. 244-249) is a particularly impressive example 
of the author’s happy manner of exposition which characterises this work. 


F. A. Mann. 


INTERNATIONAL Law. Vol. 1: International Courts. By G. 
SCHWARZENBERGER, PH.D., DR.JUR. Second Edition. [Lon- 
don : Stevens & Sons, Ltd. 1949. liv and 681 pp. £3 10s.] 


© Wairrina in 1946 of the first edition of this book Dr. Clive Parry said ‘It is a 
misfortune that Volume I shall have appeared alone. This circumstance 
makes it peculiarly difficult to be fair to Dr. Schwarzenberger or to be help- 
fully critical’. This is still true. It is a pity that the second and third 
volumes should not have taken precedence over the re-editing of the first, the 
more so as the changes are not extensive. 

The principal changes in the present edition can be briefly noted. Firstly, 
there is a more extended explanation of the inductive approach to Inter- 
national Law. Dr. Schwarzenberger rightly notes that the deductive method 
was inevitably used in the earliest attempts to treat International Law as 
a subject of scientific study—but he continues ‘the deductive treatment 
characteristic of scholasticism was no less taken for granted by exponents of 
the Common Law’, A letter by Bacon is cited as authority. Coke would 
have had a reply to that. 

In Chapter 2 there is a new and elaborate analysis of Article 38 of the 
Statute of the I. C. J. The article, it seems, deals not only with sources of 
International Law—conventions, customs and general principles in that order, 
but also with law-determining agencies—States, courts, writings in that order. 
If there is unity among the elements of these agencies no difficulty arises, 
for the order of precedence is prescribed. However, States, courts, writers 
may disagree. It is, therefore, necessary to conduct ‘a hierarchy of the 
elements of law-determining agencies’ which must be graded, not in relation 
to the agencies of which they are elements, but according to their reactions 
to tests for bias, International outlook, and technical standards. This is 
painstakingly done. It is an opportunity for Dr. Schwarzenberger to reassert 
his mistrust of eclectic text writings. The practical utility of such a hierarchy 
is hard to see. 

The Nuremburg trial provides a new chapter which is prefaced by an 
interesting account of the. trial of Sir Peter of Hagenbach in 1474. The 
temptation to regard the Nuremburg decisions as precedents in International 
Law is very fairly resisted. It may well be doubted if legal analysis of such 
occasions can do more than provide ex post facto justification for what must 
always in the nature of things depend on executive policy at the time. 

The last addition of importance to the text is the Corfu Case—Preliminary 
Objection and Merits. The case is given full weight for, as a consequence of 
the author’s method, it appears in numerous places in the book. However, at 
p. 228 it is said of the two separate and successive acts that ‘they were the 
equivalent of a special agreement on the submission of the case to the Inter- 
national Court of Justice’—this ignores the procedural difference between 
cases initiated by compromis and cases begun by application. In fact, in the 
Corfu Case, certain rules formerly relevant only to cases begun by application 
were employed by the court (see Yale Law Journal, December, 1948, p. 187). 
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The second edition contains a selected bibliography and a synoptic pre- 
sentation of the Statute and Rules of the old and new World courts. 


G. D. G. Harr. 


ANNUAL Dicest AND REPORTS OF PUBLIC INTERNATIONAL Law 
CAsEs, 1943-1945. Edited by H. LAUTERPACHT, LL.D., F.B.A. 
[London : Butterworth & Co., Ltd. 1949. xxxii and 584 pp. 
55s. net.J 


Turs is the twelfth volume of the Annual Digest, and will be of much value 
to teachers of international Jaw and to those students who read footnotes as 
well as text. The decisions are those of national tribunals only—inevitable at 
such a time—and arise in large part directly or indirectly from the War. 
It is not possible to do more than comment on a few isolated parts. 

Exemption from and restrictions upon jurisdiction are covered in three 
sub-headings: foreign States, public ships and other property of foreign 
States, foreign armed forces. Under this last rubric appears, naturally, 
Wright v. Cantrell (p. 133) and, surprisingly, Republic of Mexico v. Hoffman 
(p. 143). This latter case has been called elsewhere by the editor of the Digest 
‘a somewhat drastic affirmation by the Supreme Court of the right of the 
executive department to determine the question of immunity’. The attitude 
of the U.S. Supreme Court was that the courts should not deny an immunity 
which government has seen fit to allow, nor allow an immunity which govern- 
ment has not seen fit to recognise. In this way (Frankfurter J.) responsi- 
bility will be placed where power lies. The case may usefully be compared 
with Mexico v. Schmuck (p. 75) where the Court of Appeals of New York 
echoed the desire of the Supreme Court to refrain from embarrassing the 
executive, and said, ‘We find that, in this case, though the Supreme Court 
of the State must relinquish its jurisdiction to determine those questions which 
have been authoritatively determined by the Department of State, the court 
still retains a jurisdiction limited to the determination of the question, left 
open by the Department of State, whether the Sovereign State of Mexico has 
consented that its agency Petroleos Mexicanos may be sued in this State’. 
The cases are of interest for two reasons. Firstly they afford material for a 
comparison of the conclusiveness of the American Suggestion and the Foreign 
Office Certificate (see the articles by Lyons in B.Y.I.L. 1946 and 1947). 
Secondly, because Krajina v. Tass Agency [1949] 2 All E.R. 274, has recently 
raised the whole question of the distinction between actes de gestion and 
actes de pouvoir, which is instanced in this volume by Egyptian Delta Rice 
Mills Co. v. Comisaria General (p. 103), but has had no place in English 
jurisprudence as a result of The Parlement Belge (1880) 5 P.D. 197, as inter- 
preted in The Porto Alexandre [1920] P. 30—see especially, per Singleton L.J. 
[1949] 2 All E.R. at p. 284. 

There are two echoes of the Sovfracht Case [1943] A.C. 203. In Compagnie 
Francaise de l Afrique Occidentale v. The Otho (p. 832), a libel was brought 
by British underwriters in the name of a company which was domiciled in 
German-occupied France, and to whose rights resulting from a collision with 
the Otho the underwriters had been subrogated after payment by them of 
substantial insurance. Motion to stay the trial was denied by the U.S. 
District Court, Southern District of New York, on the ground that judgment 
if recovered could in no wise assist the enemy, the ‘enemy corporation’ having 
long since been compensated. A comparison with the Sovfracht Case shows 
that, while the majority of the House of Lords regarded the particular facts 
of that case as important (‘such an asset might well operate as security for 
an advance to the enemy from a neutral lender’, per Viscount Simon L.C. at 
p. 212), yet Lord Porter said (at p. 251) ‘the question, however, whether a 
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given act is against public policy must I think be decided on general 
principles. It is not permissible to say that a particular act will not in fact 
assist the enemy’. The distinction may, however, be merely verbal—if there 
are enough ‘general principles’ then every decision can be made ‘on the 
particular facts’. ` 

Anglo-Czechoslovak and Prague Credit Bank v. Janssen (p, 43) might 
have been shortly dismissed as a case of enemy alien at common law (Czech 
bank in German-occupied Czechoslovakia) attempting to sue without a royal 
licence ([1943] A.C. at p. 12): but the Supreme Court of Victoria chose to 
discuss at some length the appropriate judicial attitude to executive state- 
ments on de facto and de jure recognition, and was of opinion that, where no 
present invasion or civil war obscured judicial vision, the court might properly 
take notice of evidence other than that provided by the executive. The 
Supreme Court relied for this upon dicta of Lord Wright in the Sovfracht 
Case (oddly referred to as Re an Arbitration) at p. 229, where he states that 
German occupation of Holland has been assumed as ‘matter of common 
notoriety’. But Lord Wright had noted that ‘it might have been better if 
an application had been made for information to the Foreign Office’. In the 
Victorian case an application of this nature had in fact been made, but the 
Supreme Court had little liking for the reply. 

At p. 55 of the Digest appears a heading ‘ Sovereignty over the Air’. Under 
this heading there is one case. It is Polpen Shipping Co., Ltd. v. Commercial 
Onion Assurance Co., Lid., 74 LI.L.R. 157. This was a decision by Atkin- 
son J. that a flying boat was not a ‘ship or vessel’ for the purpose of a 
running-down clause in a policy of marine insurance. To arrive at his com 
clusion Atkinson J. referred to the Merchant Shipping Act, 1894, and the 
Air Navigation Acts, 1920 and 1936. Is that a ground for the inclusion of 
this case in a Digest of Public International Law? The same comment might 
be made of some of the cases on nationality which appear to be of municipal 
interest and concerned mainly with statutory interpretation. In his desire to 
further the completeness and equitable nature of the rules of international Jaw 
Professor Lauterpacht has set a noble example—but it is submitted that the 
inclusion of these cases is on a level with the conjuring of a doctrine of abuse 
of rights from The Case of German Interests in Polish Upper Silesia A. 7— 
more illustrative of valour than discretion. 


G. D. G. Hatt. 


Tue BeLsen Triat. Edited by R. Puu.tirs. War Crimes Trials 
` Series, Vol. 2. [London : Hodge & Co. 1949. xlviii and 
749 pp. 83 photographs and 1 map. 30s.] 


Durıxe May, 1949, various members of the House of Lords, both lay and 
spiritual, called for the ending of all war crimes trials, a review of all 
sentences already awarded as a result of such trials, and an early amnesty for 
all accused of war crimes. In his Preface to The Belsen Trial Lord Jowitt says 
it should be ‘widely read’, and it is submitted that had some of the noble 
peers merely looked at the gruesome photographs here reproduced, there 
would have been less sentimental emotionalism on behalf of war criminals in 

the various speeches. One of the complaints that has recently been made is 
` that a long time has now elapsed since the termination of hostilities, and 
elderly ‘gentlemen’ should not be called upon to stand trial for their lives 
five or six years after the crime is alleged to have been committed. It would 
be interesting to know whether similar sentiments would be expressed if the 
accused were charged under English law with the murder of only one young 
child, and the police had not secured sufficient evidence to bring a case against 
him until some five or six years had passed. A comment made by the 
Judge Advocate in this case in answer to those who criticised the length ‘of 
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the Belsen trial—fifty-four days-—is equally relevant to the present campaign. 
‘In the long view, time was relatively unimportant, it was justice that counted” 
(p. 640). Surely, justice to the victim is at least as important as justice to 
the accused murderer. 

Before the publication of The Belsen Trial there had already been two 
volumes of the War Crimes Trials Series issued, and in each case the editing 
of the volume left little to be desired. Unfortunately, this cannot be said of 
The Belsen Trial. In a trial that lasted as long as this did, editing is 
dificult and must be executed with care, for the volume would be of inordinate 
length if an attempt were made to reproduce a truly verbatim report. 
Although forty-five prisoners were in the dock during this trial, no attempt 
has been made, by way of appendix or otherwise, to provide any means 
of pursuing or checking the various accusations against any particular 
prisoner. The editor is himself aware of this difficulty, for he points out 
that ‘the evidence concerning a particular accused is often scattered through- 
out the trial; and at times one is almost confronted with the spectacle of a 
trial within a trial whilst particular matters are being dealt with which only 
affect certain accused’ (p. xxxviii). Nevertheless, he did not consider it 
necessary to provide an Index to assist the reader to unravel this confusion. 
In order to reduce the size of the account, Mr. Phillips has often changed the 
form of evidence by live witnesses from that of question and answer to a 
continuous account. This may save space, and may even be conducive to easy 
reading, but it does not adequately permit one to discover how far leading 
questions were admitted. Similarly, it is to be regretted that he omits all 
objections made by either side to the admissibility of evidence. The learned 
editor is, however, to be thanked for providing a bookmark that gives the 
names of the accused and their counsel, and provides a translation of many 
of the German terms used during the proceedings. 

The accused were defended by twelve legally qualified military officers, one 
of whom was a Pole who was responsible for defending six former Polish 
internees who had become members of the camp staff. In addition, Professor 
H. A. Smith, who was then attached to the legal staff of 21st Army Group, 
appeared on behalf of all the accused to make their defence in the light of 
international law. It is important, however, to remember that Professor 
Smith appeared as a defending officer and not as a professor of international 
law. As Colonel Backhouse, the prosecutor, pointed out, it was the function 
of the Judge Advocate to explain the law—even international law—to the 
court, for ‘I have not the slightest objection to anybody acting as defending 
officer putting forward whatever views on the law he likes to which I will 
be in a position to reply, and it will then be for the Judge Advocate to 
advise the court’ (p. 104). Despite the importance of the legal arguments 
in this particular case, even Professor Smith's address has been edited and 
it is most disconcerting to read references by him, or by the prosecutor or 
other defending officers, to statements he had made in his speech, but which 
are not reproduced in the text printed in The Belsen Trial. 

Enough is known of what ensued at Belsen and in the gas chambers at 
Auschwitz to enable us to pass over the actual evidence produced at the 
trial. It is sufficient to say that this trial provides ample evidence of the 
depths of depravity to which the hirelings of the Nazi system had fallen, and 
illustrates the cowardice that is really inherent in the bully, a cowardice that 
constantly leads to mutual accusations and contradictory denials. 

English lawyers frequently criticise the loose rules of evidence that govern 
trials of war criminals. More than 130 affidavits, depositions and written 
statements, not all of which were signed or sworn, were admitted. The 
defending officers constantly attacked their use, particularly when a live 
witness omitted to include in his testimony incidents that had been mentioned 
in his earlier statement, or if new incidents were reported which had not been 
recorded in the original declaration. They especially delighted in pointing 
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out discrepancies in dates. It is submitted that in their attitude to these 
statements the defending officers demonstrated a complete ignorance of the 
mentality of a person who has been a prisoner for a prolonged period of time 
and of the method of taking statements from such persons. In a prison 
camp without calendars it is impossible to be sure of the date, often there is 
even vagueness as to the year. In the early days of release there is fre- 
quently a tendency to report only the most outstanding events, and this is 
certainly not surprising with a prisoner for whom cruelty and violence have 
become part of the daily round. In addition, interrogation officers frequently 
stimulate the memory by asking whether the deponent has anything to say 
about a particular person, and such a suggestion is often enough temporarily 
to awaken a mind that may be affected by disease and violence. Further- 
more, trained military lawyers should have known better than to attempt to 
impugn sworn statements made by witnesses, when they had failed to 
challenge such witnesses with these statements. 

Professor Smith based his argument on the thesis that ‘the punishment 
of war crimes is a means of securing legitimate warfare and nothing else’ 
(p. 493). To accept such a contention would mean that no war criminal could 
be tried after the termination of hostilities, and would tend to make nonsense 
of the war crime involved in, for example, scuttling U-boats after an armistice 
had been signed. In accordance with this thesis he contended that the con- 
centration camp policy had nothing to do with the war, for the camps were 
instituted in 1933 and all that happened was that ‘as soon as the Germans over- 
ran some territory, east or west, . . . they at once put into effect in that 
territory their racial policy’ (p. 494). This is to deprive that part of Hagne 
Convention IV which relates to the occupation of enemy territory of all 
meaning, and enables an accused war criminal to defend any action in such 
territory, however outrageous it may be, on the grounds that it was consonant 
with national policy and municipal law. Furthermore, as the prosecutor 
pointed out, the Allied personnel who were ill-treated were captured only 
because of and during the war, and German policy before or after the war 
was, therefore, irrelevant (pp. 586-8). All the defending officers, and not 
Professor Smith alone, made much of the fact that concentration camps and 
gas chambers were legal by German law, and ‘wherever there is a conflict 
between international law and the law of a particular country, it is the duty 
of the citizen of that country to obey his national law’ (p. 498). This may 
be true for a German court, but it ignores the fact that the court trying the 
Belsen case was a British military tribunal applying international law, and 
the only system of municipal law that might be of importance for that court 
was English law. Many of the victims of Auschwitz and Belsen were Poles 
and Czechs, and Professor Smith argued that atrocities against them could 
not be considered as war crimes as, from the standpoint of German law, these 
territories had become part of Germany and German law was the local law, 
so that these territories were no longer under military occupation. There is 
no similar suggestion made in the case of the Low Countries, France, Luxem- 
bourg or Jersey, and it ignores the principle that there can be no change in 
territorial sovereignty so long as the war continues, even though the local 
army surrenders and the fight is continued by allies. So long ago as 1930, 
Professor Baty remarked that ‘hostile occupation acts as a sterilising medium 
to preserve the status quo’ (The Canons of International Law, p. 480). 

During their closing addresses some of the defending officers referred to 
the medical experiments that were carried out at Auschwitz. Apparently, 
‘some of the most famous (German) doctors had taken part in them, and no 
knowledge at all was available of what their value to humanity as a whole 
had been’ (p. 513). It would be interesting to know what has happened to 
these ‘famous’ doctors, and whether the sentimentalists in the House of 
Lords desire to see them included in the amnesty. 

Major Winwood and Major Cranfield both drew the court’s attention to 
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the horrors that the witnesses had been subjected to, and pointed out that 
it was very likely that many incidents of a trivial character had been 
telescoped together to produce one of a grave nature, while it was not 
impossible that many of the witnesses, unable to find the person who had 
actually ill-treated them, were determined now ‘that the tables had been 
turned .. . to pin the incident on one of the people in custody’. They there- 
fore called upon the court to ‘be very careful... not to confuse fact with 
fantasy’ (pp. 520, 537). Anyone reading this account of the Belsen trial 
must be impressed by the scrupulously fair trial that was enjoyed by the 
accused, of whom fourteen were acquitted and only eleven sentenced to death. 
Perhaps the greatest justification for the trial and the verdict is to be found 
in the affidavit of Dr. Klein, one of those who paid the supreme penalty: 
‘I told Kramer, had I been the English officer taking the camp over, I would 
have taken the Kommandant and the doctor, put them against the wall and 
shot them’ (p. 717). : . 


London. Lesire C. GREEN. 


CLERK AND LINDSELL ON THE Law oF Torts. Tenth Edition under 
the general editorship of HAROLD POTTER, LL.D., Professor of 
English Law in the University of London, King’s College; 
editors—Sir CHARLES ODGERS, B.A., B.C.L., J. CHARLES- 
WORTH, LL.D., K. E. SHELLEY, K.C., and JoHN BURKE. 
[London : Sweet & Maxwell, Ltd. 1947. cxliv and 1052 pp. 
£3 10s.] 


Ir is somewhat difficult to assess Clerk and Lindsell at the end of sixty years 
existence. Time was when its prestige was second only to Pollock: then 
Beven on many of the more controversial topics leapt into the lead: finally 
came Salmond, Stallybrass and Winfield, midgets in point of volume but 
giants in point of authority. The law reports today bristle with references 
and approvals of the last two books, but citations by the Bench from Clerk 
and Lindsell are comparatively rare. 

Perhaps it is that the book is too big. In 1889 most law books of repute 
tended to be mammoths, but their very size militated severely against their 
chance of survival. Today we have grown accustomed to forego the detailed 
examination of each important case with which Beven, for example, regaled 
us, and have learnt to content us with terse statements of principles, illus- , 
trated with apposite examples and qualified as need may be by various riders 
and provisos. This trend has turned Salmond and Winfield into what may be 
called the court books to be cited as summarising the law, while Clerk and 
Lindsell has been more and more’relegated to chambers as a tool to be used 
` in the preparation of a case. In some ways this is a pity, because a great 
deal of the matter is extraordinarily good and could be used with great 
advantage if there were not so much bulk to carry around for the sake of 
the two or three pages required. From the practitioner’s point of view it 
would certainly assist if the book were split up into three or four separate 
volumes dealing with separate topics (pace, of course, those who maintain 
that the addition of the ‘s’ to the word ‘Tort’ in the title is a mediaeval 
survival!): this would give the added advantage that only those sections 
where development is vigorous and rapid would need to be revised and 
reprinted with any frequency, the more static topics such as assault, seduc- 
tion, distress and the like being brushed up every twenty-five years or so. 
Meanwhile, however, Iet us take heart from the fact that the institution of 
supplements will save our pockets the large outlay for the whole book every 
eight or nine years as heretofore. 

The foregoing remarks are not intended in any way to suggest that this 
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new edition is untimely—far from it. Since 1987 the legal development in 
many tort topics—negligence and breach of statutory duty in particular— 
has been enormous, and vigorous recasting and rewriting of the ninth edition 
was undoubtedly called for. And it has been done with a thoroughness and 
care which is beyond praise. An entirely new chapter is contributed by 
Professor Potter on ‘ Liability in connection with statute ’—somewhat overdue 
from the practitioner’s point of view, but all the more welcome now for that 
very reason. The lack of clarity on this extremely important topic is well 
illustrated by the fact that one of Professor Potter’s main pegs is a dissenting 
judgment of Lord Atkin,! but there can be no doubt that this is justified. 
When driven to dissent, Lord Atkin was always more conscientious than ever 
in framing his propositions of law in a form from which no dissent is possible. 
The only complaint which may perhaps be levelled at the chapter is on the 
score of arrangement: instead of meeting it at the very end of the book 
after the dissertations on copyright, patents and trade marks, one would 
have liked it right next door to the chapter on negligence. Indeed, some of 
us make bold to assert that breach of statutory duty really is negligence, 
being a breach of a duty as defined by law to take care in relation to other 
people’s lives, limbs and property: the fact that the standard of care required 
is absolute or strict, instead of merely reasonable, being neither here nor there 
as far as legal definition is concerned. 

Professor Potter also keeps in his own hands the subject of negligence, 
and has largely recast and rewritten his analysis of the duty of care. There 
is no doubt that he has wrought a great improvement. There have, of course, 
been many signposts, in the House of Lords and elsewhere, since 1937 on the 
general extent and content of the subject, but not all of them have been 
found to fit comfortably with earlier decisions and dicta. Glasgow Corpora- 
tion v. Muir [1943] A.C. 448, fluttered no dovecotes, but the same can hardly 
be said of Bourhill v. Young at p. 92 of the same volume. Like his fellow 
contributor Dr. Charlesworth in another place, Professor Potter seems to find 
it, if not a camel, at any rate a somewhat hairy gnat: his statement (at 
p. 351) that ‘properly Hambrook v. Stokes is a case on remoteness of damage 
and Bourhill v. Young on the duty of care’ is very difficult to reconcile 
with his later statement (at p. 352) that ‘if in a general way we may say 
that there is a duty of care existing, as in the case of users of a highway, 
the duty is only to take care against a reasonably foreseeable harm’. After 
all, if harm in fact suffered was not reasonably foreseeable so as to negative 
the duty, one never begins to get to the topic of remoteness of damage at 
all: indeed, there is no such topic, because the answer to the question ‘was 
there or was there not a breach of the duty applicable in the circumstances?’ 
has already cut away the only roots it can have, The answer, as some of 
us venture to think, is that unnecessary difficulties were introduced into the 
whole subject when the Victorian lawyers, with their craving for logical 
systematisation, sought to tie up the whole subject with a neat piece of 
tape called causation. To them, judging from their pronouncements in the 
reports, causation was as simple and clear cut as Paley’s evidences: we, no 
doubt in our over-sophistication, find the whole conception rather elusive 
and in many instances valid only in a metaphorical sense. If, for the 
question ‘did A’s act or omission cause the harm complained of?’, we pose 
the question ‘is it fair and reasonable to blame A for the harm complained 
of?*, many of the problems would be a good deal easier to answer although 
some of the architectural symmetry of the law would have to be sacrificed. 

' It is quite needless to say that everyone interested in the subject should 
read Professor Potter’s chapter. Whether they agree or not with his con- 
clusions, they cannot help but respect his acumen and delight in the sustained 
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interest which he maintains. Some of us would, however, welcome many 
more references to discussions of controversial topics in the learned journals. 
It is long out of date to suppose that practitioners have never heard of, 
or disdain to look at, The Law Quarterly Review, The Cambridge Law 
Journal or The Modern Law Review. Some of us would also like to see 
Scots cases cited correctly: it is rather late in the day to see McAlister (or 
Donoghue) and Hay (or Bourhill) still rearing their ugly heads. 

Another chapter, again by Professor Potter, which everyone should read 
is the first one of all on the principles of liability. It is called introductory, 
but is about as introductory as any other essay in jurisprudence: it really 
is a philosophical summary of the topic, derived from sustained attention to 
the detail and intelligible only to those with a pretty comprehensive know- 
ledge of the subject. It has very properly and rightly been published 
separately because it is too good and too original to be buried in a prac- 
titioner’s encyclopedia. It is impossible to attempt to summarise it and to 
cite extracts, though appetising, would probably be misleading. My advice 
is—read it. 

I seem to have conceritrated entirely on contributions by Professor Potter, 
but this is merely because the topics he has dealt with are those which 
appeal to me personally the most. It must not, however, be thought that I 
have not read, or intend to decry, the performances of his distinguished 
coadjutators. The work of revision and incorporating new decisions and 
cutting out old and dead or dying wood has been painstakingly and accurately 
carried out, and one can safely say, not only that Clerk and Lindsell has 
taken a new lease of life, but has gone a long way towards regaining its old 
prestige. Jor practitioners it has always been an indispensable book: it is 
now more than ever a readable and reliable book too. 

Srernen CHAPMAN. 


OUTLINES oF Law For Socran Workers. By A. C. L. MORRISON, 
c.B.E. and E. L. THACKRAY, LL.M. [London : Butterworth & 
Co. (Publishers), Ltd. 1948. vii, 828 and 26 pp. 10s. 6d.] 


I imagine that social workers must frequently be asked legal questions of 
a simple kind, and this must be embarrassing because failure to answer 
them must often lead to a certain loss of prestige. Unless the worker has 
some knowledge of the law he can only refer the question to a poor man’s 
lawyer, or relying on his common sense, a risky business even with what may 
appear to be very simple problems, he must guess the answer. The authors 
of this book attempt to arm him against this difficulty by providing a number 
of short statements on a number of branches of the law which are 
likely to impinge on the life of an ordinary low-income citizen. In the 
hands of a sensible social worker who is prepared at the slightest feeling of 
uncertainty to refer the question to a lawyer the book should prove of great 
value, but he must certainly exercise great caution. 

Some twenty topics, from accidents to wills, are treated; all civil in 
character. It is a little surprising that in a work for which Mr. Morrison 
is partly responsible—his high reputation as chief clerk at Bow Street is 
well known—-no attempt should have been made to deal with any of the 
simple criminal problems. In my own experience such crimes as assaults, 
bigamous marriages, obstructions, etc., loom fairly large in the lives of 
dwellers in poor districts whcre there is also, of course, a good deal of crime 
of a more serious kind. No doubt Mr. Thackray’s experience at the Cam- 
bridge House Legal Advice Centre was of great value in coming to a decision 
as to the topics to be dealt with, but it seems rather curious to find that 
some of the social services are excluded, e.g., pensions, because they are 
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covered by the National Council of Social Services ‘Citizen Advice Notes’ 
while social insurance, family allowances, the health service are dealt with 
together in this work in one of the longest chapters it contains. While the 
majority of the subjects are dealt with by Messrs. Morrison and Thackray 
there are a number of other authors of individual chapters, for example, 
Mr. A. N. Murdoch who had considerable experience of handling naturalisa- 
tion cases at the Home Office writes on Naturalisation and British 
Nationality. 

The -chapters are written in clear, straightforward, non-technical 
language. The law is as far as I have ‘been able to judge stated with 
reasonable accuracy, that is to say, without the small qualifications which 
are often required for a completely accurate statement, but which tend to 
confuse the mind of the lay reader. Sometimes this may lead to a mis- 
statement which will upset a legal reader but which is very unlikely to do 
any harm in practice, e.g., the carrier’s liability is rested on negligence 
whereas it is possible that he may be under the obligations of a common 
carrier. Again the owner of a vicious animal is not liable in negligence 
but that hardly matters to the social worker for whom the main point to 
grasp is the scisnter which is clearly brought out. Some of the chapters 
go into much more detail than a social worker is likely to require, and may 
‘ indeed prove dangerous by tempting him to undertake jobs which can only 
be competently performed by the professipnal. The chapter on wills and 
intestacies, for example, goes into the matter at some length, and nowhere 
as far as I have been able to find warns‘the reader Of the extreme danger 
which anyone runs who drafts a will without competent legal advice. And 
does a social worker really need to know that the death duty on an estate 
between one and two million pounds is 70 per cent? 


C. 


CASES ON CRIMINAL Law. By RUPERT CROSS, M.A., B.C.L., and P. 
ASTERLEY JONES, LL.B., M.P. [London : Butterworth & Co. 
1949. xxx and 808 pp. 17s. 6d.] 


Turs digest of more than 100 leading criminal cases is intended as a com- 
panion volume to the same authors’ ‘Introduction to the Criminal Law’ 
previously ‘reviewed here. Any selection of leading cases must of necessity 
reflect to some extent the personal preferences of the compilers, but this 
volume represents fairly, in comparatively narrow limits, the whole field of 
criminal law. Messrs. Cross and Jones must be congratulated on the care 
and skill with which they have excecuted their task. 

In welcoming this new collection of cases a general reservation must, 
however, be made which applies to the whole genus and not specifically to 
the book now before us. Although: for practical reasons case-books of this 
kind have always been indispensable tools for students, there is an inherent 
danger that they may occupy an undue place in legal studies. The main 
aim of teaching in the common law must be to attract the student to the 
sources of the law, the cases decided by the courts as reported in the various 
series of law reports, and teachers as well as textbooks must guide him 
through their formidable and ever-increasing bulk. Collections of leading 
cases are no substitute for study in the library, but being more handy and 
easily accessible, they tend to keep the student away from the law reports. 
There is a risk that an outline of the facts and the salient parts of a 
judgment, which such digests provide, will be taken for the whole and the 
full development of the argument, as well as dissenting judgments, though 
frequently no less instructive, will go by the board. 


272 THE MODERN LAW REVIEW Vor. 18 


If these dangers are appreciated, as undoubtedly they are at the 
Universities, and collections of cases like the present one are used as handy 
means for refreshing the memory and not as substitutes for the law reports, 
they can be stimulating to students. When they deal with a branch of law 
such as the criminal law, where legislation has made inroads on the common 
law, their value would be substantially increased if major statutory pro- 
visions on which subsequent case-law has been built were set out in full. 
Thus, to readers of Cross and Jones the text of the Larceny Act, 1916, to 
mention only the most important, would no doubt be welcome, and it is 
suggested that this might take the place of one of the general notes attached 
to the relevant section of the cases some of which, though highly interesting 
in themselves, look in their context a little like afterthoughts to the Intro- 
duction. A minor point which would deserve attention in the next edition 
is the Table of Cases. It opens ‘ Abramovitch’s Case. See R. v. Abramo- 
vitch’, but one should have thought that even a raw beginner might be 
capable of solving this and similar problems of identification. Finally, at 
the time of the Achilli trouble, Newman was, of course, not yet a Cardinal, 
as seems suggested on p. 258. 

The test of any collection of leading cases is the accuracy and care with 
which the inevitable condensation of judgments has been carried out. This 
test Cross and Jones passes with flying colours; the Cases on Criminal Law 
maintain the high standard set by the textbook. 

H. A. HAMMELMANN. 


DEDUCTIONS Unper THE Income War Tax Acr: A RETURN TO 
Business Principtes. By F. E. La Brie anp J. R. WEsT- 
LAKE, of the University School of Law, Toronto. [Toronto : 
University of Toronto Press. 1948. 117 pp. (and index). 
$2.75.] 


In Canada, as to a lesser degree in this country, both businessman and lawyer 
have been increasingly complaining of the growing divorce between the com- 
mercial and accountancy principles governing the computation of trading profits 
and those principles which have been evolved by the courts as stemming from 
the relevant statutory rules. The authors of this interesting work endeavour 
to show where and how the Canadian Judiciary has gone astray; since the 
proof depends, to a great extent, on the decisions of English courts—forty- 
three of the seventy-six cases cited arose under the British Income Tax Acts— 
the book should be of no little help to the tax practitioner in this country. 
The concept of ‘net’ income for taxation purposes is the same in Canada 
as in this country, while the rules as to non-permissible deductions are strikingly 
alike, though a slight difference in wording has caused the divergence in 
approach referred to above. Section 6 (1) (a) of the late Canadian Income 
War Tax Act {R. S. C., 1927, c. 97, as amended) enactéd that: ‘In computing 
the amount of profits or gains to be assessed, a deduction shall not be 
allowed in respect of: (a) disbursements or expenses not wholly, exclusively 
or necessarily laid out or expended for the purpose of earning the income 
. . .”. With this the authors contrast the corresponding -provision in the 
British Income Tax Code, namely rule 3 (a), rules relating to Cases I and II, 
Schedule ‘D’, Income Tax Act, 1918, which prohibits the deduction in com- 
puting business profits of ‘any disbursements or expenses not being money 
wholly or exclusively laid out or expended for the purposes of the trade’. 
It will be at once observed how much more restrictive is the wording of the 
Canadian Act with its imperative ‘necessarily’—so reminiscent of similar 
wording in our rule 9 of Schedule ‘E?’ relating to income from employments 
- with its very circumscribed interpretation by the courts, cf. Ricketts v. 
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Colquhoun [1926] A.C. 1—and also its emphasis on ‘earning the income’ 
rather than on the much more general ‘ purposes of the trade’ in our Act. 

In the second chapter of the book, the authors show how the Canadian courts 
have used our cases as a guide in interpreting their Act; where an English 
decision refuses an allowance it is deemed authoritative, but not so where an 
expense is allowed for then the Canadian courts reject the analogy on the 
ground that the British Act is not so restrictive in its prohibition, cf. Siscoe 
Gold Mines v. Minister of National Finance (1945) C.T.C. 397, 403. Another 
reason why Canadian courts do not always follow decisions of our courts is 
that these latter can only deal with questions of law, for ‘conclusions of fact’ 
come to by the Appeal Commissioners are sacrosanct save on the grounds of 
‘no evidence’, see section 149 (1) (a), Income Tax Act, 1918, and cases cited 
on rule 3 (a), supra, in ‘“ Fact” or “Law” in Cases Stated Under the Income 
Tax Acts’, 62 L.Q.R. 261-3. In Canada, on the contrary, the courts are 
seized in revenue cases with jurisdiction over questions of fact as well as of 
law. The authors suggest that under English law two questions normally 
arise, viz., whether an expense is expressly prohibited by the statute and, if 
- it is not, whether it is a proper ‘debit’ item in the accounts; the first question 
-they state, erroneously it is submitted, to be a question of fact and the second 
one of law. 

Chapter IIT is the most useful to the English practitioner for it is devoted 
to an examination of the principles as to the admissibility of business expenses 
under our Income Tax code, and the authors bring great acumen to their 
exploration of our cases. They consider that the cases dealing with the 
exclusion of expenditure as ‘not a proper debit item’ fall under two heads, 
(a) as being too remote from trade purposes, and (b) as being of a capital 
nature; they allege that these principles are inherent in the ‘common law’ of 
taxation which the statutory rules merely restate. This ignores the fact that 
these statutory rules can be traced back in unbroken lineage and almost 
unaltered language to the Income Tax Acts of 1808 and 1805, and that the 
principles evolved by the courts have been deduced from these statutory rules 
and not vice versa as, say, in the case of the Bills of Exchange Act, 1882. 

The next two chapters are devoted to the purely Canadian law of 
income tax, though even there the authors draw heavily on British cases. In 
Chapter IV— Origin and Development of the Income Earning Process 
in Canadian Law’, the authors show how, in purported reliance on English 
decisions, the courts have held that an expense can be deducted only if 
made ‘wholly exclusively and necessarily in the income earning process from 
which the income was derived’ and they deal at length with the leading case 
of Dominion Natural Gas Co. v. Minister of National Revenue (1940) C.T.C. 
155; it is alleged that this principle of the ‘income earning process’ is at 
variance with both commercial and accountancy principles and that, if carried 
to its logical conclusion, it would involve the disallowance of normal revenue 
expenditure such as advertising or auditing. In Chapter V— Aspects of the 
Income Earning Process Concept in Canadian Law ’—the authors deal with 
the ‘inconsistencies, contradictions and unfairness’ of Canadian decisions, 
especially with reference to capital expenditure which is prohibited under the 
Canadian War Tax Act (section 6 (1) (b)) in terms very similar to those 
in the British Income Tax Code. It would seem that the Canadian courts 
approach the question of capital expenditure through section 6 (1) (a), cf. 
supra, rather than under section 6 (1) (b), with the result that expenditure 
(legal expenses) admitted to be only to preserve an existing asset has been 
refused an allowance (Dominion Natural Gas Co. v. Minister of National 
Revenue (1940) C.T.C. 155), though a similar expense has been allowed by 
the courts in this country, cf. Southern v. Borax Consolidated, Ltd. [1941] 
1 K.B. 111. The authors claim that the effect of the decisions under the 
Canadian Act has been to allow the taxpayer to deduct expenses which 
increase his incomings but not those which reduce his outgoings since these 
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latter are not regarded as having been incurred ‘wholly, exclusively and 
necessarily’ for the purpose of earning income—such expenses have, of course, 
been held to be deductible here: cf. Anglo-Persian Oil Co., Ltd. v. Dale [1932] 
1 K.B. 124. 

Enough has been said to show the value of this excellent work to tax 
practitioners here as well as in Canada. It should be added that, as a result 
of pressure by the commercial community, section 6 (1) (a) has been stricken 
out of the new Canadian Income Tax Act and replaced by a subsection which 
prohibits any deduction in respect of ‘an outlay or expense to the extent 
that it was not made or incurred in gaining or producing income from 
property or a business’; subject to this rule it is now expressly provided that 
‘income . . . is to be determined in accordance with generally accepted 
accounting principles’, the effect of which is, according to the authors, to 
bring the statutory law of income taxation in accord with what they term its 


‘common law’. A. FARNSWORTH 


Tue County Court PLEADER : A Guide to Pleadings and Procedure 
in Actions in the County Courts with Precedents of Claims and 
Defences. By ALEXANDER Cairns, Barrister-at-Law. Second 
Edition by E. Dennis SMITH, LL.M., of Gray’s Inn and the 
Oxford Circuit, Barrister-at-Law. [London: Sweet & Max- 
well, Ltd. and Stevens & Sons, Ltd. 1949. xxlx and 779 pp. 
£2 12s. 6d. net.] 


Since their creation in 1846 county courts have become increasingly important 
tribunals. Their present field of jurisdiction is both vast and complex and 
limited only in amount. If the recent recommendations of the Interim Report 
of the Committee on Supreme Court Practice and Procedure are accepted 
county courts will become the primary tribunals for claims up to. £300. 

The second edition of Cairn's County Court Pleader is therefore particu- 
larly welcome at this juncture when the increasing jurisdiction of county 
courts makes it all the more important that the work done in those courts 
should be performed with corresponding efficiency and technical skill. 
Litigants in county courts too often tend to look upon pleadings as legalistic 
trappings instead of as essential machinery in the process of deciding an 
issue fairly and expeditiously. 

The precedents of pleadings collected in the book under review, if used 
intelligently as models and not as precepts to be copied slavishly, should be 
of great value to county court practitioners, solicitors and barristers alike. 
They are comprehensive, simple yet correct, end well arranged and classified. 

It is at least open to doubt whether the book would not have served its 
purpose equally well, if indeed not better, if the introductory notes under 
each heading had been omitted altogether. While these notes are within their 
limited scope undoubtedly very good they are, because of their incompleteness, 
dangerous to a lazy or an uninformed practitioner and useless to the better 
type of practitioner who would not take his law from a book such as this 
in any event. To take one example: the note dealing with ‘greater hard- 
ship cases’ on p. 425 contains the names of only five cases (without giving 
their respective references in the All England Law Reports or the Times 
Law Reports, which is an unfortunate omission throughout the book). These 
five cases, not particularly fundamental in themselves, are of course not in 
any degree exhaustive of the subject. Hence, I venture to think that this 
note is both dangerous as well as useless to a practitioner. The same criticism 
is applicable to most of the other notes. 

However, it is the pleadings and not the notes which a reader will 
primarily want and they are worth having in any library. 

H. B. Granr. 


APRIL 1950 REVIEWS 275 


Tue Law or HOUSING AND PLANNING AND ALLIED SUBJECTS. By 
Joun J. CLARKE, M.A., F.S.8.. Fifth Edition. {London : Sir 
Isaac Pitman & Sons, Ltd. 1945. lv and 496 pp. (and index 
35). 50s.] 


Tire theme of this book is admirable, namely to give in one volume the law 
of Town and Country planning and of other cognate functions of local 
authorities, particularly housing and highways, so that a general picture is pre- 
sented. It must be confessed, however, that the result is disappointing. 
Partly, perhaps, this is the fault of ihe book's origin which the preface 
indicates lay in lecture notes. That form still governs much of the book and 
does not help reading or understanding. A heading such as that of ‘ Leading 
Legal Decisions’ followed by a short list of cases distracts from the discussion 
and, without more, satisfies neither the lawyer nor non-lawyer student (for 
whom the book is also designed). The result is that although the book con- 
tains much that is useful it is presented in a most difficult form. The 
difficulties are enhanced by the inclusion of old material without a clear indica- 
tion that it is no longer effective. Thus at p. 114 there is a reference to the 
Central Advisory Water Committee with its old terms of reference and former 
chairman which is unhelpful without reference to the present committee with 
different functions (which is much more summarily dealt with at p. 117). 
Similarly, although the main features and defects of the 1932 Town Planning 
Act are no doubt relevant, much of the detail could now surely be omitted. 

A clearer picture would emerge if the historical material were put 
together as also other cognate. material. Thus there seems no reason for thg 
interposition of a chapter on easements between one on the Acquisition 
Land and one on compensation on compulsory acquisition. Similarly, on 
Planning, Chapter 38 should be related back to the development play 
the 1947 Act. There are, too, a few curious passages such as th 
Rylands v. Fletcher following immediately under the heading ‘1 
Fisher v. Ruislip R. D. O. is unfortunately left as it was after 
in the court of first instance, and the ‘use’ might now be left o 
of creating easements. One would have also liked the story 
Parks at p. 458 to have been carried a little further and to | 
hint of the Housing Act, 1949, though clearly the Act itse 
to be dealt with. 

These criticisms are made since it is felt that the book coul 
better without too great labour, but they do not detract fro 
of material which the author gives. os 
























J. D. B) 


THE NATIONAL HEALTH SERVICE ACT, 1946, ANNOTATE 
with Various RULES AND REGULATIONS MADE Tr 
By S. R. SPELLER, LL.B., Barrister-at-Law. [Lond 
Lewis & Co., Ltd. 1948. xii, 498 and xc pp. 4 


IN this work, Mr. Speller has given us a straightforward commentari 
National Health Service. Act, 1946, and the Rules and Orders made 
it. The book raises, in acute form, a problem that is becoming increa 
perplexing, viz, how to give an up-to-date account of the branches of 
law, particularly of administrative law, that undergo rapid transformatio à 
The difficulties are, on the one hand, aggravated by the current delays in 
book production, and, on the other hand, lessened by publications like Butter- 
worth’s Emergency Legislation Service and Current Law. Mr. Speller found 
himself in the dilemma of having to choose between publication as soon as 
possible after the Royal Assent to the Act or waiting for the most important 
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delegated legislation under it. The solution adopted, viz., waiting for the 
bulk of that legislation only, would seem to have been the most sensible one, 
and that resulting in the most useful book. The author has also provided 
a supplementary index to Statutory Instruments which were published too 
late for inclusion in the body of the work. 

The structure of the work conforms to what may be termed the orthodox 
pattern. The Act is reprinted with detailed notes to each section. This is 
followed by the relevant Statutory Rules and Orders and Statutory Instru- 
ments which are annotated also, though obviously less extensively than the Act 
itself. Finally there is an index giving references both to the relevant 
section(s) of the Act or Instrument and to the page(s) in the book, and at 
the very end the supplementary index referred to above. The notes are clear, 
concise, and adequate, as is also the index; Mr. Speller’s book is a useful and 
reliable guide to the relevant legislation. In one respect only does the 
reviewer think it capable of improvement in a new edition, viz., by the 
insertion of a short introduction giving the background to the Act as well as 
an outline of its scope, purpose, and effect. 

W. A. STEINER. 


A SUPPLEMENT TO Town anp Country Prannine Law. By Jamzs 
Kexwicx, Barrister-at-Law. [London : Stevens & Sons, Ltd. 
1949. viii and 825 pp. 25s. Main work with Supplement 


60s. ] 




























ain work was reviewed in Vol. II at p. 874, when it was suggested that 
publication of so elaborate a commentary was premature. The 
es have been to some extent minimised by delaying publication of 
d supplements until all the main regulations can appear in one 
the same time, this contains no less than fifty pages of noter-up 
olume and most of these notes are too lengthy to be interleaved 
sy practitioner could find the time to do so. The present result 
the most convenient of treatises, and it is to be hoped that 
t of print the learned author will give us a consolidated 


ime, the Supplement is probably more useful than the main 
ecause the regulations, orders and forms are not so readily 
here, and partly because Mr. Kekwick has been able to devote 
ought to its preparation. Practitioners are likely to find 
uable the summary in the Introduction of the various activities 
ner may undertake without planning consent and/or without 


development charge. 


N ARBITRATION. Fourteenth Edition by Ernest WETTON, 
Fister-at-Law. [London : Stevens & Sons, Ltd., and Sweet 
axwell, Ltd. 1949. li and 587 pp. £8 10s. ] 


new edition of this, the leading textbook on Arbitration, marks the 
enary of the first edition. The general arrangement of the book remains’ 
unchanged, but it has been brought up-to-date both by incorporating 
references to a large number of new cases (of which Heyman v. Darwins, 
Ltd. [1942] A.C. 356 is the most important) and to the arbitration pro- 
visions of recent statutes. The numerous appendices include the rules of the 
London Court of Arbitration as amended in 1948. 


APRIL 1950 REVIEWS 277 


Coryricut. By T. A. Bianco Warre, Barrister-at-Law. [Lon- 
dor : Stevens & Sons, Ltd.’ 1949. viii and 90 pp. 4s.] 


Ters excellent little book fully maintains the high standard of the ‘This is 
the Law’ series. It may perhaps be doubted whether it will be as readily 
intelligible to the uninstructed lay reader as some of its predecessors, but 
this is mainly due to the technicality of the subject though it may perhaps 
be doubtful whether the learned author's practice of illustrating his material 
with rather unpractical examples (e.g., p. 41) is best suited to such readers. 
Be that as it may, there can be no doubt that the book (which is full of 
meat) will be invaluable to publishers and others who already have some 
background knowledge, and that it should be useful to lawyers and law 
students who want a handy guide to the general principles of the subject. 


LANDLORD AND Tenant. By R. Borrecaarp. Second Edition. 
‘This is the Law’ Series. [London: Stevens & Sons, Ltd. 
1949. x and 102 pp. (with index). 4:s.] 


Turs second edition of a useful little book brings its law up to the end of 
1948. Like all this series it is primarily intended for laymen and not least 
of its merits are therefore the way in which it draws attention to dangers 
which they might be otherwise unaware and the care which has been ta 
not to mislead by too dogmatic statements or too firm generalities. I 
respect the revised chapter on upkeep and use is a great impro, 
Perhaps it will in a future edition be possible to expand the chapt 
control without getting too deeply enmeshed in its complication 
example, the inability to reduce the rent of furnished premis 
standard rent seems a point worth emphasising. This is certain] 
calculated to prevent over-anxious tenants repenting later 
agreements, 




























Provine a Witt. By Epcar A. PHILIPS, 0.8.£., 
Practice Notes, No. 9.’ [London: The-~S 
Stationery Society, Ltd. 1949. 104 pp. (wi 
tables). 7s. 6d.] 


Tis is, as is to be expected from the author, a careful and ac 
guide to Probate Practice which should prove of great assistance] 
is concerned with the formalities necessary before Probate, and the 
which the author has dealt with the executor’s oath will be welcom 
unversed in the peculiarities of some of the requirements of the 
Registry since the information given is clear and useful, though the ut 
the note on p. 90 that ‘There is a sub-registry at Canterbury. It is clo 
the present time’ may be doubtful. 

It would be wrong to look for too much substantive law in a book such 


certainty which does not exist. The booklet is well produced with an adequate 
index and useful table of fees and is an admirable addition to the series. 
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Town anD Country Puannine Law. By J. Kexwick & R. S. W. 
PortarD. Second Edition. ‘This is the Law’ Series. 
[London : Stevens & Sons, Ltd. 1949. 189 pp. (with index). 
4s.] 


In the new edition this short guide has been brought up to date and slightly 
enlarged by including discussion of some of the principal Statutory Instruments 
which have appeared since it was first published; otherwise its form remains 
substantially the same. It might in future be worth giving detailed references 
to these Instruments, a small matter but one likely to be welcomed by general 
readers who may nevertheless wish to refer to originals. The additions have 
been carefully made so ‘that the clarity and simplicity of the book has been 
preserved. 


AGRICULTURAL Houpines. By R. BORREGAARD, M.A., Barrister-at- 
Law. ‘Oyez Practice Notes, No. 11.’ [London: The 
Solicitors’ Law Stationery Society, Ltd. 1948. 88 pp. 6s.] 


Tus book lives up to the high standard of utility of these notes; it takes 
the form of an exposition of the Agricultural Holdings Act, 1948, rather than 
a commentary, but some of the obvious changes in the law are emphasised. 
The provisions are well set out in a way making for easy understanding and 
it should prove useful for ready reference though an index would have supple- 
nted the full table of contents. 























KOMMENTAR ZUR ZIVILPROZESSORDNUNG. Seven- 
By ADOLF SCHOENKE. [Tuebingen : J. C. B. 
(Paul Siebeck). 1949. First and Second Instalment.] 


‘(OENKE, ZIVILPROZESSRECHT. Sixth Edition. [Karls- 
. F. Mueller. 1949. 508 pp.] 


the leading commentary on what corresponds in Germany to 
e Supreme Court. The new edition of this standard work, of 
d second instalments have now appeared, is in the charge 
ble Professor of Civil Procedure and Criminal Law at 
ity, who can indeed be relied upon to bring the work up 
e non-German lawyer it can hardly be of interest. It is 
rever, that the new edition occasionally contains observations 
icularly French, practice. The technical set-up is remarkable. 
loose-leaf form so that alterations and additions are facilitated 
sity for purchasing succeeding new editions is dispensed with. 
Seem to be a method the adoption of which might well be con- 
the editors and publishers of our Annual Practice. 

ond of the above books is a new edition of Professor Schoenke’s 
on Civil Procedure. It is a reliable and well-documented guide 
remarkably free from mere theoretical speculation. All the changes 


Fd by the occupation authorities are noted. 
F. A. Mann. 


z Pracrice Nores : NaTurauisaTion (No. 12) by J. F. Jos- 
LING; and Nores on Cmancery Practice (No. 18) by F. G. R. 
Jorpan. [London : The Solicitors’? Law Stationery Society, 
Ltd. 1949. 78 and 87 pp. respectively. 6s. each.] 


Many practitioners will welcome these two little books. Mr. Josling prints 
the British Nationality Act, 1948, and the Regulations and Forms made there- 
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under and writes a short commentary on the methods of voluntarily acquiring 
British nationality in the United Kingdom. Mr. Jordan gives a useful survey 
of Chancery Practice which will be appreciated by those who do not always 
find the time to work their way through Daniell or the Annual Practice. 

F. A. M. 


KARL BERNHARD GRAF, DIE GRUNDRECHTE DER STAATEN IM VOEL- 
KERRECHT. [Basel : Helbing & Lichtenhahn. 1948. 208 pp.] 


Turs little book which served as a thesis submitted to the University of Basle 
contains a report on the present position of the problem of the fundamental 
rights of States. The author arrives at the conclusion that such rights do 
not exist except in an organised society of States such as may develop in 
future. It does not appear that the author has succeeded in making a sub- 


stantial or really new contribution to a familiar subject. 
F. A. M. 


- Other Publications received :— 


A HANDBOOK on THE Deary Duties. By H. Arno~tp Woo.tey. 
Supplement to the Sixth Edition. By J. H. Munxman, LL.B. 
[The Solicitors’ Law Stationery Society, Ltd. 2s. 6d.] 











THe ELEMEeNtTs oF Roman Law. With a Translation of the Instit1 
of Justinian. By R. W. LEE, D.C.L., F.B.A. Second Ed 
{Sweet & Maxwell, Ltd. 1949. 25s.] 


INDUSTRIAL Law. By H. SAMUELS, M.A. Fourth Editi 
Isaac Pitman & Sons, Ltd. 16s.] 


Tue Law or Trane Unions. By H. Samuris, M.A. Fo 
[Stevens & Sons, Ltd. 7s. 6d.] 


THE PRINCIPLES oF MERCANTILE Law. By J. CHAR 
Seventh Edition. [Stevens & Sons, Ltd.; Sw 
Ltd. 15s.] 


REPORT OF THE BRITISH COUNCIL, 1948-1949. 


THe University or Notre Dame. The Third 
Institute. Sponsored by Arrek A. GOULD. 


INTERNATIONAL Monetary Funp. Annual Report. [ 
U.S.A. 1949.] 


INTERNATIONAL Monetary Funp. Schedule of Par Values. 
Issue. [Washington, D.C. 1949.] 


L’Arcatvio Srorico peL Banco pi Naron. By Sau 
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THE DISCIPLINARY POWERS OF 
PROFESSIONAL: BODIES 


¿N the days of the medieval guild system the ordinary citizen was 
accustomed to submit himself in the matter of his profession or 
trade to a body of his colleagues with wide powers of enforcing 
discipline over all its members.! The disappearance of the guilds 
led to a move in the direction from status to contract whereby 
trade, industry, and employment became largely a matter of indivi- 
dual contractual arrangement between master and man, with the 
power of discipline, including the all-important right of dismissal, 
vested in the master by contract. Some professional activities it is 
trué retained a semblance of the medieval organisation whereby 
the particular professions in question could only be pursued by 
. persons admitted as members, for example, in the case of surgeons 
and barristers.2, Moreover, where such bodies existed they retained 
powers of enforcing discipline upon their members.* None the less 
it was only in a very limited class of occupations that this con- 
trolling organisation prevailed, and outside the sphere of these 
close corporations a man could pursue his chosen avocation without 
enrolling himself as a member of any professional body with self- 
appointed powers * over his professional life. This is not to say 
that such a person was necessarily better off than is his modern 
successor, for just as trade unions, while to some extent limiting 
-the contractual freedom of the worker, have vastly improved his 


1 See Brentano, Gilds and Trade Unions, pp. 60 et seq. ; Cunningham, Growth of 
English Industry and Commerce, I, 342. 
2 For barristers see Booreman’s Case (1641) March N.R. 177, pl.. 235; Holds- 
worth, H.E.L., IL, 497; III, 484. The different branches of the medical pro- 
fession were not regularly distinguished in England before the sixteenth century. 
The Company of Barber-Surgeons was incorporated in 1461 but without discip- 
linary powers; in 1540 it was re-incorporated and given these powers: see 
Encyl. Brit., 14th ed., JI, 124. . 
For the obscure position of attornies before the modern organisation of the 
solicitors’ branch of the profession see Holdsworth, H.E.L., VI, pp. 482 et seq. 
From an early period they were regarded as officers of the courts, and were 
admitted by and attached to particular courts, which exercised control over 
them, but they possessed no independent professional organisation (ibid., 
pp. 483, 442-3). Cf. Byrchley’s Case (1585), where it was adjudged that to say 
of an attorney ‘ Thou dealest on both sides’ was a slander of him in his pro- 
fession, and if the words were true he should be indicted, fined and imprisoned, 
and ‘put out of the roll of attornies and cast over the bar’ (Jenkins, 262). 
Whether the last portion of the sentence was to be executed literally does not 
appear. 
4 Such powers may be subject to statutory regulations; see infra. 
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. status and bargaining position, so, too, the professional bodies 
have been created with the object, successfully attained in -most 
cases, of raising the standing of the-particular type of activity and 
protecting its exponents from disreputable and unscrupulous com- 
petitors. In return for these manifest benefits, it is not perhaps 
unreasonable—and indeed it is vital for the existence of a real 
professional esprit de corps—that some measure of personal freedom 
- should be surrendered to the governing body. The wheel has thus 
turned full circle and at the present day an ever-increasing number 
- of professional and semi-professional occupations are becoming 
subjected to bodies charged under their rules with far-reaching , 
disciplinary powers over the members. Some of such bodies are 
given statutory constitutions,’ others rejoice in the possession of 
royal charters, and there remains a large and increasing number 
whose rules and constitutions are purely the creation of the mem- - 
bers past: and`present.” In addition there are other self-appointed _ 


` bodies with considerable powers over all who pursue or wish to pur- 


sue a particular class of activity, and who exercise those powers. not 
by admitting persons to membership but by granting them licences 
enabling them to pursue their.avocation, subject to the powers 


5 E.g., the General Medical Council, which is a corporate body first established 
by the Medical Act, 1858. It has a statutory power, after due inquiry, to direct 
that a medical practitioner found guilty of infameus conduct in a professional 
respect be removed from ‘the register (s; 29), There is no appeal except where 
there has been a failure of ‘ natural justice’ as explained below, in which case 
the decision may either be quashed by order of certiorari (see General Medical 
Council v. Spackman [1943] A.C. 627) or an injunction obtained restraining the 

. Council from dcting on the invalid decision (see Leeson v. G.M.C., 43 Ch.D. 
366). The Medical Bill which is now before “Parliament proposes to transfer 
disciplinary powers to a Medical Disciplinary Committee (cl, 18), and for 
appeals to lie-to the- Privy Council (cl. 19). Such appeals will apparently 
involve a full right of appeal on the facts and the law (see next note). _ 

6 E.g., the Pharmaceutical Society, incorporated by royal charter in 1843 and 

confirmed by the Pharmacy Act, 1852. ‘Ihe power of removal by the Statutory 
Committee is expressly conferred by statute, with-a-right of appeal to the High _ 
Court (see Pharmacy Act, 1988, ss. 7 and 14). So, too, the Royal College 
of Veterinary Surgeons was incorporated by royal charter in 1844 and con- 
firmed by the V.S. Act, 1881. S. 8 of that Act provided for appeals against 

- removals to the Privy Council, but by the V.S. Act, 1948, s. 18, such appeals 

now lie to the High Court. In both these instances an appedl will be by way -. 

“of notice of motion to the Divisional Court and the court has power to hear ° 

evidence by affidavit or orally (R.S.C., O. 59, r. 38). It is a full right of 
appeal and ‘the court must inquire-into all the circumstances, and- is 
absolutely unfettered in any investigation which it may think right to make’: 
per Lord Reading C.J. in Stock v. Central Midwives Board [1915] 3 K.B. 756, 
763. Cf. the right of appeal of an architect against the removal of his name 
from the Register by the Architects’ Registration Council (Architects 
(Registration) Act, 1931, ss. 3, 7 and 9). : any ae 
E.g., the Stock Exchange, which is an ‘unincorporated body under a deed of 
settlement executed in 1857. Of course the efficacy of expulsion from a profes- 
sional body which has not received a statutory monopoly will depend upon its 
status in the eyes of the public. Anyone may still describe himself as an 
‘ engineer ’, but one who has been expelled from some acknowledged institute of 
engineering will not be able to continue to call himself a member of that body, 
and this may substantially or-entirely destroy his future professional prospects. 
Some bodies,-such as the Stock Exchange and the Jockey Club, enjoy a virtual 
monopoly by custom hardly less effective than statute. i 


a 
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that the licensing body has assumed. Instances of this are licences 
granted to racing trainers by the Stewards of the Jockey Club,® 
or licences issued to boxing managers or referees by the Boxing 
Board of Control.’ It is no part of the purpose of this article, which 
is concerned solely with the legal problems arising from this situa- 
tion, to criticise the admirable and doubtless successful efforts of 
such bodies to protect the public in the interests of clean sport 
and on other grounds. It is none the less true that some of them 
have, however laudable the motives, acquired a virtual monopoly 
of certain kinds of activity without the consent of the present 
pursuers of those activities or their predecessors, and without their 
being able to exercise the smallest voice in the making of the rules 
or the constitution or in the election of the officers. This is a fact 
not without significance in a modern democratic state, and is hardly 
dispelled by the assertion that if a man does not wish to be a 
jockey or trainer licensed by the Jockey Club he can engage in 
some other profession, or ride or train in enclosures beyond their 
jurisdiction.'° Such arguments have the same ring of reality as 
those of the opponents of the early factory legislation, who insisted 
that a child was not compelled to work fourteen hours a day, since 
he was not bound to seek that class of employment.” 

It is often asserted that one of the inherent merits of the common 
law is its elastic quality of adapting itself to meet new situations 
and changed social conditions. Here then is a useful touchstone 
of that quality, whereby it may be possible to see how far the 
common law has been able to find, in its venerable armoury, some 
instrument which can be conveniently adapted to resolving the 
conflict of interest which may arise between the citizen and the 
professional or quasi-professional body which controls his means 
of livelihood. Two conceptions, curiously contrasted in their nature 
—one a doctrine stricti juris, that of property, and the other a far 
vaguer and almost political dogma, viz., natural justice—were the 
raw materials out of which the courts have sought to forge an 
instrument appropriate for resolving the limits of their jurisdiction 
in these domestic disputes. The part played by the idea of property 
in this branch of law will emerge hereafter. As for ‘ natural justice ° 
this rather high-flown expression !? seems to mean no more than 


w 


See Russell v. Duke of Norfolk [1949] 1 All E.R. 109. 

Seo Lumiansky v. Myddleton (1934) 78 S.J. 223; Wells v. Myddleton (1935) 

79 S.J. 270. 

10 Cf. per Lord Goddard C.J. in Russell v. Duke of Norfolk [1948] 1 All E.R. at 

. 491, 

11 Thus in a Commons debate in 1886 one Member asserted that children of twelve 
ought to be as free as their elders to make what arrangements suited them: see 
J. L. & B. Hammond, Lord Shaftesbury, Cap. IV. It is surprising to read the 
opinion of such a ‘radical’ as Brougham to the effect that every man had a 
10 hours Bill already: he could work 10 hours if he pleased, and no power on 
earth could make him work more, unless he liked’ (ibid., Cap. VIII). 

12 ‘Tn so far as the term ‘‘ natural justice means that a result or process should 

be just, it is a harmless though it may be a high-sounding expression; in 60 

far as it attempts to reflect the old jus naturale it is a confused and unwarranted 
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that a person charged with misconduct should be given a reason- 
able opportunity of making his defence,** and that the decision 
should be reached in good faith and without bias.‘* The courts 
are not concerned with the merits or reasonableness of the decision, 
they will not sit as a court of appeal from a domestic tribunal, but 
are only concerned to see that the tribunal has acted honestly. It 
may be that the court will interfere if there was absolutely no 
evidence whatever on the basis of which the tribunal could have 
reached its finding,'® but possibly only here on the ground that the 
decision was so patently unreasonable as to afford evidence of bad 
faith.® If this is the correct view, then if the court were satisfied 
that the tribunal acted in good faith, its decision, however grossly 
unreasonable or unsupported by a scintilla of evidence, could not 
be impugned. Moreover, evidence here does not mean evidence 
such as would be receivable in a court of law; a domestic tribunal 
of this kind is not in any way bound by legal rules of evidence or 
procedure,!’ and it can moreover inform its mind in any way it 
sees fit, e.g., by availing itself of its own knowledge and 
experience,'® provided always that the accused is given a fair 
opportunity of dealing with the case that is made against him. 


transfer into the ethical sphere of a term employed for other distinctions : 
and in so far as it is resorted to for other purposes, it is vacuous’ (Lord 
Shaw in L.G.B. v. Arlidge [1915] A.C. at p. 188). In Green v. Blake [1948] 
Tr.R. 242, at p. 268, Black J. said: ‘ For me, natural justice means no: more 
than justice without any epithet. I take the essentials of justice to meán those 
desiderata which, in the existing stage of our mental and moral development, 
we regard as essential, in contra-distinction from the many extra precautions, 
helpful to justice but not indispensable to it... . 

13 See Dawkins v. Antrobus, 17 Ch.D. 615; Lamberton v. Thorpe (1929) 141 L.T. 
638. This includes giving the accused member a proper notice of the charge 
which is to be made: Fisher v. Keane, 11 Ch.D. 853; Gray v. Allison, 25 
T.L.R. 5381. 

14 Richardson-Gardner v. Freemantle, 24 L.T. 81, 85. Semble, whether the rules 
of natural justice have been complied with is a question of law for the judge, 
though if there is a dispute as to the facts the jury should be asked to resolve 
what the primary facts were: see per Tucker and Denning L.JJ. in Russell v. 
Duke of Norfolk [1949] 1 All E.R. at pp. 116-8, 119. Cf. Green v. Blake 
[1948] Ir.R. 242 at pp. 262-8. 

15 See per Maugham J. in Maclean v. Workers’ Union [1929] 1 Ch. 602 at p. 621. 
Cf. Osgood v. Nelson (1872) L.R. 5 H.L. at pp. 650, 654; Thompson v. B.M.A. 
[1924] A.C. 764, 778. 

16 Cf. Bowen L.J. in Leeson v. G.M.C., 43 Ch.D. at p. 384. 

17 Sea per Lord Loreburn L.C. in Board of Education v. Rice [1911] A.C. at 
p. 182. But this oft-quoted dictum must not be regarded as a complete guide 
in all cases. Thus it is not correct to say that the body in question ‘ need not 
examine witnesses’, for if they are tendered by the accused person it must 
ier them: per Lord Atkin in G.M.C. v. Spackman [1943] A.C. 627, at 
p. 638. 

18 Board of Education v. Rice, ut supra; cf. Mediterranean and Eastern Export 
Co. v. Fortress Fabrics, Lid. [1948] 2 All E.R. 186 (same principle applied to 
a commercial arbitrator). But the tribunal must not rely upon information 
within its own knowledge without giving the accused person an opportunity of 
dealing with that information: see R. V. Paddington Rent Tribunal, ex p. 
Bell London Properties, Ltd. [1949] 1 All E.R. 720. 
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Further the tribunal is not bound to state its reasons for the 
decision. 

These rules have been devised mainly in relation to cases of 
expulsion but would seem equally applicable to the imposition 
of other sanctions on grounds of misconduct.?° 

Two currents of authority appear to have been drawn upon in 
the main for the formulation of these rules. Firstly, there were 
a number of Chancery decisions relating to the expulsion of 
partners or directors from trading partnerships or companies. The 
principal issue here to which the court seems to have directed its 
mind was whether a power of expulsion inserted in the partnership 
deed or agreement was an absolute one or subject to review by the 
the courts. Thus in Blissett v. Daniel ™ a power of expulsion was 
construed as absolute, and it was held that no cause need be 
assigned for the expulsion. The court did, however, acknowledge 
that the decision must be arrived at in good faith 2? and it is this 
notion of good faith which lies at the root of the expositions of 
‘natural justice’ in the later cases.” In Inderwick v. Snell 24 the 
articles provided for the removal of a director of a trading company 
for negligence, misconduct in office, or any other reasonable cause. 
The court held that reasonable cause did not mean what a court 
of law would think reasonable but what was thought reasonable by 
the duly assembled body of shareholders. In other words, the test 
of reasonableness was subjective and the act of removal was in 
the nature of an administrative rather than a quasi-judicial 
decision.?§ ° 

The second line of authority related to cases where Parliament 
had expressly conferred upon a non-judicial body the function of 
inquiring into and determining some quasi-judicial issue. Here 
again the question inevitably turned upon the construction of the 
relevant statutory provision and whether in particular Parliament 
had intended to confer an absolute power upon the body in ques- 
tion, not subject to review by the courts. This class of case was 
considered (as it would still normally be) on an application for 
a prerogative writ, and if the court was of opinion that Parlia- 
ment had conferred a complete discretion no issue could be raised 


19 Hayman v. Governors of Rugby School (1874) L.R. 18 Eq. 28, at pp. 68-9, 
per Malins V.-C. The statement that if reasons are given the court will look 
ab their sufficiency (p. 69), seems to mean no more than that the court will 
consider whether they reveal any evidence of bad faith. Cf. Cassel v. Inglis 
[1916] 2 Ch. 211. 

20 E.g., the requiring of a money payment: cf. Hardie € Lane, Ltd. v. Chilton 
[1928] 2 K.B. 306; or the deprivation of a salaried office: see Crisp v. South 
African, etc., Union [1930] A.D. 225 (South African case), 

21 (1853) 10 Hare 493. 22 See pp. 504, 522. 

23 Of. Dawkins v. Antrobus, 17 Ch.D. at p. 630. 

24 (1850) 2 Mac. & G. 216. 

25 Jt is interesting to compare this decision with the reasoning of the House of 
Lords in Liverstdge v. Anderson [1942] A.C. 206. The strictures of Lord Atkin 
in that case on the ‘hitherto unheard of ‘‘ subjective ” construction ' (p. 239) 
seem equally applicable here. 
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within the competence of the court, save as to whether the 
tribunal had acted within its statutory jurisdiction. Thus in 
Ea p. La Mert where a medical practitioner had been struck off 
the register for professional misconduct after inquiry by the 
Medical Council under their statutory powers,” it was held that 
the council were the sole judges under that Act and that the court 
could not interfere.?” Here, too, the decision was required to be 
arrived at in good faith.”® 

In both these types of case then there are clear signs of the 
inclination of the court to regard such matters as essentially 
domestic in character and to concede to the body or tribunal in 
question an absolute power, subject only to the requirement of good 
faith. This tendency was greatly reinforced in the club cases, the 
courts taking the view that the relation between the members and 
the club was essentially a personal one which should only give rise 
to judicial intervention in the most flagrant cases.?° 

It will be seen that in the case of partnerships and also of 
bodies with statutory powers no real question of jurisdiction could 
arise, for in the former instance the Court of Chancery was plainly 
seised of any dispute arising out of the articles of agreement, and 
in the latter the existence of the prerogative writs entitled the 
Court of King’s Bench to scrutinise any alleged excess of statutory 
jurisdiction. In the club cases, however, where these bodies were 
for the most part mere voluntary associations, there was no such 
obvious source of jurisdiction.*° In seeking for a basis upon which 
intervention might be warranted the courts, seemingly influenced 
by the judicial reluctance to intervene in ‘ domestic’ disputes, 
therefore placed its intervention upon the narrowest of grounds 
viz., infringement of the right of property. ‘I have no doubt what- 
ever’ (observed Jessel M.R. in a leading case **) ‘ that the founda- 
tion of the jurisdiction is the right of property vested in the member 
of the society, and of which he is unjustly deprived by such unlaw- 
ful expulsion.’ But save for one later attempt °? to limit the scope of 


26 Medical Act, 1858, s. 29. 

27 (1863) 4 B. & S. 578, followed in Allbutt v. G.M.C. (1889) 23 Q.B.D.400. Cf. 

R. v. G.M.C. (1861) 30 L.J.Q.B. 201. 

Cf. Osgood v. Nelson (1872) L.R. 5 H.L. 636 (removal of a chief clerk of a 

county court by the mayor and council under their statutory powers of removal 

for ‘ reasonable cause’. The judges, in advising the House of Lords, expressed 

the view that they were not to act as a Court of Appeal but would not permit 

removal for a mere caprice or a futile cause. The cause had to be a reasonable 

and substantial one (p. 647). On the need for good faith and a fair hearing 

see at pp. 646, 652). 

29 ‘None but the members of the club can know the little details which are 
essential to the social well-being of such a society of gentlemen, and it must be 
a very strong case that would induce this court to interfere’ (per Lord Romilly 
M.R. in Hopkinson v. Marquis of Exeter, L.R. 5 Eq. at p. 68). 

30 Cf. Clough v. Ratcliffe (1847) 1 De G. & Sm. 164. 

31 Rigby v. Connol, 14 Ch.D. 482 at p. 487. 

32 Per Fletcher Moulton L.J. in Osborne v. A.S.R.S. [1911] 1 Ch. at p. 562, who 
pointed out that ‘ property ’ here could not be limited to a beneficial interest in 
land or chattels. Cf. infra. 


2 
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this broad proposition neither the basis nor the full implications of 
this doctrine have ever been judicially explored. The tendency 
has rather been to go on repeating this formula uncritically so that 
at the present time there is a certain danger of its being conceded 
by default.’ Communis error facit ius. 

Be this as it may, the foregoing rules of natural justice have 
been generalised by the courts over the last century to fit the com- 
plex relationships of modern society and they have thus been 
applied to the whole range of so-called quasi-judicial functions, so 
that not merely the professional man, the patent agent,‘ or the 
medical practitioner,** who is expelled by his professional body, 
or the trainer of race-horses whose licence is withdrawn, finds 
this meagre texture of rules alone protects his whole professional 
status, but the same doctrines have been extended to every class 
of case where a non-judicial body exercises quasi-judicial functions, 
e.g., in the case of a Minister who confirms a clearance order under 
the Housing Acts,’ or a Rent Tribunal which has reduced a rent 
to an amount which it considers reasonable.*” The broad context 
of the judicial review of decisions of administrative tribunals is 
happily outside the scope of this article, which is confined to the 
question of jurisdiction over professional or semi-professional 
bodies. In this connection, however, two salient points emerge. 
Firstly, there seems little reason why the courts should have been 
so ready to assume that such questions are purely a matter of 
domestic jurisdiction better left to be finally and conclusively 
resolved by a private tribunal. Indeed, it is not without signifi- 
cance that within the legal profession itself far greater supervisory 
powers have been reserved than in the case of other domestic 
tribunals.** This leads to the second point, which concerns the 


33 See, e.g., Baird v. Wells, 44 Ch.D. 661, 675; Millican v. Sullivan (1888) 4 
T.L.R. 208, 204; Weinberger v. Inglis [1918] 1 Ch. 517, 548, 547, 555; Watt v. 
McLaughlin [1923] 1 Ir.R. 112, 118; Cookson v. Harewood [1932] 2 K.B. 478, 
481, 489; Donaldson v. Institute of Botano-Therapy (1987) 184 L.T.Jo. 384, 385. 

34 See Law v. Chartered Institute of Patent Agents [1919] 2 Ch. 276; Register of 
Patent Agents Rules (1950) SI No. 804, r. 17. An appeal lies to the Comp- 
troller from an order of the Institute or Registrar (r. 18). 

35 See Leeson v. G.M.C., 48 Ch.D. 366; Allinson v. G.M.C. [1894] 1 Q.B. 750. 
But cf. supra, note (5). 

-36 Errington v. M. of H. [1935] 1 K.B. 249, 

-37 R. v. Paddington Rent Tribunal [1947] 1 All E.R. 448. Expulsion from trade 
unions are also governed by these rules: Parr v. Lancs. and Cheshire Miners’ 
Fedn. [1913] 1 Ch. 366; Maclean v. Workers’ Union [1929] 1 Ch. 602. So 
also, presumably, would the case of a member of a trade association who is 
put on a ‘ stop-list ’. 

38 See Solicitors Act, 1932, s. 8. The Law Society was incorporated by royal 
charter in 1845, Where a solicitor has been struck off the roll for professional 
misconduct an appeal lies to the Divisional Court of the King’s Bench Division. 
Such an appeal is by way of a re-hearing (see now Solicitors (Disciplinary 
Appeals) Rules, 1942, rr. 1 and 9; Re A Solicitor (No. 2) (1924) 938 L.J.K.B. 
761, 768), and a further appeal lies to the Court of Appeal without leave: Re 
Hardwick (1888) 12 Q.B.D. 148; Re A Solicitor [1945] 1 All E.R. 445. Bar- 
tisters possess a right of appeal to the Lord Chancellor and the judges of the 
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basis upon which the jurisdiction of the courts is to be placed. One 
thing seems perfectly plain and that is the inadequacy of property 
rights as the foundation for this type of jurisdiction. This is 
especially so since the courts have to hand a far more convenient 
and flexible instrument upon which to base their jurisdiction : the 
category of contract with its elastic conception of implied terms. 
It must be rare indeed that the acquisition of professional or semi- - 
professional status is not associated with some transaction out of 
which it is possible to infer both an intention to enter into legal rela- 
tions, and also the giving of some valuable consideration, whether 
by the purchase of a licence, the payment of a subscription, or even 
the mere agreement to submit to the society’s jurisdiction. Such 
a society cannot usually exist without financial contributions and 
there seems no reason why such contributions should not produce 
contractual obligations, nor why the courts should not be ready to 
infer a contractual nexus °° where possible, even in the absence of 
a pecuniary consideration. The advantages of such an approach 
are manifest, for not only does it obviate the artificial distinctions 
which result from seeking out some interest of a proprietary kind, 
but it also immensely widens and rationalises the scope of the 
remedy, and makes it quite immaterial to consider such questions 
as whether the aggrieved person was or was not an actual member 
of the society.*° For on this footing the court need only pause to 
inquire whether there was a contract between the parties, and if 
so what were its terms both express or implied, and whether there 
has been a breach of those terms. The opinion may be ventured 
that the courts are beginning to approach this viewpoint but with 
noticeable hesitation derived largely from the damnosa hereditas of 
the old club cases. It is proposed to examine here, firstly, the extent 
to which the modern cases support the broadening of the jurisdic- 
tion on a contractual basis, secondly, how far, if at all, the law of 
tort might be prayed in aid to enlarge this jurisdiction, thirdly, 
whether any effective substitute for natural justice might be elicited 
by the courts, fourthly, how far natural justice can be excluded 
by consent, fifthly, what remedies are available to an aggrieved 
professional man, whose professional body has improperly deprived 
him of the source of his livelihood. 

(1) In Rigby v. Connol, Jessel M.R. gave as instances of 
associations which having no common property would not justify 


High Court, sitting as a domestic tribunal (see Halsbury, Laws of England, 
Hailsham ed., Vol. II, p. 477-8). Under the new Legal Aid and Advice Act, 
1949, any solicitor or barrister who is removed from the panels of those willing 
to act for assisted litigants has a right of appeal to the High Court (s. 6 (8)). 

39 It was argued in Russell v. Duke of Norfolk, for the defendants, that the pay- 
ment of the fee of a shilling for the trainer’s licence did not constitute a 
contract for valuable consideration but was merely a grant of a licence upon a 
condition (see [1948] 1 All E.R. at p. 490). No judicial opinion was expressed 
upon this point. 

40 Of. per Slesser L.J. in Cookson v. Harewood, cited infra. 
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the intervention of the courts, those of a dozen people agreeing to 
meet and play whist at each other’s houses for a certain period, or 
a hundred scientific men agreeing to hold common meetings.* 
Such cases would seem more readily explicable on the footing that 
they,are devoid of a contractual basis, being cases where the parties 
obviously do not intend to enter into legal relations.‘? A further 
development which entails emphasis of the contractual aspect is the 
judicial view, at least tacitly followed in subsequent decisions,** 
that the conception of property extends to include a case where a 
subscription is payable but there is no common property held for 
the beneficial interest of the members.*4 Moreover the need to 
comply with the rules in the conduct of the quasi-judicial inquiry 
seems to be based on their contractual nature ** and if they amount 
to a contract it is difficult to see why they are not enforceable in 
their own right. Indeed the whole conception of property in the 
strict sense is bound to lead to utterly unreal distinctions between 
corporate and incorporate bodies, proprietary and member’s 
clubs,** and bodies which maintain a meeting-place for the mem- 
bers and others which are devoid of property ; distinctions irrelevant 
to the real issue, which is whether there is an unfettered power to 
deprive a man of his professional livelihood. Yet it must be ad- 
mitted that the proprietary basis of the jurisdiction has been by 
no means exorcized by the modern cases. Thus in Cookson v. 
Harewood *’ where the question arose out of the right of the 
Pony Club to withdraw a trainer’s licence without first giving him 
a hearing in accordance with natural justice, Slesser L.J. referred 
to the fact that the ‘basis of the court’s power to interfere in such 
matters reposed upon an infringement of property, and doubted 


_ 41:14 Ch.D. at p. 487. 

42 See Balfour v. Balfour [1919] 2 K.B. 571; Rose and Frank Co. v. Crompton, 
Ltd. [1925] A.C. 445; Appleson v. Littlewood, Ltd. [1939] 1 All E.R. 464. 
Cf. Forbes v. Eden, 1 H.L.Sc.App. 568, followed in Watt v. MacLaughlin 
[1923] 1 Ir. R. 112, but which may perhaps be based on the ground that 
no injunction will issue where no damage has been suffered and there is no 
likelihood of any damage arising in the future. 

43 See, e.g., Young v. Ladies Imperial Club, Ltd. [1920] 2 K.B. 523; Donaldson 

v. Institute of Botano-Therapy, Ltd. (1987) 184 L.T.Jo. 384. 

Osborne v. A.S.R.S. [1911] 1 Ch. at p. 562 (per Fletcher Moulton L.J. in- 

stancing the case of an association of members subscribing for a charitable 

purpose the whole fund to be used for that purpose). As in such a case the 
property would normally be vested in trustees this is to reduce the concept of 
property, so far as the members are concerned, to its lowest ebb. 

45 Cf. per Lord Denman in Innes v. Wylie, 1 C. & K. at p. 264. 

46 Thus it seems quite clear that the rules of natural justice will apply even to an 
incorporated proprietary club, at any rate where the member pays a subscrip- 
tion: see Young v. Ladies’ Imperial Club, Ltd. [1920] 2 K.B. 523. The only 
difference between cases where the society is or is not an incorporated body lies 
in the procedural approach. If -incorporated the body itself can be made 
defendant; otherwise the member must bring his proceedings either against the 
members of the committee or other executive organ personally, or bring a repre- 
sentative action under R.S.C., O. 16, r. 9: cf. the author’s article in (1949) 
12 M.L.R. 409 et seq. 

47 [1932] 2 K.B. 478. 
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whether there could be any such basis for interference where the 
dismissed trainer was not a member of nor had any proprietary 
interest in the Pony Club itself. This would have the effect of 
depriving the court of all right to intervene, however flagrantly 
unjust the conduct of the inquiry, merely because the unfortunate 
trainer would be unable to point to a table and chair belonging to 
the club which he had a right to share. 

The view that jurisdiction may be rested more suitably upon 
contract also derives some support from the early case of Millican 
v. Sullivan.*® In that case the plaintiff had paid an annual sub- 
scription of one guinea to a voluntary hospital whereby he became 
a governor. He was appointed an honorary surgeon of the 
hospital which entitled him to the use of certain roonis and furniture 
in the hospital. Later he was improperly suspended from his 
appointment as honorary surgeon on the ground that he had 
joined another hospital where homeopathy was practised. The 
Court of Appeal held that no injunction would issue since there was 
no interference with property rights and even if the relation was 
a contractual one it was also a purely personal relationship, and 
Equity would not grant an injunction to enforce such a contract. 
Damages might be awarded but in the present case they were only 
nominal.*° 

It may be thought that this decision does afford a useful 
clue to the rather peculiar development of this branch of the law. 
As Sir Raymond Evershed pointed out recently,” English law, and 
especially Equity, attaches very great importance to procedure, and 
many apparent rules of substantive law are found ultimately to 
repose upon the basis of some point of procedure. Equitable 
remedies have in this way played a very great part in determining 
the ambit of rights, so that frequently the real efficacy of a right 
can only be properly considered from the point of view of whether 
a court of Equity would decree specific performance or an injunc- 
tion."? Now as from a legal point of view the damages claimable 
by a person wrongfully expelled from his.club may be purely 
nominal ** or at any rate not the real gist of his complaint, it is 
not surprising that such a person normally has recourse to the 
more effective remedies of Equity, viz., in this case to an injunction 
and a declaration of right, But in the case of both of these 
remedies the litigant has found himself confronted by hurdles which 
were not easily scaled. 


48 Atp. 489. Cf. per Scrutton L.J. at p. 481. 

49 4 T.L.R. 208. 

50 It is to be noted that on the facts there was no interference with the plaintiff's 

position either as a subscriber to or governor of the hospital. E 
an address to the S.P.T.L.: see Journal of S.P.T.L. (1948), p. 178. 

52 Cf. Hurst v. Picture Theatres, Ltd. [1915] 1 K.B. 1; now apparently disen- 
tangled from the rules of equity procedure by the H.L. in Winter Garden 
Theatre v. Millennium Productions [1948] A.C. 173. 

53 But see infra. 
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So far as an injunction was concerned Equity would not 
normally grant an order of this kind where the damages were 
merely nominal, though there were (and are) exceptions to this 
principle.** Furthermore, although an injunction could be 
obtained to restrain a breach of contract this would generally not 
apply to a contract of a personal kind, as, for example, in the 
case of a master and servant relationship.** And as has been seen, 
the judicial tendency was to treat the relation of a member to his 
club as essentially personal, so that it is not hard to appreciate why 
nothing less than an interference with property would induce the 
court to intervene. Jurisdiction here meant in effect no more than 
the circumstances in which Equity would use its discretionary 
power to grant its special remedies. And no litigant could claim 
such remedies ex debito justitiz. 

The position in relation to an action for a declaration of right 
was certainly no more helpful to the aggrieved member expelled 
from his club. Before 1852 the Court of Chancery had no juris- 
diction to make a simple declaration of right without granting 
consequential relief,** and on this ground a declaration was refused 
where certain members of an unincorporated friendly ‘society filed a 
bill praying that their exclusion from the lodge was illegal and 
void.” The Chancery Procedure Act of 1852 ë: allowed a declara- 
tion to be made even if no consequential relief was granted, but 
this was judicially construed as limited to cases where the claimant 
would ‘have been entitled, if he chose to ask for it, to some 
immediate equitable relief." The present position is governed by 
the Rules of the Supreme Court,°*-which have extended the practice 
to an ill-defined extent,®! though it is settled that the court © has 
jurisdiction to make a declaration even where the claimant is not 
entitled to any immediate relief.“ This power is however exercised 
very sparingly, so that declarations as to future rights will not be 
made except in special circumstances, or unless a present right 
depends upon the decision ** The court will not give an opinion 


54 Kee Rochdale Canal Co. v. King (1851) 2 Sim.(N.8.) 78; cf. Young v, Ladies* 
Imperial Club, Ltd. [1920] 2 K.B. 523. 
55 At any rate in the absence of an express negative stipulation: Whitwood 
Chemical Co. v. Hardman [1891] 2 Ch. 416. 
56 Grove v. Bastard (1848) 2 Ph. 619, per Lord Cottenham L.C. at pp. 621-2. 
57 Clough v. Ratcliffe (1847) 1 De G. & Sm. 164. 
58 §. 50. 
. 59 Jackson v. Turnley (1858) 1 Drew. at pp. 626-7; Rooke v. Kensington (1856) 
2K. & J. 753, 761-2. 
60 See R.S.C., O. 25, r. 5. 
êl See Guaranty Trust Co. v. Hannay [1915] 2 K.B. 5386; Hammerton v. Dysant 
[1916] 1 A.C. 57; Thomas v. Moore [1918] 1 K.B. 555. In Hanson v. Rad- 
cliffe U.D.C. [1922] 2 Ch. at p. 507, Lord Sterndale M.R. said the power of the 
court to make a declaration was only limited by its own discretion, 
62 Which may now of course be any Division of the High Court, or even the county 
court, provided it is ancillary to a claim for damages within the jurisdiction : 
see De Vries v. Smallridge [1928] 1 K.B. 482. 
83 Powell v. Jones [1905] 1 K.B. 11; Cope v. Crossingham [1909] 2 Ch. 148. 
*4 See Re Staples [1916] 1 Ch. 822; Re Clay [1919] 1 Ch. 66. 
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upon a merely speculative or academic question, but it will grant a 
declaration that a contract is or is not binding on a party even 
though no claim to damages has yet occurred, provided the party’s 
present conduct and ultimate liability may be affected by the 
decision. Thus where a commercial contract would have con- 
tinued for a year and a half and a breach of it would have resulted 
in claims for heavy damages, a party thereto was held entitled to 
a declaration that it was not binding upon him.** Where, therefore, 
a member has been wrongfully expelled in breach of his contract of 
membership but he can show only nominal damage, it would seem 
that the court has jurisdiction to make a declaration that the 
expulsion was unlawful,“ though the member would not be entitled 
to claim such a declaration in advance of the meeting at which he 
believes he is to be expelled, for such an action would be altogether 
premature.°’ But a declaration alone might well prove an empty 
remedy, and it remains to examine whether an injunction might 
not also be available at the present day where the membership is 
of a contractual kind. In effect there is some evidence of a strong 
tendency on the part of the courts to regard membership of a 
professional body as more than a mere personal relationship but 
rather as something capable of giving rise to a contractual nexus 
a breach of which, for example by wrongful expulsion, entitles 
the aggrieved member to both a declaration and an injunction. 
The leading authority on this matter is unquestionably that of 
Weinberger v. Inglis, though it is far from easy to deduce any 
clear principle from the profusion of dicta in which that case 
abounds. The plaintiff in the action was a naturalised British 
subject of German birth and had been a member of the Stock 
Exchange for many years. Membership of that body is granted 
annually, and an annual subscription is payable. During the 
1914-18 War the plaintiff applied for re-election as a member but 
his application was refused. The deed of settlement constituting 
the Stock Exchange provided that the Committee should admit 
such persons as they ‘ think proper’. All the learned law lords took 
the view that in the circumstances there had been no improper 
exercise of the discretion vested in the Committee, but various 
opinions were expressed obiter as to whether there was in fact any 
duty upon the Committee towards the plaintiff to exercise their 
discretion fairly and honestly. Lord Birkenhead L.C. merely 
observed on this that if the plaintiff had been condemned upon 
grounds never brought to his notice he would not assent to the 


65 Société Maritime et Commerciale v. Venus (1904) 9 Com.Cas. 289. _ Cf. 
Hordern-Richmond v. Duncan [1947] K.B. 545. 

66 Donaldson v. Institute of Botano-Therapy, Ltd. (1937) 184 L.T.Jo. 384. 

87 Draper v. British Optical Association [1938] 1 All E.R. 115. 

68 [1919] A.C. 606. For the relief claimed, which included both a declaration 
and an injunction, see [1918] 1 Ch. at pp. 529-530. 
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legality of this course unless compelled by authority.“ Lord Buck- 
master apparently took the view that the discretion would have to 
be exercised honestly,’ and Lord Atkinson, who considered the 
question rather more fully, took the argument for the plaintiff to 
be that the discretion was in the nature of a ‘ fiduciary power,’ 
comparable to that of a director of a company refusing to consent 
to a transfer of shares in the company, and that the case could not 
be put higher than that even if it could be put so high.” The 
duty arising out of such a power would be, that the exercise of it 
could only be set aside if it were arbitrary and capricious, and if 
there was a refusal to exercise the power this did not entail any 
obligation to state the reasons for so refusing.”? However, in a 
later passage Lord Atkinson does also apparently recognise that 
natural justice would require that if some charge was made against 
the member he was entitled to notice of it, and to be afforded an 
opportunity of defending himself.7* Lord Parmoor was not pre- 
pared to hold that the Stock Exchange had an absolutely autocratic 
power to act as they pleased, and thought that the inquiry into 
re-election was of a quasi-judicial character affecting as it did ‘ not 
only the immediate pecuniary interests, but also the whole business 
status of the member whose re-election was refused’.74 The 
` learned law lord therefore thought that the principles of natural 
justice as expounded in Board of Education v. Rice’ might well 
apply to the exercise of its discretion by the Committee.7* Lord 
Wrenbury, on the other hand, thought that it was a misuse of 
language to describe the power of the Committee as quasi-judicial 
and regarded it rather as an administrative power given by a prin- 
cipal to an agent.” Nevertheless he too went on to qualify this 
by defining the discretion as a fiduciary power which might be 
questioned on the ground that it had been exercised upon improper 
motives. This might be put on the footing that the former mem- 
ber enjoys a ‘ well-founded anticipation ’ that he will be re-elected : 
not a legal right of continuance but a tenure based on sound 
business considerations which he must be taken to have considered 
satisfactory when he paid his entrance fee. On the other hand it 
might be that no duty whatever was owed to a member as such 
but only to the body of proprietors, in which case a member— 
being also a proprietor in this instance—could still sue, but only 
in a representative action brought on behalf of himself and all the 


69 P, 616. 70 P, 621. 

71 Pp. 625-6 (citing such cases as Re Coalport China Co. [1895] 2 Ch. 404: 
Re Bede S.S. Co. [1917] 1 Ch. 123). Cf. the cases on expulsion from partner- 
ships, cited supra. 

72 P, 626. 

73 Pp. 631-2. 

74 P. 636. 

75 [1911] A.C. 179. 

76 [1919] A.C. at p. 636. 

77 Thid., p. 640. 
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other proprietors, with the trustees and managers as necessary 
parties to the action.”® 

It is noteworthy that none of the law lords who examined the 
possible duty which might govern the Committee in the exercise 
of its power of re-election stopped to consider the exact legal nexus, 
if any, which might give rise to any such duty. None of them 
seemed prepared to say that there was any specific proprietary 
interest infringed or any contractual right to re-election.”* On the 
other hand, Astbury J., who tried the case at first instance, 
assumed without deciding the point that the plaintiff might have 
had a sufficient proprietary interest to give the court jurisdiction *° 
and Bankes L.J., in the Court of Appeal, also apparently took the 
view that the jurisdiction of the court must be based on a contrac- 
tual right giving rise to a proprietary interest.** Swinfen Eady, 
L.J. expressed no opinion on this matter, while Eve J. contented 
himself with pointing out that a retiring member had no pro- 
prietary rights.°? 

There are four later decisions which also need to be referred to. 
In Young v. Ladies’ Imperial Club, Ltid.,™ the plaintiff was a 
member of a proprietary club, and the committee had purported to 
expel her by a resolution passed at a meeting which had not been 
properly convened, both because one member of the committee was 
not summoned to the meeting, and also because the notice did not 
state the object of the meeting with sufficient particularity. The 
plaintiff claimed a declaration, an injunction and damages, and the 
Court of Appeal granted her a declaration and damages on the 
ground that the rules of natural justice had not been complied with. 
Since the proprietary nature of the club precluded the member 
having any proprietary interest in the club property it would seem, 
though this is nowhere expressly adverted to, that jurisdiction was 
founded on the payment of a subscription by the member.** 


78 Pp. 644-5. Cf. supra, note 46. 

7° Except Lord Birkenhead L.C., who reserved his opinion on whether the 
plaintiff might not have contracted to purchase the expectation that he would 
in due course be re-elected unless the committee concluded in good faith and 
after proper consideration that he was ineligible (see at p. 616). 

80 [1918] 1 Ch. 517, at p. 543. 

51 P. 547. 

82 Pp. 546, 555. 

83 [1920] 2 K.B. 523. Cf. Henderson v. Kane [1924] N.Z.L.R. 1073 (held by 
Salmond J. that in the case of an incorporated proprietary club, a member’s 
rights are based on contract and that all the remedies of declaration, injunction 
and damages are available). 

+4 In Baird v. Wells (1890) 40 Ch.D. 661, it was held by Stirling J. that no 
injunction would be granted in the case of expulsion from a proprietary club 
as the member had no right of property in the club. In Young’s Case the 
claim for an injunction was abandoned in the court below on the authority of 
Baird v. Wells (see [1920] 1 K.B. at p. 85) and it is not clear from the report 
in the C. A. whether this point was reconsidered or not (cf. Watt v. 
MacLaughlin [1923] 1 Ir.R. at p. 118). 
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In Maclean v. Workers’ Union,®® where a member alleged that he 
had been wrongfully expelled from his trade union, Maugham J. 
expressly based the rights of the plaintiff on the terms of his con- 
tract,- express or implied with the union.** In Donaldson v. 
Institute of Botano-Therapy, Ltd.,*" the defendants were a company 
limited by guarantee whose object was to found and control an 
association of dispensers of botanic medicines. The members paid 
an annual subscription, but the funds were to be used purely for 
the purposes of the association, and no part of these was to be paid 
over to any of the members. On dissolution the funds were to be 
paid over to some similar institution. The council of the institute 
had power to delete the name of any member on the ground of pro- 
fessional misconduct. The plaintiff, who was a member, was tried 
on such a charge without being given an opportunity of being 
heard, and was found guilty and expelled. He claimed a declaration 
that his name had been wrongfully deleted, an order to restore his 
name to the roll of members, and an injunction to restrain the 
defendant from excluding him from membership. Farwell J. held 
that the expulsion was wrongful and that the plaintiff was entitled 
to the relief claimed, and based the jurisdiction of the court on the 
fact that there were benefits which might accrue from the expendi- 
ture of the subscription, which though not money payments, were 
none the less real benefits.** 

All these cases were concerned with wrongful exclusion of mem- 
bers from a society, and Weinberger v. Inglis itself, though not a 
case of expulsion but of refusal to renew a membership, neverthe- 
less dealt with the right to membership. As already pointed 
out there may be other cases where the aggrieved person was 
never in any sense a member of the governing society but is 
merely given what is in effect a licence to practise his profession 
under its rules. It is this class of case which Slesser L.J. thought 
might well be outside the ambit of the club cases on the rather 
narrow ground that they are concerned only with the wrongful expul- 
sion of members in the strict sense." The broader view has, 
however, received some encouragement in the recent case of Russell 
v. Duke of Norfolk.” The facts of that case were very similar to 
the well-known case of Chapman v. Ellesmere,** with the important 


85 [19297 l Ch. 602. Both a declaration and an injunction were claimed by way 
of relief. 

86 Bee p. 623. Cf. Parr v. Lancs & Cheshire Miners’ Fedn. [1913] 1 Ch. 366. 

87 (1987) 184 L.T.Jo. 884, 

88 Cf, per Bowen L.J. in Chamberlain v. Boyd, 11 Q.B.D. 407, 415. 

89 Cited supra. 

90 [1949] 1 All E.R. 109. See also Lumiansky v. Myddleton (1984) 78 8.J. 
223; and Wells v. Myddleton (1935) 79 S.J. 270, both of which however were 
decided on the ground that there was no failure to-comply with natural justice. 
The basis of the jurisdiction does not appear to have been discussed. The 
defendants were in each case the Boxing Board of Control. 

91 [1932] 2 K.B. 431. 
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distinction that in the later case °° the plaintiff asserted that his 
licence had been withdrawn by the Jockey Club in disregard of the 
rules of natural justice.” The plaintiff, who was not a member of 
the Jockey Club, and obviously had no proprietary interest which 
had been infringed, sought to import those rules on the basis that 
the grant of his trainer’s licence, on payment of an annual fee of a 
shilling, was a contract, subject to the implied term that he would 
not be found guilty of misconduct nor would his licence be with- 
drawn on that ground, without compliance with the rules of natural 
justice. As against this, the defendants relied on the facts that the 
licence was granted subject to the conditions printed upon it, and 
also to the Rules of Racing, the combined effect of which was that 
the stewards of the Jockey Club were empowered to withdraw any 
licence granted by them in their absolute discretion. The action 
failed on the ground that in any event there had been no departure 
from the rules of natural justice,** but on the question whether there 
was a duty upon the stewards to conduct an inquiry into the plain- 
tiff’s alleged misconduct in accordance with natural justice there was 
some conflict of judicial opinion. Tucker L.J. took the view that to 
imply any such term as contended for by the plaintiff would be to 
contradict the unfettered and absolute discretion to withdraw the 
licence vested in the stewards under the rules.” Asquith L.J., on 
the other hand, was inclined to the view, reading the rules as a 
whole, that where what was involved was the proposed withdrawal 
of a licence for misconduct, an inquiry, and one which conformed 
with the principles of natural justice, was a pre-condition.** This 
appears to base the obligation upon the terms, express or implied, 
of the contract between the parties. Denning L.J. put the matter on 
a much broader foundation. In his opinion there was an important 
distinction between merely withdrawing a licence as a matter of 
discretion and without inflicting any penalty, and withdrawing 


92 In Chapman v. Ellesmere the plaintiff conceded that the inquiry into his 
alleged misconduct had been conducted perfectly fairly. 

23 The grounds relied upon were that the plaintiff, when summoned to attend 
an inquiry before the stewards of the Jockey Club, was not given adequate 
notice as to the nature of the charge to be made against him; that he was not 
prior to the hearing supplied with a copy of the analyst's report upon which 
the stewards relied as evidence that his horse had been doped; that at the 
inquiry itself only part of the report was read out to him and a material 
portion omitted; that he was not given any reasonable opportunity of refuting 
the report or the construction that the stewards put upon it, and that the report 
in fact disclosed no evidence whatever that the horse had been doped. 

%4 The plaintiff also relied on libel in respect of a publication of the decision of 

the stewards in the Racing Calendar. As the court held that the rules of 

natural justice had not been departed from, this claim failed on the ground of 
privilege, there being no malice alleged. Cf. Green v. Blake [1948] Ir.R. 

242, infra. 

[1949] 1 All E.R. p. 115. Cf. per Lord Goddard C.J. in the court below 

([1948] 1 All E.R. pp. 490-1). 

[1949] 1 All E.R. p. 118. The learned Lord Justice’s opening words indicating 

that he is taking the same view as Tucker L.J. are hardly borne out by what 

follows, and it seems that the headnote is inaccurate in this respect. 


9 


wa 


9 


a 


Jury 1950 DISCIPLINARY POWERS OF PROFESSIONAL BODIES 297 


it as a penalty for misconduct. In the former case, provided 
the withdrawal was done honestly and in good faith the power 
was absolute. and could not be impugned. Very different, however, 
was the case where a trainer was being arraigned for misconduct, 
exposing him to the penalty-of disqualification. ‘The Jockey Club 
has a monopoly in an important field of human activity. It has 
great powers with corresponding liabilities.’ °? Consequently, com- 
mon justice required that before any man was found guilty of an 
offence entailing such a penalty or disqualification a proper inquiry 
must be held and the accused given an opportunity of being heard 
in accordance with natural justice. It will be seen that Denning 
L.J. did not base this jurisdiction on the narrow foundation of 
property or even of contract, but rather on the broad basis recog- 
nised by some of the law words in Weinberger v. Inglis. 

Reference should also be made to an interesting if inconclusive 
decision of the Supreme Court of Eire. In Green v. Blake ** the 
plaintiff, the owner and rider of a horse which ran in a race at a 
steeplechase meeting, was warned off the turf by the Stewards of the 
Irish National Hunt Steeplechase Committee on the ground of mis- 
conduct, after an inquiry had been held by them to investigate the 
charge. The finding was then published in the Racing Calendar, 
whereupon the plaintiff sued the stewards for libel. Privilege was 
pleaded by way of defence and reliance was placed upon Chapman 
v. Ellesmere ” and Cookson v. Harewood. The plaintiff, however, 
expressly alleged that the inquiry had been held contrary to the 
rules of natural justice and sought to distinguish those earlier 
decisions on the ground that privilege was based upon a genuine 
consent to the agreed mode of publication, and that such a consent 
was inevitably subject to the implied condition that publication was 
only to be permitted of the finding of an inquiry which had been 
fairly held.* It will be seen that, as in Chapman v. Ellesmere, there 
was no claim for breach of contract, the only cause of action relied 
upon being libel, but the case is not without relevance to the present 
discussion by reason of the views judicially expressed, in connection 
with the defence of privilege, as to whether an assent to publication 
of a finding of misconduct by a non-judicial body was subject to an 
implied term that the inquiry must have been fair, i.e., held in 
accordance with the rules of natural justice. Four out of five of the 
learned judges ° held that such an implication did arise and that the 
absence of a fair hearing nullified the consent to publication and so 


97 P. 119. 

98 [1948] Ir.R. 242. 

99 Supra.. 

1 Supra. 

2 Cf. Hope v. I’Anson, 18 T.L.R. 201, at p. 205 (per Collins M.R.). 

3 The actual decision (Maguire C.J., dissenting) was that for various reasons 
the trial was unsatisfactory and that there should be a new trial of the whole 
action. 
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destroyed the privilege.t Murnaghan J. (with whose judgment 
Geoghegan J. concurred) held such an implication to be both reason- 
able and even necessary," and thought that it would apply both to 
the case of a wrongful expulsion and io an action for libel.® Byrne 
J. also thought that when the plaintiff submitted to the jurisdiction 
of the stewards he must be deemed to have done so on the basis that 
they would proceed in accordance with the rules and with the prin- 
ciples of natural justice.’ Black J. expressed a somewhat more 
qualified view. In his opinion the need to hold a fair inquiry 
postulated that an inquiry had to be held prior to the publication, 
for if the stewards were not obliged to investigate at all, they could 
not be bound to conduct an investigation with due regard to the 
essentials of justice.* It was therefore necessary to have recourse 
to the rules under which the stewards purported to act, and, con- 
struing these in the particular case, Black J. held that whereas the 
publication of the warning off did not entitle the plaintiff to a pre- 
liminary hearing, such a hearing was obligatory in the case of a 
finding of a specific act of misconduct. Hence, in the former case, 
whether a fair hearing was held was irrelevant, but was highly 
material to the existence of privilege in the latter instance. The 
suggestion that the publication of information by the Turf Club to 
the racing community might be privileged even if it included findings 
of misconduct, without any consent having been given to such pub- 
lication by the accused person, was rejected in trenchant terms 
which reveal a more positively anti-monopolist attitude that the 
English courts are perhaps accustomed to display.’° This submis- 
sion (the learned judge observed) ‘ seems to involve that a small 
oligarchy that has appointed itself to lay down rules for horse 
racing with the laudable object of keeping that sport clean enjoys a 
preferential position in the law of libel denied to other people. ... 
. I believe and hope that the law recognises no such discrimination. 
Racing may be a royal sport but its clubs have no special preroga- 
tive. . .. If the devotees of every one of our countless human 


4 The true view seems to be that consent does not create the privilege, which 
arises rather out of the common interest between the stewards and the racing 
public, but that the foundation of the privilege in this instance is that there 
has been a proper inquiry: see per Denning L.J., in Russell v. Duke of 
Norfolk [1949] 1 All E.R. at p. 119. 

[1948] Ir.R., at pp. 257-8. 

Ibid., p. 258. 

Ibid., p. 261. 

Cf. infra, where the question whether the requirement of a fair hearing is 

dependent upon the rules to which the plaintiff has submitted himself, is 

further considered. 

{1948] Ir.R., pp. 266-7. It is not altogether clear from Black J.'s judgment 

whether he regarded the question of compliance with natural justice as distinct 

from the issue of malice, or merely as a mode of proving malice (cf. ibid., 

pp. 270-1, and 274-7). Cf. Maguire C.J., at p. 254. 

10 As Black J. pointed out (ibid., pp. 273-4) there are unfortunately some 
dicta in Chapman v. Ellesmere which countenance this wide doctrine (e.g., 
Lord Hanworth M.R. ([1932] 2 K.B.. at p. 449) and Slesser L.J. (at p. 468) ). 
These-dicta are, moreover. difficult to reconcile with Hope v. I'Anson, supra. 
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pursuits could have their juntas of self-constituted inquisitors, 
privileged to ruin any citizen by publishing libels upon him as to his 
conduct in their own particular acitivity, to all persons interested 
in that activity, the victim having no redress unless he could prove 
malice, I think such a law might well make the country that 
possessed it an admirable one to live out of ’.™ 

Although not directly concerned with the question how far con- 
tract can afford a basis for the court’s jurisdiction to enforce the 
rules of natural justice, it is thought that these dicta do go some way 
towards supporting the tendency to import those rules on the footing 
of an express or implied agreement. 

At the present day, therefore, there is some ground for asserting 
that when a professional person is being excluded from pursuing his 
occupation (either because his membership has been cancelled or 
his licence to practise withdrawn) on.some allegation of misconduct, 
the courts will interfere if the rules of natural justice are not 
complied with, at any rate on the basis of an implied term to that 
effect in the contract between the member and the society, and 
possibly even if there is no contract, on the broad ground that 
Equity will concede a remedy where there has been abuse of a 
discretionary power. 

(2) It will have been noted that in neither Weinberger v. Inglis 
nor in Russell v. Duke of Norfolk was it suggested that wrongful 
expulsion or withdrawal of a licence contrary to natural justice 
might be an independent tort and actionable as such. Authority 
on this point is meagre in the extreme and so far as it goes is 
rather against any such tort being recognised. The only reported 
case in which the plaintiff appears to have relied expressly on tort as 
a cause of action seems to be Wood v. Woad** where the plaintiff 
was a member of a mutual insurance society from which he was 
expelled by the committee on the ground of his alleged misconduct. 
It was alleged against the committee that the plaintiff was con- 
demned without being given any opportunity to be heard, as a 
result of which he lost the benefit of an indemnity for damage 
which his ship subsequently sustained. On demurrer, the declara- 
tion was held to disclose no cause of action. The real basis of the 
decision appears to have been that if, as the plaintiff contended, 
the expulsion was invalid the resolution expelling him was void 
and therefore no damage had been shown.’ Pollock B. pointed 
out that this was not a case within the principle of Ashby v. 
White *® where the mere infringement of a right*® entitled the 


11 [1948] Ir.R. at p. 275. 

12 Tf the body is a statutory one. jurisdiction will, of course, be based on the 
relevant statute. 

13 L.R. 9 Ex. 190. 

14 See at p. 198. 

15 2 Ld.Raym. 938. 

16 For the limits of this principle see Clerk & Lindsell, Law of Tort, 10th ed., 
pp. 16-26. 
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~ plaintiff to niaintain an action.” Damages were ihe ne of “the ` 
7 action and as ‘against this.no daniage could result -from a void act. -. ~ 
> Cleasby - -B., who concurred in ‘the decision, nevertheless . thought ` 
_ that: the absente of damage was not a vital objection; firstly, be- ` 
` cause. wherever there was a wrong there was in law a damage;!* and. 
secondly, because ‘the de-facto exclusion resulting from, the invalid ~ a 
resolution would be sufficient to entitle the member to maintain hiss 5 = 
action.” It may. be ‘respectfully . submitted that this is -a. rather = Taga 
_ more realistic approach than that of the majority of the court:and,- 
- ‘indeed, the: latter seems to confuse the legal consequences “of an- 
| act with the. factual consequences. “An act. may be null and void in. * 
law: but may have physical consequences which flow therefrom ànd ` >- 
‘result in.damage to the victim of -the act, as, for example, where ko 
.< a person without any legal right + chooses to assert_a title to goods,~” 
thereby depriving the lawful owner to some extent - -of his de facto. 





- enjoyment of the goods.?° The real difficulty seems. to lie in eliciting“ z 
~the principle upon which a duty was owed by the committee not to i5; 
“proceed, to expel-the’ member without a fair hearing.” It must be`.- ¿T 
. confessed that it is not easy to see why.in Wood v. Woad the -2 
~- plaintiff-did- not allege a ‘breach of an implied.contractual term ‘to’ © -7z 


this effect. There seers, indeed, to be only one principle, and that’ - 
of somewhat uncertain scopé, that can be prayed in aid here, viz.; . ae 
the oft-approved dictum of Bowen .L:J. that at common law-there. __ 
is a cause of-action wherever one person does damage to another. a 
: wilfully and intentionally without just cause -or excuse.2~ That > ~*~ 
. this is a residuary“principle which is. applied very cautiously and - 
-only in exceptional circumstances requirés no emphasis, but, since an 
_ expulsion: or exclusion from membership are always ‘deliberate acts- 7 =" 
` the rule does seem to be prima facie. applicable. It is suggested, - ies 
‘however, that even so the: courts would not extend this’ rule to suchi <2 
Sa ~~ a case as the present for this reason., Before it~ could” apply. there. - 
must be „some ‘right to membership established’ in law’ which ` has `- += 
been “infringed. ‘Tt is- difficult to see how_Such a right can-in law ~ 5> 
= -arise “otherwise, than from a. contractual relation.? “Tf, therefore, te 
7 there is no contract there is no right infringéd:, if ‘the right is eæ -` * 
contractu the court will nòt permit’ an action to be framed in, tort. -5:52 
. for a mere breach of contract." It might, however, ‘be possible to- f 





7 Cf Constantine Y. Imperial Hotels, tå.. [1944)- X .B. 693. soa eg 
18'It may be thought that this ` rather - begs the question, what is a- legal 2 A 
wrong’? - - 19 TR. 9 Ex, at p, 199.- e 
20 See Oakley v. Lyster [1981]. 1K. B. 148.. - Ad cee 
` 21 Mogul S3.8.:Co. v.-MeGreégot, Gow & ‘Co. asso 33 Q. B. D’. 598. 613: Skinner 7 
v. Shew [1893] 1 Ch. 413. 422. Ia 
_<—=:22 Where the expulsion has been effected in pursnance of & ` statutory power! elg.. aer 
“~ s. 18 of the: Dentists Act, 1878, such a'power being judicial and discretionary - 
"and not ministerial,. no “action for damages will lie in the absence of- malice: : 
5 Partridge v. G. M. C. (1890) ) 25 Q: :B. D. 70. :Cf. Everett v. Griffiths qay TACO ~ .- 
_ 777666. > ae 
23 See Parr v7 Lanes. & Cheshire Miners" Fedn. [1918] 1 Ch: "366+ Leslie v. “Shiell” Se 
- T1914], 3K. B. 607; Old Gate Estates, Ltd. vV. ` Toplis nomi 3 All a R. W9 a e 
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sue the committee or other executive body for procuring a breach 
of contract by the other members, with the aggrieved member.** 
Here again actual damage must be proved ”* but there seems no 
reason why de facto exclusion, or other temporal loss or incon- 
venience resulting from the invalid expulsion, should not be 
recoverable. But where the contract is not with the society as 
such but with the committee itself, e.g., in the case of a trainer’s 
licence granted by the stewards of the Jockey Club, this cause of 
action would, of course, be inapplicable. Conspiracy, too, might 
avail as a cause of action, but here there is the difficulty, which 
would generally be insuperable, of showing a deliberate intention 
on the part of the defendants to injure the plaintiff rather than to 
protect the lawful interests of the society.” 

(8) Had it been recognised from the first that the jurisdiction 
was primarily founded upon a breach of contract between the 
society and the member or licence-holder it is conceived that the 
further step might well have be taken of importing an implied 
term 2’ into all such arrangements, to the effect that expulsion or 
withdrawal of the licence should not be made save on reasonable 

grounds and that the court would be the final arbiter of what 
grounds were reasonable in the circumstances. Even in the case 
of master and servant the court will not, apart from an express 
provision in the contract of service, allow the master summarily to 
dismiss his servant without claiming the right, if its jurisdiction 
is invoked, to investigate the sufficiency of the reasons for dismissal 
relied upon by the master.”* It is true that if the contract itself 
permits a purely arbitrary dismissal the court will give effect to 
this arrangement and will regard the grounds of dismissal, 
justified or unjustified, as immaterial.” None the less, as 
Denning L.J. observed in Russell v. Duke of Norfolk,** there may 
be important reasons why the court may grant less latitude to a 


24 Semble, if the body is incorporated it is not possible to rely on the committee 
having procured a breach by the corporation: see Said v. Butt [1920| 3 K.B. 
497; Henderson v. Kane [1924] N.Z.L.R. 1073. But cf. De Jetley Marks v. 
Greenwood [1936] 1 All E.R. 863 at p. 872. 

25 See Goldsoll v. Goldman [1914] 2 Ch. 603. 

26 Crofter Harris Tweed Co. v. Veitch [1942] A.C. 435. 

27 The basis on which terms can be implied into a contract was laid down in Re 
Notts and Cardiff Corpn. [1918] 2 K.B. 146 at p. 168, per Pickford L.J.: ‘ This 
doctrine of implied terms must be confined to cases where the contract is silent 
on a term which is necessary in order to carry it out, and therefore must have 
been intended by the parties, and that it cannot be extended to introduce a term 
which may make that carrying out more convenient and might have been 
included if the parties had thought about it'. Cf. MacKinnon L.J.'s test of a 
suggestion by an ‘officious bystander’ where both parties would ‘ testily 


suppress him with a common “Oh, of course’’’: Shirlaw v. Southern 
Foundries, Lid. [1939] 2 K.B. 206. Cf. Kelly v. Battershell [1949] 2 All E.R. 
830 at p. 838. 


28 See Clouston v. Corry [1906] A.C. 122. 

29 But the court leans against construing a contract so as to confer such an 
arbitrary power: Re African Assocn., Ltd. [1910] 1 K.B. 396. 

30 [1949] 1 All E.R. at p. 119. 
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body with the power of inflicting professional exclusion upon 
a member than is accorded to the purely economic relation of 
master and servant. This point will be adverted to under the 
next heading, but it may also be argued here that since there are 
instances *' where the courts will examine the sufficiency of the 
grounds of expulsion without it being found that such an inquiry 
is impracticable or in any way detrimental to the well-being or 
independence of the particular profession, equally the rules of 
contract should be wide enough to permit a full inquiry into an 
alleged breach of a valid agreement. The opinion may be 
ventured that the idea of professional jurisdiction being sacrosanct 
and unappealable is beneficial neither to the profession itself nor 
to the community as a whole. It must be admitted, however, that 
both common law and Equity have set their face against extending 
the grounds of their intervention beyond the narrow ambit of 
natural justice as recognised in the earlier authorities. 

(4) If it now be the law that a person cannot be expelled from 
his professional society and that his licence cannot be withdrawn 
on the ground of his alleged misconduct, unless he is first given a 
fair hearing in accordance with natural justice, it remains to con- 
sider how far the need for such a hearing can be excluded by 
consent, e.g., by an express rule of the society permitting the com- 
mittee to expel a member on any ground it sees fit without hold- 
ing any inquiry or giving him an opportunity to be heard. On this 
matter there is some judicial conflict. In Russell v. Duke of Nor- 
folk both Lord Goddard C.J.,°? and Tucker L.J.,°° took the view 
that an express rule could obviate the necessity of complying with 
natural justice. Asquith L.J. was reluctant to construe the actual 
rules then before the court as conferring an absolute power of this 
character, but expressed no opinion on the validity of the rules 
assuming that they had purported to do so.** Denning L.J., how- 
ever, doubted whether an express stipulation allowing the 
stewards to condemn a man unheard would be valid, and thought 
it would be contrary to public policy.** This view he based on the 
monopolistic nature of the Jockey Club’s sphere of activity, which 
the learned Lord Justice thought differentiated the case from mere 
dismissal of a servant or the mere discretionary withdrawal of a 
licence or even expulsion from a club.’ It does at any rate 


31 E.g., in the case of solicitors, or the instances referred to supra, p. 282, 
note 6. 

82 [1948] 1 All E.R. at p. 491. 

33 [1949] 1 All E.R. at p. 115. See also Black J. in Green v. Blake [1948] Ir.R. 
at pp. 266-7. 

34 Ibid., p. 118. 

35 P. 119. Leading decisions on such instruments of monopoly as trade protection 
agreements (¢.g., Thorne v. Motor Trade Association [1937] A.C. 797) seem to 
be rather against this dictum being upheld. Cf. Thompson v. B.M.A. [1924] 
A.C, 764. 

36 Other dicta favouring this view are to be gleaned from Wood v. Woad, supra, 
at p. 196 (Kelly C.B.); Dawkins v. Antrobus, supra, at p. 630 (Brett L.J.); 
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seem clear that even if it is permissible to contract out of the rules 
of natural justice the court will not be satisfied with anything less 
than an express stipulation in clear terms to this effect.*7 On the 
other hand, if the society has power under its rules to exclude a 
member or withdraw a person’s licence in its absolute discretion 
without giving any reasons, and it merely excludes him or with- 
draws his licence in purported pursuance of that power, that 
decision will be final and incapable of being impugned in the 
courts,** subject, however, no doubt to the power having been 
exercised honestly and in good faith.” 

(5) What remedies then are available to a person wrongfully 
expelled from his professional society, or whose licence to practice 
has been wrongfully withdrawn? The circumstances in which an 
injunction or declaration will be granted have already been 
examined. If, however, the wrongful act is a breach of contract 
the plaintiff may also be entitled to damages. In the absence of 
evidence of actual damage the plaintiff may still claim judgment 
for nominal damages, and such a judgment in a proper case may 
also carry costs.*° Actual damage may include resultant loss of 
employment,** or loss of a reasonable expectation of profit even 
though the plaintiff cannot show the loss of any specific bargain.* 
But although the plaintiff may get damages arising from the mere 
reasonable expectation that had his membership continued or his 
licence not been withdrawn he would have made some profit,** if 
he is relying on any specific or calculable loss he will be well- 
advised to offer evidence of it and before he can do so particulars 
of such items of special damage must be pleaded in the usual 
way.** Exemplary damages cannot be awarded for a mere breach 
of contract nor for injury to reputation as such.*> Nevertheless, 
actual pecuniary loss sustained through a loss of reputation caused 
by a breach of contract is apparently recoverable.** Thus though 


and Allinson v. General Medical Council [1894] 1 Q.B. 250 at pp. 257-9 (Lord 
Esher M.R.). On the other hand in Maclean v. Workers’ Union [1929] 1 Ch. 
602 at pp. 623-4, Maugham J. thought that if a trade union had a rule giving 
the committee power to expel a member without his having an opportunity to 
explain his conduct, the court would not interfere on the ground of public 
policy, and Lord Goddard C.J. agreed with this view (Russell v. Duke of 
Norfolk [1948] 1 All E.R. at p. 491). 

37 Cf. per Maugham J. in Maclean v. Workers’ Union, supra, at p. 623. 

38 See Wood v. Woad, supra, at p. 196, per Kelly C.B. 

32% Cf. Weinberger v. Inglis [1919] A.C. at pp. 626, 644; R. v. Paddington Rent 
Tribunal, ex p. Bell London Properties, Ltd. [1949] 1 All E.R. 720. 

40 Young v. Ladies’ Imperial Club, Ltd., supra, at p. 536. 

41 Cf. Howard.v. Odhams Press [1988] 1 K.B. 1. 

42 Simpson V. L.N.W. Ry. (1866) L.R. 1 Q.B. 274. 

43 Russell v. Duke of Norfolk, supra, per Lord Goddard C.J. in his summing-up 
to the jury. 

44 R.S.C., O. 19, r..7; Ratcliffe v. Evans [1892] 2 Q.B. 524. 

45 I.e., where the claim is in contract and not for defamation: see Addis v. 
Gramophone Co. [1909] A.C. 488. 

46 See Foaminol, Ltd. v. British Plastics, Ltd. [1941] 2 All E.R. 398, 399-400 
(Hallett J.), and Aerial Advertising Co. v. Batchelors Peas, Ltd. [1988] 2 All 
E.R. 788, 795-7 (Atkinson J.). , 


304 THE MODERN LAW REVIEW Vor, 13 


a trainer, whose licence has been wrongfully withdrawn, could not 
get damages based on a breach of contract merely on the ground 
that reasonable people have assumed that he has been guilty of 
misconduct, with consequent injury to his reputation, both as a 
man and a trainer, this rule would not prevent him recovering 
damages in respect of a falling-off of business. either general or 
specific, resulting from his lowered reputation brought about by the 
wrongful expulsion. To maintain a claim to damages of this kind 
the plaintiff must prove with sufficient certainty the occurrence of 
the pecuniary loss, and also prove that such loss was within the 
contemplation of the defaulting party at the time the contract was 
made; otherwise it will be too remote.*” It is conceived that so 
far as the second of these points is concerned little difficulty would 
be experienced in showing that loss of professional earnings, owing 
to a withdrawal of membership or a licence to practice, was within 
the contemplation of the parties at all material times. 

Where the body exercising the disciplinary powers is constituted 
by statute, or its powers are derived from or controlled by statute, 
the aggrieved member may apply to the Divisional Court for an 
order of certiorari to quash the decision.** But since the court will 
only consider whether the body has acted within its powers and in 
accordance with natural justice, the distinction between this course 
and an action for an injunction is purely procedural. 

It will have been apparent from the foregoing review that the 
courts have shown a continued reluctance to intervene in disputes 
which they regard as essentially domestic in character.” And 
although there are signs in the later cases of a broadening of the 
basis of the court’s jurisdiction it still remains true that the common 
law rules make no provision for anything in the nature of a rehearing 
of a decision of a domestic tribunal. Inasmuch as the common law 
courts have extended these principles over the whole range of quasi- 
judicial functions, of which modern administrative law has been so 
fertile a creator, the need for a right of appeal from professional 
disciplinary bodies can hardly be viewed in isolation from the wider 
background. None the less a distinction is now recognised between 
the activities of bodies which are no more than an instrument of 
effecting a particular line of governmental policy, such as a tribunal . 
of inquiry under the Town Planning Acts and the decision of the 


47 Per Hallett J. in Foaminol, Ltd. v. British Plastics, Ltd., supra, at p. 400. 

48 General Medical Council v. Spackman [1943] A.C. 627. This procedure is 
generally alternative to a claim for an injunction: cf. Leeson v. G.M.C., 43 
Ch.D. 366. Lord Wright’s observation in Spackman’s Case (at p. 640) that 
certiorari is the only remedy available plainly is not directed to this alternative 
but to the grounds of the application, which are the same in either case and do 
not extend to an appeal on the facts. Aliter, where there is express provision 
for an appeal by statute (cf. supra, p. 282, note 6). 

49 [ have ventured to remark elsewhere on this judicial trend in relation to adminis- 
trative matters generally: see ‘ Ministers’ Powers and the Courts’ in Current: 
Legal Problems (1948), pp. 89 et seq 
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Minister thereon,” and those which involve a genuine lis inter 
partes,*' such as the decision of a Pensions Appeal Tribunal. In 
the former example the tribunal is probably performing no more than 
an informative function, enabling a Minister to test the strength 
of local opposition, or to assess the weight of criticism which might 
be advanced against particular proposals, and to assist him to make 
up his mind as to the correct policy to pursue.*? In the latter case, 
on the other hand, there is a clearly triable issue to be determined 
on proper evidence after due inquiry by applying the appropriate 
provisions of the law. 

The machinery of the Pensions Appeal Tribunal Act, 1943, 
provides for an appeal on questions of fact to a special tribunal, 
with a further right of appeal on an issue of law to a selected judge 
of the High Court as a court of last resort.°* This procedure has 
worked well both in ensuring substantial justice and. in establishing 
a ‘jurisprudence °’ to guide the inferior tribunals. Nevertheless, it 
must be recognised that in the case of professional and similar 
bodies there is little scope for ari appeal on a ground of law, and to. 
have any efficacy provision would need to be made for what would 
in effect be a re-hearing. It is hardly likely that a new tribunal 
would be created for this purpose and present indications are, as 
witness the recent controversy between the British Medical Associa- 
tion and the Minister of Health over the right of appeal of a doctor 
excluded from the National Health Service,** that official quarters 
are no more anxious to confer such jurisdiction on the courts than 
the courts have proved themselves eager to assume it. Even the 
imposing of a reasonable set of rules to govern such proceedings 
coupled with a limited power of judicial review on the lines of the 
admirable U.S. Federal Administrative Procedure Act, 1946,°° 
seems more than can be hoped for, in view of the diversity of the 
different types of bodies which would have to be envisaged and the 


50 See Robinson v. Minister of Town and Country Planning [1947] K.B. 702. 
Here, although the inquiry has to be conducted on quasi-judicial principles, the 
issue is really one of policy rather in the nature of a judicial dispute. The 
decision of the Minister is regarded as a purely executive act: ibid., at p. 716, 
Cf. Denning, Freedom under Law, at pp. 76, 115-122. 

51 Cf, Errington v. Minister of Health [1935] 1 K.B. 249 at p. 271. 

52 Per Sir Hartley Shawcross in address to Annual General Meeting of Bar, 1948, 
205 L.T.Jo., at p. 220. 

53 See ss. 1, 2,3, 4, 5 (2). 

54 For the power of removal of a medical practitioner from the National Health 
Service and his right of appeal to the Minister of Health, see SI 1948, No. 507, 
regs. 4-9. The Minister’s decision is final and conclusive, subject to com- 
pliance with ‘natural justice’. The procedure on the original hearing before 
the statutory committee is set out in the First Schedule of the above SI. 

55 But note that under the Legal Aid and Advice Act, 1949, a barrister or solicitor 
is given a right of appeal to the High Court if he is aggrieved by a decision 
excluding him from a legal aid panel: s. 6 (8). And cf. the provisions of the 
new Medical Bill, referred to supra, p. 282, note 5. 

58 See ss. 5-8." The Act only applies .to governmental agencies (s. 2 (a)), but a 
decision of such a body may be set aside on judicial review if it is ‘ unsupported 
by substantial evidence’: s. 10 (e). 
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difficulty of framing general legislation appropriate to them 
collectively. , In effect, the matter is one eminently suitable for 
the application of the basic common law standard of what is 
reasonable and it must be a source of regret that the common law 
in modern times has not proved sufficiently pliable to adapt that 
standard to the review of professional bodies exercising disciplinary 
powers. Speaking of the case of a doctor removed from the 
National Health Service on the ground of negligence’ causing the 
death of a patient, from which decision an appeal would lie only 
to the Minister of Health, Denning L.J. has recently commented’: 
‘No more serious verdict could well be given affecting a professional 
man. Issues of that kind are repeatedly tried in the courts before 
.a judge and jury and often reach the Court of Appeal. It is a new 
thing to have questions of this kind-authoritatively determined by a 
Minister—which ‘means by the officials of his department ’.°’ Yet 
this criticism must inevitably lack some of the cogency it would 
otherwise possess while, in the sphere of professional discipline, ‘the. 
law in effect permits such vital matters to be decided by domestic 
tribunals without the possibility of any appeal whatsoever. 
- Dennis Lioyp.* 


+ 


57 Freedom under the Law, p. 95. 

- * Mr. Dennis Lloyd, M.A., LO.M. (Cantab), is Reader in English Law in the 
University of London. He is the author of The Law f, Unincorporated 
Associations and joint author of Lloyd and Montgomerie on Rent Control. 


RES JUDICATA IN RECENT CASES 


THE doctrine of res judicata has been applied in several cases in 
the last few years, and the purpose of this article is to consider these 
recent decisions. The doctrine has been described by Spencer 
Bower * as applying to ‘a final judicial decision pronounced by a 
judicial tribunal having competent jurisdiction over the cause or 
matter in litigation, and over the parties thereto ’. The cases to be 
discussed relate to different parts of this description, and will be 
considered under the following heads: (1) the persons estopped; 
(2) the subject-matter of the estoppel; (3) the form of the previous 
decision; (4) the authority of the court. Although the cases turn 
on different points, there is an underlying unity between them— 
they all involve an attempt to relitigate in some way. This is 
exactly what the doctrine of res judicata is designed to prevent, 
and in so far as it has achieved this end, its operation may be 
regarded as satisfactory. Often, however, the application of the 
strict rules leaves one in doubt as to the merits of the doctrine in 
its present form. As Somervell L.J. observed not long ago,” res 
judicata may work in mysterious ways. 


(1) The persons estopped. 

Where the judgment is in rem, there is no difficulty in determin- 
ing the persons estopped. The whole world is bound by the judg- 
ment, so that ‘a person relying upon a decision of this kind as 
a res judicata is not concerned with any question of the identity of 
parties or privies ’.* But where the judgment operates in personam, 
it is not always easy to determine who should be affected by the 
estoppel. The rule is that only the parties and their privies are 
bound. The decision in Re Waring [1948] Ch. 221 shows that its 
application may lead to curious results. The trustees of a will asked 
the court to determine whether two annuitants, to whom tax-free 
annuities had been given by the testator, should be paid the 
annuities in full or subject to the deduction of a portion thereof 
for tax under the Finance Act, 1941, as amended by the Finance 
(No. 2) Act, 1945. The Court of Appeal had considered the same 
question in 1942 with regard to the same will (Re Waring [1942] 
Ch. 426), and had decided that section 25 of the Finance Act, 1941, 


1 G. Spencer Bower, The Doctrine of Res Judicata, 1924, at p. lJ. This is the only 
published monograph on the subject. See also Everest and Strode, Law of 
Lstoppel, 1928. Ewart on Hstoppel, 1900, is not very helpful in this 

_ connection. 

? Quoted by Evershed M.R. in Remnant v. Savoy Estate, Ltd. [1949] 2 All 
E.R. 286 at p. 289. 

3 Bower, op. cit., p. 188. 
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applied. Later, in another case, Berkeley v. Berkeley [1946] A.C. 
555, the House of Lords overruled the 1942 decision on the applica- 
bility of section 25 of the 1941 Act to such facts. Also the section - 
was amended by section 20 of the Finance (No. 2) Act, 1945. The 
trustees now sought guidance as to the proper course to take in the 
light of the decision of the House of Lords and the amendment to 
the statute. Only one of the two annuitants involved had been 
made a party to the 1942 application, as the other was abroad. in 
` enemy-occupied territory at the time.* In these circumstances 
Jenkins J. held that the annuitant who had been a party to the 
1942 application was bound by the order of the court and could not 
re-open the matter, ‘on the well-recognised principle of res 
judicata’. The other annuitant, not being involved in the 1942 
decision, got the benefit of the change in the law. The result 
appears to be hard on the first annuitant. He had had his day in 
court, and could not avail himself of the benefit of a different view 
of the law arrived at later as a result of further judicial considera- 
tion of the matter in the House of Lords. Res judicata applied 
to preclude him. The other annuitant, not being a party or privy 
to the first proceeding, was in a more fortunate position. As 
counsel for the first annuitant pointed out, no doubt the testator 
intended the tax-free annuitants to be in the same position, and the 
learned judge admitted that the result appeared anomalous and that 
he had a good deal of sympathy for the first annuitant. But he 
made it clear that the question before him was ‘ not merely how the 
matter ought to be dealt with if it could be dealt with de novo, 
but the extent to which it can be dealt with de novo having regard 
to the judgment of the Court of Appeal applicable to this very 
estate °.” The only way to avoid inequitable results such as 
occurred in Re Waring would appear to be by ensuring that all 
interested parties are joined in the first action. 

The desire to relitigate matters, which is the source of most res 
judicata situations, is common where there has been, as in Re 
Waring, a change of law. Relitigation is not possible between the 
same parties in respect of the same subject-matter.° But where the 
parties are different, the same subject-matter may be relitigated 
without objection. This is shown by the result of Re Waring as 
affecting the second annuitant, and by the case of Lazarus-Barlow 
v. Regent Estates Co., Led. [1949] 2 All E.R. 118. 

The question in this case related to the determination of the 
standard rent of premises under the Rent Acts. In 1944 the first 
tenant had failed to establish that he was a protected tenant under 
the Rent Acts, and the landlords were given possession. They then 
relet the premises to the second tenant at an increased rent. In 


4 The court had refused to make a representation order so. as to bind this 
annuitant. 

5 At p. 227. 

6 For relitigation with regard to different subject-matter, vide infra. 
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1949 this second tenant sought to have the standard rent determined 
under the Rent Acts. Between the 1944 case and that in 1949 
there had been a change in the law with regard to the protection 
under the Rent Acts of premises let partly furnished or’ with 
services.’ Nevertheless the county court judge felt unable to dis- 
regard the 1944 decision to the effect that the premises were then 
unprotected, and he fixed the standard rent as that commencing 
with the new tenancy in 1945. The Court of Appeal held that this 
decision was erroneous, for the 1944 decision was not binding on 
the present tenant. He was neither party nor privy thereto (he was 
not a successor in title), and when it was said that the Rent Acts 
operated ‘in rem’, this did not mean that the 1944 judgment had 
the effect of determining the status of the flat at that date as against 
the whole world. The relief available to the second tenant as a 
result of this decision could not fail to appear galling to the first 
tenant to whom it had not been available at the time of his action, 
and the attention of the court was drawn to the inconvenience and 
“hardship of allowing the re-opening of the matter. Evershed L.J. 
observed however that the argument of inconvenience and hardship 
could not prevail.* The doctrine of res judicata is not to be 
extended in scope beyond its settled limits. 


(2) The subject-matter of the estoppel. 

To constitute an estoppel per rem judicatam, there must be 
identity of subject-matter. This comprises, as Bower explains, ‘ not 
only identity of subject-matter in a physical sense, but also identity 
of subject-matter in a juridical sense, identity of the question or 
issue raised ?.° 

The presence of identity of subject-matter in the physical sense 
_ prevented the plaintiff in Remnant v. Savoy Estate Ltd. [1949] 2 

All E.R. 286 from claiming the furniture claimed on a previous 
occasion in her second action. The facts were that in 1948 the plain- 
tiff sought the delivery up to her of certain furniture specified in an ` 
inventory, which she alleged she had loaned to a company in regard 
to which a receiver had been appointed. She failed to establish her 
claim, and in 1945 took out a second summons claiming the furni- 
ture specified in the inventory along with other furniture. With 
regard to the furniture in the inventory the claim was dropped as 
. it was met with the defence of res judicata. The Court of Appeal 
concurred in the course taken with regard to this part of the claim.?° 
Identity of subject-matter in the juridical sense means that the 


7 As a result of the decision in Palser v. Grinling [1948] A.C. 291. 

At p. 125. 

® Bower, op. cit., p. 115. Roman law has different terms for the two, viz., 
eadem ves and eadem quaestio. 

Cf. Archer-Shee v. Garland [1931] A.C. 212, in which case the plaintiff sought 
relief in a fresh action which he had failed to get in his original case, and the 
necessity of avoiding identity of subject-matter forced him to base the claim 
on different taxation years. 
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same issue must be raised in a subsequent proceeding which was 
determined in the previous case. In both judgments in rem and 
in personam, the estoppel as to subject-matter includes not only 
the matters actually decided in the previous case, but the necessary 
grounds of the decision as well. In Re Koenigsberg [1949] 1 All 
E.R. 804 some difficulty was experienced in determining whether 
a particular assumption was or was not a ground of a previous 
decision. The assumption related to the applicability of that section 
of the Finance Act, 1941, which, as we have already seen, concerns 
the taxation of annuitants. The Public Trustee applied to the court 
in 1948 to determine who should bear his income fee, and in his 
application he stated his assumption that section 25 of the Finance 
Act, 1941, applied. The evidence showed that if it did not apply 
then the assets of the estate would be insufficient to meet the 
annuities and also provide for the immediate payment of the 
pecuniary legacies. At the time of this application Berkeley v. 
Berkeley had not yet been decided. Because of the decision in 
Berkeley’s Case, an attempt was now made by the annuitants to 
have the matter re-opened, so that they might have the benefit of 
the sums named in the will paid free of tax. Roxburgh J. held that 
it was impossible to start fresh litigation on the strength of the 
House of Lords decision. On the previous occasion there had been 
an undisputed assumption that section 25 applied, which was funda- 
mental to the court’s decision, and the matter was therefore res 
judicata. The Court of Appeal took a different view, and reversed 
the decision of the court below. They considered that the former 
summons had only raised the question as to how the income fee of 
the Public Trustee was to be dealt with, the point as to the applica- 
tion of section 25 was not put before the court for decision, and the 
defendants were under no duty to raise it, in the sense that, if they 
did not do so, they would not be allowed in future to assert their 
rights under the law as it was subsequently held to be. The matter 
was not res judicata, and the law laid down in Berkeley’s Case 
should be applied to the annuities under the will. 

This case is straightforward enough, the sole question being 
whether or not the subject-matter had formed the ground of the 
previous decision. Once again, however, the legal issue cloaked 
an attempt to get round a previous decision given when a different 
view of the law prevailed. 

No question of change of law arises in the next three cases to be 
discussed, but in each case the subject-matter of the case in the 
juridical sense was involved. 

In the case of Greenhalgh v. Mallard [1947] 2 All E.R, 255 the 
plaintiff sought damages for conspiracy in two successive actions. 


11 See Lord Shaw in Hoystcad v. Taxation Commissioner [1926] A.C. 155 at 
p. 170, to the effect that the estoppel ‘extends to any point, whether of 
assumption or admission, which was in substance the ratio of and fundamental 
to the decision ’. 
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In the first he alleged a combination for an unlawful purpose, and 
he was unsuccessful. He then alleged a combination employing un- 
lawful means. The Court of Appeal upheld the master’s order 
striking out the statement of claim. This was an exercise by the 
court of its inherent power to protect itself and its process from 
abuse. As a writer in the Solicitor’s Journal has pointed out, ‘ an 
action or plea may be struck out on the ground that some fact or 
state of facts which it is essential for the party to establish is, as 
` between the parties, res judicata’. Again, the case ‘ concerns the 
question of the scope of a res judicata plea not as regards the 
parties between whom it is raised, but as to the degree of identity 
or correspondence necessary between the subject-matter of the 
record which it is sought to plead and the subject of the subsequent 
litigation against which the plea is raised’. Greenhalgh v. Mallard 
‘ emphasises the adjectival nature of the res judicata principle, since 
it shows it in relation to a rule of practice—that concerned with 
the striking out of a pleading ’.!? 
Exactly the same might be said about Wright v. Bennett [1948] 
1 All E.R. 227, where the facts were essentially similar. The 
‘defendants applied to have the statement of claim in the second 
action struck out on the grounds that it was frivolous and vexatious. 
The Court of Appeal once more upheld the master’s order, and 
Tucker L.J. remarked that res judicata and the staying of vexatious 
actions ‘ are inclined to overlap each other °.. 
In criminal cases, the success of a defence of autrefois acquit or 
- convict depends on satisfying similar requirements to those laid 
down in civil cases by the doctrine of res judicata.'* There must 
be identity of parties, and of subject-matter. With regard to the 
latter requirement, it must be shown not merely that the facts neces- 
sary to support the second prosecution were the same facts as in 
the first prosecution (physical identity) but that the offences are 
identical (juridical identity). -This was strikingly demonstrated by 
` the decision of the Court of Criminal Appeal in R. v. Thomas [1949] 
2 All E.R. 662. There the appellant was convicted of wounding his 
- wife with intent to murder her, and sentenced to seven years” 
imprisonment. A month after this conviction the wife died from 
her wounds, and he was then indicted for murder. A plea of 
autrefois convict was not sustained by Devlin J., and the Court 
of Criminal Appeal dismissed the appeal. As Humphreys J. 
explained, the common law rule is that a person may not be 
punished twice for the same offence. It was not the law, and never 


12 91 S.J. 592, in an article entitled ‘ Striking out and Res Judicata’. With 
regard to the adjectival nature of res judicata, Evershed M.R. in Remnant v. 
Savoy Estate, Ltd., loc. cit., felt that this enabled him to look at the sub- 
stance of the competing claims, and he remarked at p. 290 that ‘ the principle 
of res judicata is, after all, a rule of evidence ’, 

13 At p. 230. 

14 The similarity was recently the subject of comment by a Canadian judge in 
Re Wilson [1948] 1 W.W.R. 680 (B.C.). 
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had been, that a person should not be liable to be punished twice 
for the same act.’* 
MATRIMONIAL CAUSES 


Magistrates often have before them in domestic proceedings charges 
which later form the basis of divorce actions, and the question 
which consequently arises is whether the findings of the magistrates 
are to be regarded as effecting an estoppel in the Divorce Court. 
The courts have experienced great difficulty in applying the doctrine 
of res judicata to such circumstances, but its scope has recently 
been ‘illuminated and clarified by . . . judicial pronouncement 728 
The cases concern both the form of the decision in the previous 


hearing, and the authority of the court. 


(8) The form of the previous decision. 

A court before which some domestic proceeding is commenced 
may take any one of three courses : (i) it may find the case proved ; 
(ii) it may dismiss the case; (iii) it may allow the case to be with- 
drawn. We shall consider whether any of these courses if adopted 
makes the matter res judicata in a subsequent divorce action. 

Perhaps the best way of approaching the recent cases is through 
the medium of the learned judgment of Bucknill L.J. in Winnan v. 
Winnan [1948] 2 All E.R. 862, where the matter is extensively dis- 
cussed in a most lucid fashion. The facts of the case were that the 
wife, preferring feline company to the society of her husband, kept 
twenty-five to thirty cats. The husband left her and sought a 
divorce on the grounds of cruelty by the wife in the past coupled 
with present constructive desertion. The allegations as to construc- 
tive desertion had been pleaded by the husband in defence in a 
former proceeding before magistrates in which the wife had sum- 
moned the husband for wilful neglect to maintain. She had been 
successful in that case, and she now argued that the allegations as 
to desertion were res judicata. The Court of Appeal held that, 
although the magistrates must have applied their minds to the 
question of constructive desertion, as this was a defence to a charge 
of wilful neglect to maintain, and their order therefore in effect 
decided that the wife was not guilty of constructive desertion, yet 
the allegations as to desertion in the divorce petition had not thereby 
become res judicata. Bucknill L.J. examined the precedents with 
regard to the two following situations : 

(i) Where there is a previous finding that a matrimonial offence 
is proved. It is now settled that in such a case the Divorce Court 
will not regard itself precluded from re-opening the matter. Harri- 
man v. Harriman [1909] P. 128, which is the authority on this 
point, is now reinforced by Kara v. Kara [1948] P. 287. In 
the latter case the husband petitioned for divorce on the ground 


15 At p. 664. 
16 Rayden on Divorce, 5th edition. 1949, preface. 
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of the wife’s adultery. The husband’s petition was refused, and the 
wife’s cross-petition on the ground of cruelty was allowed. The 
Court of Appeal reversed the finding. The wife had previously taken 
out a summons against the husband alleging cruelty, and this was 
based on the same facts as those now alleged in her divorce petition. 
She had obtained a court order in her favour. The Court of Appeal 
held that this finding of cruelty by the stipendiary magistrate, 
though of strong probative value, did not estop the Divorce Court 
from finding that there had been no cruelty. 
(ii) Where there is a previous finding of innocence with regard to 
a matrimonial offence. The position here has been the subject of 
some doubt, but Winnan’s Case has cleared the air. In Finney v. 
Finney (1868) L.R. 1 P. & D. 483 a wife had on a previous occasion 
petitioned for judicial separation on the ground of cruelty, and her 
petition had been dismissed. She later petitioned for divorce on the 
same ground, and the husband objected to the same allegation of 
cruelty being raised a second time. Lord Penzance upheld the 
husband’s objection. A strenuous attempt was made by counsel 
in Winnan’s Case to extend the effect of this decision so as to curtail 
the Divorce Court’s freedom of inquiry where there have been pre- 
vious -proceedings—to confine it to cases where there has been a 
previous finding of a matrimonial offence proved and to exclude 
cases where the spouse has already been acquitted of the offence 
charged. Ammunition for this attempt was provided by two judg- 
ments in which Lord Merriman P. had canvassed the possibility of 
a different rule applying to findings of innocence from that estab- 
lished as applicable to findings of a charge proved, viz., James v. 
James [1948] 1 All E.R. 214, at p. 217, and Hudson v. ” Hudson 
[1948] 1 All E.R. 773, at p. 775. The attempt was not successful, 
for, as Bucknill L.J. pointed out, ‘ there is no direct authority for 
this proposition ’.1* The case cited by Lord Merriman was Pratt v. 
Pratt (1927) 187 L.T. 491. The facts were that a court of summary 
jurisdiction had found the wife guilty of adultery and had accord- 
ingly revoked a separation order previously made in the wife’s 
favour. The Divorce Court dismissed a petition by the husband for 
divorce on the grounds of adultery, and the magistrates subse- 
quently restored the separation order upon the wife’s application. 
pucknili L.J. in Winnan’s Case expressed the view that Pratt'v. Pratt 
‘ seems to show that the finding of the judge of the High Court that 
the wife had not committed adultery is res judicata and conclusive 
in subsequent proceedings before a court of summary jurisdiction °. 
Nevertheless ‘it does not decide that, if there had been a previous 
finding by the court of summary jurisdiction that the wife had not 
committed adultery, such finding would have estopped the husband 
from petitioning for divorce on the ground of the same adultery ’.?* 


17 At p. 867. 
18 At p. 868. Lord Merriman in James v. James, loc. cit., thought that Pratt v. 
Pratt went the whole length of supporting his ‘contention. 
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The learned judge implied that in such a case there would be no 
estoppel of the Divorce Court, but he decided the case actually 
before him on another ground, the interpretation of the Matrimonial 
Causes Acts, 1857 and 1937. He did not find it easy ‘ to give any 
clear-cut reason why the rule of res judicata should not apply here * 
but was satisfied that ‘those who first formulated the rule never 
intended it to apply to such a case as this ’.’° 

It will be seen that the Divorce Court holds itself free to decide 
cases coming before it on the merits in accordance with the statutory 
duty laid upon it, irrespective of whether there has been a previous 
finding, whether of guilt or innocence, by magistrates in a court of 
summary jurisdiction.”” It remains to consider the third course 
which might be taken in domestie proceedings before magistrates : 

(iii) Where a charge made before magistrates of a matrimonial 
offence has been withdrawn. It is now established that this does 
not create an estoppel, whether the withdrawal is conditional or 
unconditional, Where the withdrawal is conditional upon the court 
dealing with the major charge forthwith, res judicata does not 
apply to prevent the withdrawing party later raising the same 
charge. This can now be stated on the authority of Molesworth v. 
Molesworth [1947] 2 All E.R. 842. The facts of that case were 
that in March, 1947, the wife summoned the husband for wilful 
neglect to maintain. This charge was later dropped and replaced 
by one of desertion, which was dismissed. In June, 1947, the wife 
summoned the husband again, this time alleging desertion as well 
as wilful neglect to maintain. The magistrates in their delibera- 
tions refused to take into account facts before March, 1947, and 
dismissed the summonses. It was held by a Divisional Court (1) 
that on the issue of wilful neglect to maintain, the withdrawal of 
the allegation in March did not estop the wife from making a similar 
allegation in June, because, in Lord Merriman’s words ‘ it is clear 
to my mind that the question of wilful neglect to maintain has never 
been adjudicated upon’*'; (2) that with regard to the charge 
of desertion, the magistrates in dismissing the charge wrongly 
excluded the matrimonial history prior to the first hearing 
as being res judicata. The case was remitted to the magistrates for 
rehearing, the court pointing out that the doctrine of res judicata 
should not be pressed too far.?* Lord Merriman expressed his 
determination that ‘this matter shall be tried by a court which 
does not sit . . . in blinkers °.” The decision on this second point 
bears out the view of Bucknill L.J. in Winnan’s Case that a prior 
dismissal of a charge does not make the matter res judicata. This 


19 At p. 869. 

20 See on this matter generally, 93 S.J. 297, and 113 J.P.Jo, 279. 

21 At p. 844. 

22 The decision in Breakwell v. Breakwell [1947] W.N. 249 appears to be contrary 
to Molesworth'’s Case on this point, 

23 At p. 845. 
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is so even where-both cases are heard by magistrates, providing the 
offence charged is of the nature of a continuing offence as in cases 
of desertion and persistent cruelty, because it is desirable for the 
court in such cases to be free to consider the whole course of con- 
duct of the parties. 

Where the withdrawal is unconditional it had been Sanposed for 
many years that Pickavance v. Pickavance [1901] P. 60 decided 
that the matter of the summons became res judicata.” This 
‘gloss’? on that case, as Lord Merriman has described it, was 
finally exploded in Land v. Land [1949] 2 All E.R. 218. The 
falsity of this view has there been ably exposed by the learned 
President, and the misconception is laid to rest with the following 
epitaph : ‘In my opinion, to hold that for some reason peculiar to 
matrimonial causes a withdrawal, not leading to an adverse adjudi- 
cation, but a mere withdrawal, whether on a preliminary point or 
during the hearing of a case, operates in any sense as an estoppel 
per rem judicatam would be to place the matrimonial jurisdiction 
in a state of unwarranted isolation in the general system of law ’.”° 

This remark may well be justifiable in so far as it refers to the 
need to bring matrimonial causes back into line with the general law 
with regard. to the effect of the withdrawal of an action. But the 
result of the latest decisions with regard to previous findings by magis- 
trates’ courts concerning matrimonial offences is in fact to place such 
matrimonial causes in a special class, or to use Lord Merriman’s 
words, the effect is ‘ to place the matrimonial jurisdiction in a state 
of . . . isolation’ from the general law. Decisions by magistrates’ 
courts will not bind the Divorce Court, and yet the general law is 
that decisions of inferior tribunals give rise to estoppel just as much 
as those of superior tribunals. As Bower puts it, ‘the decision of 
the very lowest civil tribunal] is, if conclusive at all, conclusive in 
the very highest ’.*7 It may be conceded, however, that the special 
position thus afforded to matrimonial causes is not ‘ unwarranted ’. 
There is obviously much to be said for refusing to tie the hands of 
the. Divorce Court, which is charged with the solemn duty of 
‘adjudicating in petitions for dissolution of marriage. 


(4) The authority of the court, 

The matrimonial cases already discussed may also be viewed 
from the point of view of the authority of the court. Bower’s 
definition of res judicata requires an adjudication ‘ pronounced by 
a judicial tribunal having competent jurisdiction over the cause or 


24 See two articles in 92 8.J. pp. 61, 90, on Molesworth's Case. Where the 
period of the second summons is quite different, there is obviously no difficulty 
in deciding that the matter is net res judicata. See Davies v. Davies [1947] 
W.N. 4. For a case of estoppel, see Stokes v. Stokes [1911] P. 195. 

23 In Hopkins v. Hopkins [1914] P. 282 the court was mistaken as to the effect of 
the Pickavance Case. 

26 At p. 225. 

27 Op. cit. at p. 16. 
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matter, and over the parties thereto’. As we have seen the juris- 
diction of.the magistrates in domestic proceedings overlaps that of 
the Divorce Court in matrimonial causes, with the result that res 
judicata situations often arise. The position may be analysed as 
follows : 

(i) Where in a divorce suit it is shown that there has been a 
previous decision of the Divorce Court with regard to the same 
matter, then the court will not allow the matter to be relitigated 
before it. This can be stated on the authority of Finney v. Finney, 
where the question of cruelty had been adjudicated upon in a pre- 
vious suit for judicial separation, and the court refused to allow the 
same allegations to be investigated a second time. 

(ii) Where in a divorce suit it is shown that there has been a 
previous decision of the magistrates’ court with regard to the same 
matter, in such a case the Divorce Court is not bound by the pre- 
vious decision, even though it has been affirmed by a Divisional 
Court.?* In this connection no distinction is to be drawn between 
findings of guilt or innocence,”® and the withdrawal of a summons 
is no exception.*° 

(iii) Where in proceedings before magistrates it is shown that 
there has been a previous decision of the Divorce Court with regard 
to the same matter, Pratt v. Pratt is authority for saying that 
in such case the decision of the Divorce Court will be respected 
by the magistrates. As Bucknill L.J. explained in Winnan’s Case, 
Pratt v. Pratt shows that the finding of the judge of the High 
Court that the wife had not committed adultery was res judicata 
and conclusive in subsequent proceedings before a court of 
summary jurisdiction. 

(iv) Where in proceedings before magistrates it is shown that 
there have been previous proceedings before a court of summary 
jurisdiction with regard to the same matter, it does not follow that 
res judicata applies. Whether the matter must be treated as being 
res judicata or not depends on the nature of the charge involved. 
If it is in the nature of a continuing offence facts prior to the pre- 
vious adjudication ought not to be excluded from the purview of 
the court in the second proceeding, for the matter can only be 
judged in the light of the whole course of conduct of the parties.* 
Otherwise res judicata applies.** 

To sum up, the recent cases involving res judicata fall into two 
groups: (a) there are cases which represent nothing more than an 
application of well-known principles; (b) there are cases which pro- 
vide new judicial departures. To the former group belong the cases 


28 See Hudson v. Hudson [1948] 1 All E.R. 778. 

29 Kara v. Kara [1948] P. 287; Winnan v. Winnan [1948] 2 All B.R. 862. 

30 Molesworth v. Molesworth [1947] 2 All E.R. 842; Land v. Land [1949] 2 
All E.R, 218. 

31 Molesworth v. Molesworth, second point. 

32 Stokes v. Stokes [1911] P. 195. 
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with regard to parties and subject-matter. The latter group com- 
prise the matrimonial causes; and with regard to these it may be 
_ Said that they are in a special class in that it by no means follows 
that the rules there developed are of general application, or that the 
general rules of res judicata are there applied. Moreover in this 
connection there have been some noteworthy contributions to the 


law in the recent cases. 


-E. Haut Wriiams.* 


“~ * Mr. E. Hall’ Williams, LL.B.(Wales), is a Lecturer in Law at the University 
. College of Hull. er 


LIMITATIONS ON THE CONTRACTUAL 
LIABILITY OF PUBLIC AUTHORITIES 


I 


THERE may seem to be little profit to be gained from an attempted 
re-examination of the alleged limitations on, or special privileges 
of, public authorities, and in particular the Crown, in relation to 
their contracts. Many of the rules have long since been regarded 
as settled law, such as the inherent right of the Crown to dismiss” 
its servants at pleasure,' so that a challenge appears futile, and 
others, such as the supposed principle of Churchward v. The 
Queen,? seem of slight importance since they have been so rarely 
invoked in this country, though it is true that they have been more 
widely discussed in the Dominions.* Nevertheless, the re-examina- 
tion seems justified in view of the present increase in the scope 
of the activities of public authorities both in the strict field of 
government and also in nationalised industries and public boards, 
particularly when regard is had to the uncertainty surrounding 
some of the suggested limitations as a result of the various and 
sometimes conflicting reasons advanced in support of them. Un- 
certainty can itself be more harmful than an objectionable but 
clear rule. Added point is also given by the revival, in Robertson 
v. Minister of Pensions,‘ of the claim by the Crown to an unfettered 
freedom of executive action, overriding any purported agreements 
in restraint of it. This was a claim upheld in The Amphitrite * but - 
which since 1921 had not again been advanced and could be treated 
as doubtful. Moreover it is only by determining the precise basis 
of some of these special rules relating to the contracts of public 
authorities that their probable application to new public corpora- 
tions can be gauged.’ 

The most important, since capable of the widest application, of 
these special rules is that of The Amphitrite * namely that ‘ it [the 
Crown] cannot by contract hamper its freedom. of action in matters 


See Robertson, Proceedings against Crown, p. 355. 

(1865) L.R. 1 Q.B. 178. 

See, for example, the cases discussed in N. S. W. v. Bardolph (1935) 52 C.L.R: 

455. 

[1948] 2 All E.R. 767. 

Rederiaktiebolaget Amphitrite v. The King [1921] 3 K.B. 500. 

Writing in 1948 Dr. G. L. Williams in his Crown Proceedings treated this 

decision as one unlikely to be followed and qualified the rule with the adjective 
* supposed ’. 

The absurdity of some of the supposed bases if not their disproof is demon- 

stated by Dr. D. W. Logan in 61 L.Q.R., ‘ A Civil Servant and his Pay’, at 
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which concern the welfare of the State ’,® a proposition for which 
the learned judge cited no. authority but regarded as established or 
exemplified by the cases involving the right of the Crown to dismiss 
its servants at pleasure. The facts of that case are sufficiently 
well known, but it is perhaps worth summarising them. The 
owners of The Amphitrite, a Swedish ship, had before sending her to 
England in March, 1918, obtained from the British Legation at 
Stockholm an undertaking that the ship would ‘earn her own 
release’ if she carried a cargo of at least 60 per cent. approved 
goods. This undertaking was contrary to the normal practice, but 
without it is is apparent that the ship would not have sailed for 
England. After one voyage on which the undertaking was 
honoured a second voyage from Sweden to England was made but 
only after an express renewal of the former promise. On this 
occasion, however, the British Government refused clearance from 
the British port unless arranged through the Swedish Shipping 
Committee. The owners had, however, disentitled themselves 
from applying to that Committee, the ship having formerly traded 
with Germany. Accordingly, the ship was detained and eventually 
sold because no release could be obtained despite the undertaking 
for the breach of which the owners now petitioned for damages. 
The fact that the dispute arose out of war-time conditions is one 
which is perhaps worth emphasis, but in view of the terms of the 
undertaking the fact that the owners could not apply through the 
appropriate committee does not seem material. In rejecting the 
claim for damages, Rowlatt J, denied that the agreement under 
which the ship had been sent to this country was an enforce- 
able contract. He reduced it to an expression of ‘ intention 
to act in a particular way in a certain event’ which could never 
be made binding on the Government. It is true that the learned 
judge admitted the possibility of the Government binding itself 
by a ‘commercial’ contract, a category which he did not define. 
It is, however, difficult at first sight to see why such contract should 
be outside the general rule which he had propounded, since it is 
easy to visualise State commercial transactions, now of everyday 
occurrence, which by reason of their size alone could affect the 
welfare of the State as much as the agreement before him, and yet 
this welfare of the State was apparently the overriding criterion. 
He buttressed his general rule with a discussion of the ability of the 
Crown to dismiss its servants at pleasure, despite any term to the 
contrary, an ability which he based on the same grounds, the 
interest of the community. The further examples given by Row- 
latt J. go so far that it seems that in his opinion no term on which 
a Crown servant is employed could ever be enforced by the servant. 
In this it is submitted that he went too far since it will be con- 
tended that there is no insuperable obstacle in the way of the 
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Crown making at any rate some terms in its agreements with its 
servants which are enforceable by them, and certainly those con- 
sequences which he suggested went far beyond anything which 
could be justified by the grounds upon which he based his 
argument. An alternative ground has been advanced as a possible 
legal justification for the repudiation of the undertaking given, in 
that case, ‘on the highest authority with which it could be given 
on behalf of H.M. Government’, namely the inability of a person 
to whom a discretion is entrusted to bind himself as to any future 
exercise of it. This may be an alternative way of saying the 
same thing in that this inability is required by the ‘ welfare of the 
state’ but it is possibly an independent principle which can be 
construed out of Rowlatt J.’s reference to freedom of executive 
action. It is, however, a rule to which it will be necessary to 
revert in connection with other public authorities, and it is sufficient 
to note here that it is not the reason normally advanced in the 
Crown Servant cases on which Rowlatt J. relied and moreover it 
is one which would equally make it impossible, if taken literally, 
for the Crown to enter into a large number of, if not all, ‘ com- 
mercial’ contracts relating as these must to matters in which the 
Government has at least a discretion whether or not to act, and 
as to its mode of action. 

As it stands the difficulties of the decision arise from the uncer- 
tainties of its principle, and of its scope. Reliance has apparently 
only been placed upon it by the Crown in one case, and in others 
where there would seem to have been room for its operation, it 
has not been raised. Thus, for example, it was not raised in The 
Steaua Romana," a case arising in a similar state of emergency. 
There wireless apparatus was hired out and installed by a Belgian 
company in two Roumanian ships in October, 1940. Both ships 
were requisitioned by the Government of Kenya, and in June and 
July, 1941, the Ministry of Shipping agreed to hire the apparatus 
at existing rates. In December, 1941, after the outbreak of war 
with Roumania, both ships were de-requisitioned and then seized 
in prize. The question arose whether the apparatus was also to 
be condemned, and in rejecting the claim Lord Merriman P. 
observed (at p. 51) ‘I decline to hold that His Majesty having 
been pleased through one officer to hire the apparatus would be 
capable of ordering another officer to seize these ships without im- 
plicitly excluding the apparatus so hired’; furthermore even if 
deliberately included in the seizure he was prepared to hold such 
seizure bad as ‘ inconsistent with the Crown’s own contract’. The 
learned President had further seemed to regard the only possibility 
of termination of the contract by the Crown as arising under a 


9 See Keir & Lawson, Cases on Constitutional Law, 3rd ed., at pp. 491-492. 
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term express or implied in the agreement.’? As they stand the 
words are apparently an absolute denial of the doctrine of The 
Amphitrite. That doctrine was not however apparently raised 
in argument even though it was one which if valid must have settled 
the issue by invalidating the original contract of 1941. 

The question of the scope of that doctrine was however expressly 
raised in Robertson v. Ministry of Pensions'* where Denning J. 
(as he then was) distinguished The Amphitrite and suggested 
modifications to the principles there expressed in the light of sub- 
sequent decisions. The case before him arose out of the acceptance 
by the War Office of liability to pay a disability pension to an 
officer injured in the war, an acceptance which the Ministry of 
Pensions attempted to revoke, partly on the ground that it amounted 
to a fetter on the future executive action of the Crown. It is per- 
haps worth noting that in. the case the phrase must have been 
intended to mean something other than a limit on the discretion of 
the Crown since the original acceptance was not a preliminary agree- 
ment regulating the future exercise of discretion, so much as being 

_in itself an exercise once and for all. The learned judge dis- 
tinguished the former case, firstly on the ground that the statement 
there, that the Crown cannot fetter its executive action, was 
unnecessary since the promise there in question was as Rowlatt J. 
said ‘not one intended to be binding, but only an expression of 
intention ’. With respect, however, it is suggested that the 
statement did in fact form part of the ratio being the grounds upon 
which Rowlatt J. excluded the undertaking from a class of 
contractual promises. The promise was one as to a course of 
conduct for which ample consideration could be found in the action 
of the Swedish shipowners in sending the ship to this country with 
the approved cargo. It was thus capable of being construed as 
contractual, but was reduced to an expression of intention solely 
because of this supposed inability of the Government to make the 
contract alleged. It suggested: that this is apparent from the 
passage (at p. 508) where Rowlatt J. said: ‘And that’ (the 
undertaking) ‘ is to my mind not a contract for the breach of which 
damages can be sued for in a court of law. It was merely an 
expression of intention to act in a particular way in a certain 
event. My main reason for so thinking is that it is not competent 
for the Government to fetter its future executive action .. .’. 
A passage which it is submitted shows that the final phrase quoted 
does contain the ratio and the explanation of the initial sentence. 
Even accepting the proposition as a rule of law Denning J. went 
on to state that the principle being based on the Crown Servant 


11 See p. 50: ‘I do not think that a term that the Crown by unilateral action 
should be entitled to confiscate the subject matter of the contract can fairly be 
implied’ (cf. Denning J., in Robertson v. M. of Pensions, post). 
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cases must be modified in the light of Reilly v. R.” and concluded 
that it could only be of limited scope, and could only apply where 
‘there is an implied term to that effect, or that is the true meaning 
of the contract’. Whether these are two distinct qualifications or 
alternative ways of stating the same proposition is not entirely 
clear but it seems that they are distinct. So far as an implied 
term is concerned it will be suggested that that again is not the 
true principle upon which the Crown Servant cases, which were 
again treated as illustrating the principle, are based. As to the 
‘true meaning’ of the contract, if it be assumed to be a separate 
qualification, it may perhaps be regretted that a more certain 
criterion could not have been established to achieve that delimitation 
in scope of the general principle which is desired. It does, how- 
ever, imply that there is no inherent inability of the Crown to bind 
itself absolutely, a proposition which is in conflict with that stated 
by Rowlatt J., but which Denning J. regarded as established by 
Reilly’s Case.!? Since therefore the reasoning in both cases turns 
upon the analogy of cases involving the dismissal of Crown servants, 
it seems necessary before drawing any conclusion on the scope of 
The Amphitrite doctrine of freedom of executive action, to 
examine these cases in an attempt to find the basis upon which the 
power of dismissal by the Crown rests, and so, whether it rests upon 
a principle capable of application to Crown contracts generally. 
In the earlier cases concerned with the grant of offices there 
are to be found rules limiting the grant for reasons connected 
with the type of office in question. Thus in Sir George 
Reynell’s Case ™* it was laid down that the office of the Marshal 
of Marshalsea could not be granted for years, being one con- 
cerned with ‘the administration of justice and the life of the 
law’ and hence not to be entrusted to a stranger, such as the 
executors or assignees of the grantee. The same principle was 
applied in Mead v. Lenthall, but at the same time such office 
could be granted in fee,'® when precisely the same objection could 
be raised. The illogic of the rule was demonstrated by Finch L.C. 
in Progers v. Phrasien.'' “The reasoning is however interesting as 
showing some concept of public interest imposing limitations on 
such grants, such as that against granting judicial offices in rever- 
sion,’® since the grantee might be unfit at the time when the grant 
was to take effect or the rule that a grant to one who was unfit for 
the office was void. This element of public interest is most clearly 
stated by Coke when he lays down the last rule !° ‘ If offices either 
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in the grant of king, or a subject which concerns the administration 
preceeding or execution of justice or the king’s revenue or the 
commonwealth or the interest, benefit or safety of the subject or 
the like if they or any of them be granted to a man that is unexpert 
and hath no skill or science to exercise or execute the same the 
grant is merely void and the party disabled by law and incapable 
to take the same pro commodo regis et populi for only men of 
skill, knowledge and ability to exercise the same are capable of the 
- same to serve the king and his people’. It is interesting though to 
see that the same reasoning is used in Bacon’s Digest as an argu- 
ment in favour of granting an office for life, on the assumption 
that the holder would, being sure of the position, take steps to 
ensure his proficiency. There was also recognised the right of the 
Crown to refuse the services of any officer, but according to 
Slingsby’s Case (1680) °° the suspension of Slingsby from the 
Mastership of the Mint did not operate to deprive him of the 
salary of that office though it did operate to deprive him of his 
fees. It is noticeable that the right to suspend was admitted not 
as a special prerogative but simply that otherwise it would be to 
‘deny the King that liberty which every subject hath to refuse 
the service of any man he does not like’. It was a right obviously 
essential having regard to the nature of an office, but it was by 
no means an absolute right of dismissal, a right necessarily in- 
volved where the appointment was during pleasure.?! More- 
over the rights of the Crown were no more than those enjoyed in 
- the case of grants by private individuals, and the conception of an 
office as a species of property necessarily involves the idea that a 
Crown grant is binding, and, assuming the initial validity of the 
grant, there is no suggestion to the contrary. It is true that such 
grants were to be construed favourably to the Crown ?? and carried 
no more than was strictly warranted by them °° but such a rule of 
construction is in itself an admission of the binding effect of a 
grant and would have been unnecessary without such effect.24 As 


20 Reported 8 Swanst. 178. See also the discussion of these by Dr. Logan, op. cit.. 
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late as 1869 in Granville Murray v. Earl of Clarendon” Lord 
Romilly could say, discussing an appointment in the foreign service, 
‘Unquestionably if he (the plaintiff) had been appointed to an 
office by Act of Parliament or by patent of the Crown, which was 
to be held so long as he behaved himself properly, then I might 
go into the facts of whether the removal of the gentleman was 
justified >. Although he found that the particular office was one 
held at pleasure, this readiness to review the circumstances of dis- 
missal is opposed to any inherent inability of the Crown to provide 
for certainty of tenure. It is true that there has been a radical 
alteration in the outlook upon public service; the concept of an 
office as property, saleable within limits, no longer obtains and to 
that extent it may be said that all these cases are irrelevant. 
They retain however this significance, in that they show that at one 
time there was no inherent inability in the Crown to grant offices 
in the public service either in perpetuity or in appropriate cases 
for a term of years certain, subject to a possibility of forfeiture for 
abuse, refusal or non-user, or to suspension, and in Reilly v. The 
King (at p. 179) Lord Atkin regarded as immaterial the distinction 
between an office and other service. 

The modern approach is shown in Smyth v. Latham.?* The 
plaintiff had been appointed a paymaster of Exchequer bills under 
48 Geo. 8, c. 1, under which ‘the Commissioners of the Treasury 
shall and may from time to time appoint such person or persons 
as they think fit to be paymasters’; the statute contained no 
express power of dismissal. Tindal C.J., upholding Lord Tenter- 
den, emphasised that the office not being an ancient common law 
one of which the duration and appointment was governed by 
ancient usage ‘ but an office of modern origin and not made the 
subject of legislative enactment until the statute before referred 
to, the question as to its duration and tenure is no other than an 
enquiry into the meaning and intention of the statute itself’. 
Since clearly the intent of the statute was in his view, not only 
to make the tenure of office independent of the tenure of the Com- 
missioners of the Treasury, but also to enable the staff to correspond 
with the flow of business, he held that a power to dismiss at 
pleasure was necessarily implied, and that where such power was 
expressly inserted in a large number of similar statutes cited to him 
it was only inserted for greater caution. Such a basis for the 
rule of dismissability is both clear and understandable though the 
reasoning might involve uncertainty of tenure for those public 
servants employed in the majority of Government Departments 
which are created by a statute and which are discussed {ater,?* 
but it will be shown that this result does not necessarily follow. 
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Confusion seems to have entered partly as a result of an 
atmosphere of discretion brought about by the statutory precaution 
against the existence of any enforceable claim to such matters as 
pension ** but principally as a result of cases concerning military 
officers.”” In that connection it was laid down in Macdonald v. 
Steele °° that ‘ His Majesty’s pleasure supersedes all inquiry as he 
has absolute direction and command of the army’. Similarly in 
Re Poe** a writ of prohibition to prevent the execution of a sen- 
tence of dismissal from the army imposed by a court martial was 
refused by Denman C.J. in part because of its futility since he 
recognised the existence in the Crown of a power of dismissal 
irrespective of the sentence. This refusal of the courts to interfere 
in matters of army discipline is well established and seems both 
reasonable and necessary, but it is justifiable on grounds quite 
inapplicable to members of the civil service.** 

By the end of the nineteenth century however, new arguments 
were being used and new justifications sought to support the 
‘rule which tended to obscure the distinction. In Re Tuffnell,** 
where the claimant alleged that he had been appointed surgeon 
of the Military Hospital, Dublin, for life, the argument was 
advanced for the Crown that under the Mutiny Act the prohibition 
of a standing army prevented the employment of anyone in the 
Army for longer than a year, an argument revived in Leaman v. 
The King ** but which is not there dealt with in the judgments. 
Malins V.-C. in the former case although prepared on independent 
grounds to hold that the claim failed, chose-instead to base his 
judgment disallowing the claim on the broad ground that ‘ it would 
be most injurious to the public service if the Crown had not the 
power, which we know it has, of saying to any naval or military 
officer misconducting himself . . . that the Crown has no longer 
occasion for his services’. That such a power was arbitrary he 
admitted but felt secure in relying on the benignity of the Govern- 
ment. Certainly something more than an argument based on. the 
Mutiny Act was needed if the principle was to be extended to 
naval as well as land forces, and this he found in this inherent 
power of removal. The statutory authorisation of appointments 


28 See, for example, Superannuation Act. 1888, discussed subsequently. Gould v. 
Stewart as a result of which the Public Service Act. 1895, of New South Wales 
was passed to amend the Civil Service Act, 1884. As to this legislation see 
Young v. Adams [1898] A.C. 469. For a further illustration see s. 4 (3) of the 
Inland Revenue Regulation Act, 1890. 
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was in his view limited only to those subject to the pleasure of the 
Crown. Furthermore, despite reference to misconduct in the passage 
quoted, the whole judgment showed that he was clearly of opinion 
that the power of removal was not thus conditioned. The petitioner 
here also advanced claims in respect of a civil appointment to a 
Regius Professorship in Dublin, but it was one so bound up with 
his military duties that the case can be of no authority in regard to 
the civil service under the Crown even though the judgment of the 
learned Vice-Chancellor did contain some loose references to the 
public service generally. In the following year in Grant v. Secre- 
tary of State for India™ Grove J. asserted that the power was 
in the nature of Crown prerogative being for ‘the public benefit, 
the safety of the realm, and possibly the existence of the Indian 
Empire’. In this case the plaintiff had been employed by the 
East India Company and subsequently by the Crown, when the 
latter took over the Company’s forces, on the terms that his service 
was, under the Regulations, only condjtional on health and that 
before removal he should have been acquainted with the reasons 
for it. This claim was bound to fail since Groves J. found (p. 459) 
that there was no contract with the company embodying the regu- 
lations which were in any event subject to alteration. The 
remainder of the judgment may therefore be dismissed as obiter, 
but it has interest since in the first place he held that this unlimited 
power of dismissal was not necessarily exclusive to the Crown—but 
was capable of being exercised by another body—the East India 
Company—exercising governmental functions, and secondly that 
because it was a power for the public benefit, it could not be con- 
tracted out of. This identification of other bodies exercising 
governmental functions with the Crown had already been suggested 
by Tindal C.J. in Gibson v. East India Co.** where, however, despite 
the equivalence he admitted the possibility of the Company binding 
itself absolutely by contract. 

Both this element of public benefit and the suggestion of the 
extension of the power to other governmental bodies would make 
easier the extension of this doctrine, of dismissibility to civil 
servants. Following these cases Lord Hobhouse in Shenton v. 
Smith,?* a case of civil employment, in delivering the judgment of 
the Privy Council expressly disaffirming any reliance on prerogative 
where (at p. 235) he asserted ‘ Unless in special cases where it is 
otherwise provided servants of the Crown hold their office during 
the pleasure of the Crown not by virtue of any special prerogative 
of the Crown but because such are the terms of their engagement, : 
as is well understood throughout the public service’. He appears 
therefore to base the right solely on an implied term and to admit 
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the possibility of exclusion since that must necessarily follow where 
it would be in conflict with an express term. The case is dis- 
approved by Robertson ** on precisely these grounds arguing that 
the expression ‘ where it is otherwise provided’ must be limited 
to statutory provision, but certainly that does not seem to have 
been the view of Lord Hobhouse since he referred (at p. 283) to 
the absence of any special contract, and clearly contemplated the 
possibility of the incorporation of the Colonial office regulations as 
the conditions of service though finding that they were not in fact 
incorporated. The case is of particular interest since it shows the 
unhesitating application of the rule, first applied to the military 
forces, to’ a civil member of the Crown’s service. 

This extension had already been suggested by Brett M.R. (as 
he then was) in De Dohsé v. R.** on-the grounds that it was a 
general rule applicable to all public service under the Crown, 
though that case itself involved military service in the British 
German legion. The claim was based upon a supposed contract 
for seven years, but such a stipulation had it existed would in 
the unanimous opinion of the court (Baggallay M.R. and 
Bowen L.J.) have been contrary to public policy and hence 
could not have been validly made on behalf of the Crown. Their 
judgment was upheld in the House of Lords, primarily on the 
grounds of the absence of any such agreement, but Lord Halsbury 
and Lord Herschell agreed that a term for a seven years’ engage- 
ment would have been contrary to public policy, a point on which 
Lord Blackburn expressly reserved his opinion. These statements 
on the effect of such a term must be treated as obiter having regard 
to the view taken of the facts. However, in Dunn v. The Queen *° 
(a petition based upon civil employment in Africa) they are treated 
as binding statements of law and form the basis of the judgments 
in the Court of Appeal which included Lord Herschell (who had 
been a member of the Board in Shenton v. Smith). Kay L.J. and, 
to a lesser extent, the other members of the court, did however 
rely in part on the supposed lack of authority of Sir Claude Mac- 
Donald (who had engaged the petitioner) to enter into a contract 
for a period term on behalf of the Crown. The first argument of 
Kay L.J. that since Sir Claude MacDonald was himself employed 
at pleasure he could therefore have no authority to employ a sub- 
ordinate for a fixed term, would, on the assumption that all Crown 
employment is at pleasure, effectively prevent any servant of the 
Crown entering into a binding long term agreement on its behalf, 
` and would deny any effective power to a temporary civil servant. 
Moreover it is an argument which seems to lack logical validity and 
to be in conflict with general principles of agency. His conclusions 
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must therefore rest on the general grounds on which he is in agree- 
ment with the other members of the court. Nevertheless even this 
argument of lack of authority itself rests partly upon the proposition 
that no Crown servant can have security of tenure since it implies 
that all employment in the service of the Crown being at pleasure, 
no authority to engage subordinates on any other basis can be 
given to one servant. The case is perhaps therefore a stronger 
one in favour of the existence of the general principle of dismiss- 
ability than is always allowed.*t Both Lord Esher and Lord 
Herschell were only prepared to recognise statutory authority for 
any limitation of this absolute power of dismissal, and for this 
Lord Esher again relied on Shenton v. Smith as an authority. It 
has already been suggested that a closer reading of the latter case 
does not bear this out, and moreover in the following year in 
Dunn v. Macdonald,” arising out of the same transaction Charles J. 
stated ‘My impression is that the Crown has power to engage a 
servant for a term certain and to delegate that power’. In the 
Court of Appeal Lord Esher again affirmed his earlier belief that 
no reference to a period term could be effective, and his reading 
of Shenton v. Smith is accepted explicitly by Avory J. in Hales 
v. R. and implicitly by the Court of Appeal in that case.“* 
Similarly the general proposition is accepted without hesitation in 
Denning v. Secretary of State for India.** It is moreover appa- 
rently assumed in Gould v. Stuart ** (where in fact the terms of 
the statute did limit the right of the Crown to dismiss) that nothing 
less than a statute can have that effect since Sir Richard Crouch 
who delivered the judgment of the Privy Council refers (at p. 577) 
to the exceptional cases ‘ where it is otherwise provided by law’. 
A variant of this allegation of compelling public policy appears in 
relation to the recovery of salary in such cases as Gibson v. East 
India Company,” one of its bases being the prospect of the incon- 
venience arising from the multiplicity of suits which would result 
if officers were allowed to sue for their pay,“ an argument which 
apparently assumes a readiness of the Crown to default on its 
obligations as a normal procedure and which would, of course, 
prevent any public contract being enforceable. 

At the same time there is advanced in cases involving attempts 
to recover pay, particularly in Mitchell v. The Queen, a new 
argument that ‘all engagements between those in the military 
service of the Crown and the Crown are voluntary only on the part 


41 See Dr. G. L. Williams, op. cit., pp. 62, 63. 
42 [1897] 1 Q.B. at p. 406. 

43 [1918] W.N. 102. 

44 [1918] W.N. p. 286. 

45 (1920) 37 T.L.R. 138. 

46 [1896] A.C. 575. 

47 5 Bing.N.C. 262. 

48 Ibid., at p. 275. 

49 [1896] 1 Q.B. p. 121, per Lord Esher M.R., at p. 122. 
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of the Crown and give no occasion for an action in respect of any 
alleged contract’. Again there is a connection between this argu- 
ment and the cases in which- the courts have refused to interfere 
with the decisions of courts-martial, or in any matter of military 
discipline.” Although the basis is inapplicable to civil servants, 
and in Mitchell’s Case*' the proposition is expressly limited to 
military officers, it introduces a concept which is easily extended 
beyond its reasons to the Civil Service. Thus in Kynaston v. 
Att.-Gen.,*? although the case concerned an army officer claiming 
under the Royal Warrant governing army pay, Lord Hanworth 
M.R. (at p. 301) attempted to extend the principle to all Crown ser- 
vants in respect of all claims arising from their employment.** His 
argument can, however, hardly be accepted on the basis which he 
advances, namely the changeability of pay codes since it is no 
uncommon thing for contracts to provide for automatic variations 
of their terms or to confer options to vary upon one party, and in 
the court below Farwell J. though maintaining the same proposi- 
tion (the absence of any contractual relationship), was content to 
restrict it to military officers. The absence of any contractual 
liability of the Crown in relation to the army was again accepted 
by Acton J. in Leaman v. The King.** It is, however, typical of the 
confusion of argument in this matter, not merely that the Army 
Act refers to ‘contract’ but that when convenient the Crown 
appears ready to concede ‘ contractual relationship’ even in the 
case of members of the armed forces. Thus in the argument in 
Att.-Gen. v. Valle-Jones,” the Solicitor-General (Sir Donald 
Somervell) treated the terms of the R.A.F. regulations as incor- 
porated in the contract of service and based the right of dismissal 
on the terms of the contract thus composed. The question there 
was, however, one of recovery by the Crown against a third party 
and not by the servant against the Crown and an argument based 
upon public policy was used by the Crown to justify, if justifica- 
tion were needed, the refusal to discharge airmen injured in an 
accident for which the third party was responsible. That there 
can be a contract of some sort seems recognised by Lord Shaw in 
Owners of S.S. Raphael v. Brady ** and Lord Loreburn in that case 


50 See, for example, R. v. Sec. of State for War [1891] 2 Q.B. 326. Per 
Lord Esher at p. 128: ‘ An officer cannot as between himself and the Crown 
take proceedings in the Courts of Law in respect of anything which has 
happened between him and the Crown in consequence of his being a soldier. 
The Courts of Law have nothing whatever to do with such a matter ’. 

51 [1896] 1 Q.B. 121. 

52 (1933) 49 T.L.R. 300. 

53 ‘ The terms upon which a person in the civil and military services were employed 
were entirely apart from any form of contract which could only be altered by 
both parties '. 

54 [1920] 3 K.B. 663. 

55 [1935] 2 K.B. 209, at p. 212. Compare The Commonwealth v. Quince (1944) 
68 C.L.R. 227 when a similar claim was rejected. 

56 [1911] A.C. 418, at p. 415. 
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summed up the authorities in saying that ‘ they go no further than 
to say that where there is an engagement between the Crown and a 
military or naval officer the Crown is always entitled to determine 
it at its pleasure and that no obligation contrary to that would be 
recognised as valid in law °.” These cases are all ones concerned 
with military service and there is no direct authority which suggests 
that the relationship of a civil servant to the Crown is not in some. 
respects governed by some form of contract however uncertain its 
terms may be. This contractual basis is recognised in a case of 
* casual? employment which stands as a curious exception to many 
of the authorities. In The Queen v. Doutré** a barrister of 
Quehec (and as such entitled to sue for his fees), was engaged by the 
Government of Canada, and in default of payment claimed the 
agreed fee by petition of right. Lord Watson delivering the judg- 
ment of the Privy Council held him entitled to sue upon a quantum 
meruit, the right to reasonable payment being ‘ implied condition of 
every contract of employment which is silent as to remuneration ’ 
(at p. 502). No question was raised in argument based upon the 
fact that this was a contract for services to be rendered to the 
Crown, too much therefore cannot be made of this case, but it is 
strange that the court should treat this contract on the normal basis 
of full liability to pay for services in the same manner as an 
ordinary citizen, while denying all such claims made by those enter- 
ing the regular service of the Crown. Similarly in Sutton v. Att.- 
Gen.** where a Post Office telegraphist joined up in 1915 acting on a 
Post Office circular offering full civil pay in addition to military pay 
to those joining a particular branch of the army, he was held 
entitled by a majority of the House of Lords to recover by petition 
of right his basic civil pay and additional war bonuses, 'i.e., pre- 
cisely the things which had he remained in the Post Office service 
all the authorities would have denied him. The members of the 
House who dissented here did so on the grounds of construction of 
the particular contract. Again it seems strange that the Crown can 
contract to pay wages when it is not to receive the corresponding 
services, but cannot so contract where it is to receive those services. 
The principal difficulty in civil cases is not, it seems, the question of 
whether or not there is a contract of service, but whether various 
regulations are incorporated in it as terms and most frequently they 
are not. Furthermore the regulations frequently go to consider- 
able lengths to specify matters as granted as of grace and subject 
to discretion, terms which clearly prevent any possibility of enforce- 
ment by action, and since the matters thus dealt with are numerous 


57 Ibid., at p. 414, and see Lord Halsbury in Williams v. Howarth [1905] A.C. 
at p. 554: ‘The government in respect of this contract (the engagement of a 
volunteer in the South African War) is the King himself '. 

58 (1884) 9 App.Cas. 745. i 

59 39 T.L.R. 294. See also Fisher v. Stewart (1920) 36 T.L.R. 395. 

#0 See Rodwell v. Thomas, post. 
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and important the effect has been to obscure the fact that not all 
matters are thus covered, but that some are the subject of an 
enforceable contract. The prevailing mist of discretion has been 
allowed to veil matters of right and to introduce unnecessary con- 
fusion into the discussion of the whole subject." 

In the principal modern case Reilly v. The King ® the Privy 
Council expressly rejected the idea, which had found favour with 
the Exchequer Court of Canada, that in no case of a public office 
can there be contractual relationship as to salary or term of employ- 
ment on the one hand or duty to serve faithfully on the other.** The 
office there in question was one created by Statute (c. 62 of the 
Statutes of Canada, 1923) which provided for removal at any time 
for cause but subject thereto for appointment for a fixed time. The 
appellant was appointed for five years but within that period the 
office was abolished by statute without compensation. His claim 
based upon a breach of contract failed simply on the grounds that 
the contract was discharged by alteration of law and the discussion 
of the appellant’s rights apart from this must therefore be obiter. 
Nevertheless the remarks of Lord Atkin on this topic have been 
treated, as in Robertson v. Minister of Pensions (ante), as effecting 
a modification of the principle of dismissibility already discussed. 
In particular the passage at p. 179 where, rejecting the view of Orde 
J. in the Supreme Court of Canada, that every contract of service 
with the Crown must be subject to a term for dismissal at pleasure, 
he said, ‘If the terms of appointment definitely prescribe a term 
and expressly provide for a power to determine “for cause ” it 
appears necessarily to follow that any implication of a power to 
dismiss at pleasure is necessarily excluded’. This reference to the 
‘terms of appointment °’ may, however, only be to statutory terms. 
Lord Atkin’s reference is precisely applicable to those in the case 
before him which were statutory, and the suggestion that it was 


61 See, for example, R. Vinkato Rao v. Sec. of State for India [1927] A.C. 248 
which seems, however, implicitly to admit the possibility of a contractual basis. 
For the denial of contractual relationships in relation to military service, sec, 
e.g., The Commonwealth v. Quince £ Ancther (1944) 68 C.L.R. 227, M'Arthur 
v. The King (1943) 3 D.L.R. p. 225, and in America U.S. v. Grimley (1890) 
187 U.S. 147, at p. 152, and for the acceptance of some form of contractual 
basis in: civil emplovment under the Crown sce Lucy v. The Commonwealth 
(1923) 33 C.L.R. 225, particularly Starke J. at p. 258; Carey v. The Common- 
wealth (1921) 80 C.L.R. 182, and R. v. Fisher [1903] A.C. 158 (on appeal from 
Canada) particularly at p. 166. 

62 [1934] A.C. 176. 

63 See also Carey v. The Commonwealth (1921) 30 C.L.R. 182, at p. 187, per 
Higgins J.: ‘The relation between the Crown and its servants involves a 
contract’. And contrast Rich J. in The Commonwealth v. Quince (supra) at 
p. 241: ‘The Crown’s relation to the latter (i.e., ordinary servant as distinct 
from the holders of offices) is not that of master and servant, and they possess 
no rights against the Crown justiciable in courts of justice unless such rights 
have been conferred upon them by statute’. MacTiernan J., ibid. p. 250: 
' The engagement with which the injured airman entered upon his enlistment’ 
was not a contract. It was an engagement or promise on his part only’. But 
this is a case of military employment. 


882 THE MODERN LAW REVIEW - Vor. 13. 


statutory terms with which he was dealing seems reinforced by his 
reference to Gould v. Stuart (supra) and to the appointment to 
judicial offices in both of which the limitation of the right to dismiss 
is statutory.** It does not seem therefore to follow without any 
doubt that the dictum was necessarily intended to cover cases 
where the limitation of the right to dismiss is found not in statute 
but in the contract itself, particularly since in a later passage Lord 
Atkin dealing with the allegation that there is in such appointment ~ 
- no contractual relationship emphasises that the power to determine 
at will is not inconsistent with the existence of a contract until so 
determined. 

The case was unfortunately not discussed in Rodwell v. Thomas,*° 
which is apparently the only relevant English authority subsequent 
to it, but one- which can add nothing to the principles discussed 
since the claim for wrongful dismissal was based upon an allega- 
tion that the appropriate procedure for dismissal laid down in a 
Treasury circular had not been followed. That claim failed at the 
outset since Tucker J. found that the circular was not incorporated 
in the contract and even had it been there was no breach of its 
terms. The case, however, illustrates the difficulties of incor- 
porating terms contained in various documents into such contracts. 
The learned judge, however, repeated the doctrine that the court 
will disregard any term providing for a fixed period of employment 
or mode of dismissal as being a clog upon the rights of the Crown, 
but his statement is obiter and was moreover, made without argu- 
ment after an admission to that effect by counsel for the plaintiff. 

The effect of Reilly’s Case has been judicially considered in 
Canada in Genois v. The King: where the petitioner had been 
engaged as a seasonal fireman for a period of seven months but had 
been summarily dismissed within that period. Angers J. adopted 
the wider view of the effect of the dictum of Lord Atkin ° 
i.e., that it covers the exclusion of the absolute right to dismiss by 
the contract itself but then restricted it by apparently considering 
that the only limitation which could displace the general rule of 
dismissability was one providing for dismissal for cause. The 
absence of such a clause here despite the stipulation for a fixed 
term was therefore in his view fatal to the petitioner. With respect 
it is submitted that such an interpretation cannot be justified. 
The supposed rule is entire and if once it is admitted that the 
Crown can clog its power ta dismiss there can be no magic in one 
particular form of clog rather than another; if cause can be effective 
so should a stipulation for a fixed period. The reference to 


64 This position seems to be impliedly accepted by O'Leary C.J. in Campbell and 
Others v. Holmes [1949] N.Z.L.R. p. 949. 

65 [1944] 1 K.B. 596. 

66 [1937] Ex.C.R. 176. 

67 The same view was taken by Williams J. in his dissenting judgment in The 
Commonwealth v. Quince, supra, at p. 233. 
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‘cause’ in Lord Atkin’s judgment was dictated by the terms of 
the case before him and cannot limit the effect of the principle he 
enunciated if it is accepted in its broader sense. 

All these cases have been set out at length in an attempt to 
determine the validity, and if valid, the basis of the supposed rule 
that the Crown cannot disable itself by contract from dismissing 
at pleasure. While it may be true that ‘an established rule does 
not become questionable merely because different conjectural 
justifications of it have been offered, or because none is forthcom- 
ing that is not fanciful ’,°* nevertheless a rule which requires so 
many, and sometimes contradictory supports deserves at least a 
careful examination before it is accepted, and to the extent that 
the rule broadly expressed runs beyond its reasoning, may rightly 
be treated as not binding. Certainly it can no longer be supported 
on the basis of royal prerogative. It seems that the older cases 
cited above afford no justification for it on that ground, and indeed 
it is questionable whether it can still be claimed that the appoint- 
‘ment of civil servants is now by virtue of any prerogative power. 
It may well be, as Sir James Stephens argued in his comments 
upon the proposals for the reform of the Civil Service," that this 
is the correct historical view of the origin of the service. It is 
also significant that the creation of the Civil Service Commission 
was by Order in Council rather than by statute, as have been 
major changes in the conditions of service,”° but the Civil Service 
no longer consists of the Royal Household Staffs and steadily the 
movement has inevitably been away from that position, a tendency 
demonstrated by such statutes as the Demise of the Crown Act, 
1901. More important however is the fact that the warrant for the 
existence of the greater part of the Departments of State is 
statutory. Such clauses as section 8 (2) of the Minister of Town 
and Country Planning Act, 1948, are by now nothing but common 
form.” In all the departments thus created there seems, under the 
doctrine of Att.-Gen. v. De Keysers Royal Hotel,’* to be no room 
for the operation of any prerogative in the appointment of staffs, 
and the power of dismissal is linked with the power of appoint- 
ment.” There remain, however, some departments not thus 


68 Per Lord Sumner, Admiralty Commissioners v. S.S. Volute [1922] A.C. at p. 36. 

69 B.P.P. 1854-5, Vol. XX. 

70 See, for example, the lists of Orders in Council establishing and regulating 
the Civil Service listed in Heath, The Treasury, pp. 174 et seq., and as to 
the segregation of the Civil Service from the Royal Staffs so far as payment 
and regulation of salaries, etc., was concerned, see ibid. 154 et seq. 

71 ‘The Minister may appoint such secretaries, officers and servants as he may 
with the consent of the Treasury determine, and there shall be paid to the 
secretaries, officers and servants so appointed such salaries or remuneration as 
the Treasury may determine." 72 [1920] A.C. 508. 

73 See Smyth v. Latham, supra. It is true that the interpretation of a somewhat 
similar provision in that case might result in the introduction of an uncon- 
trolled power of dismissal under a new form but it is thought that this does 
not necessarily follow. See post, Part II of this Article. 
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regulated, but even here it seems possible to maintain that the autho- 
rity for employment for reward of all persons in these departments 
is to be found in the Appropriation Act.’* This suggestion appears 
stronger when regard to the fullness of the estimate and the great 
detail of the actual notes laying down the maximum number of 
persons for the various departments and even of grades within the 
departments. It is true that a somewhat similar argument was 
advanced and rejected in R. v. Tuffnell™* on the grounds that 
the authorisation of a standing army by statute merely allowed 
the engagement of troops under the old conditions of prerogative 
regulation. This case however is not necessarily authoritative in - 
connection with civil employment since it was concerned with 
military service where, as has been indicated, very different reason- 
ing applies to exclude any jurisdiction of the court. Again it 
should’ also be emphasised that, in any event so far as the Civil 
Service was concerned, appointment by virtue of the prerogative 
did not necessarily involve dismissability at pleasure. Further- 
more even within those departments which do not owe their origin 
directly to statute it is found that many appointments are in fact 
now statutory creations ”* and it is apparent from the cases already 
cited that this supposed ability to disraiss at pleasure irrespective 
of the term of employment is not based by the court upon preroga- 
tive strictly so called. There remains then the basis of ‘ an implied 
term’. By itself this cannot afford any support for the main argu- 
ment advanced by the Crown that no contract can ever give rise 
to a claim to employment for a fixed term or exclude in any way the. 
possibility of arbitrary dismissal, since’ an express term to such 
eftect must necessarily exclude the implied term if there is nothing 
more. The added element is then the allegation that any limitation 
of the right of dismissal is contrary to public policy and hence void, 
or as it has been phrased ‘ unconstitutional ’.”” Insofar as the latter 
phrase is an embodiment of the argument already discussed, i.e., 
simply based on the connection of civil servants with the Crown, 
it is not, it is submitted, supported by authority since the older 
cases do not show any inability of the Crown like that contended 
for. The principal foundation must then be that the rule exists 
for the public benefit and cannot be limited because public policy 
requires it. On this basis there still remains a possibility of change 


74 While-the Appropriation Act is not designed to affect substantive law, being 
financial rather than regulatory, nevertheless it is not without effect in sub- 
stantive matters. Thus it is only in the Appropriation Act that the actual 
authorised strength of the Army is to be found enacted and provision therein 

- may override other statutory limitations on expenditure. See May, 14th ed., 
at p. 713. 

75 [1876] 3 Ch.D. 164. 

76 See, for example, in relation to the Treasury, 56 Geo. 3, c. 98, s. 2, and 3 & 4 
Will. 4, c. 13, s. 2. 

77 Sec per Lord Halsbury in De Dohsé v. R., 66 L.J.Q.B. at p. 423. 
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in its expression and application. The concept of public policy is 
not immutable and can move with changed conditions, and even 
within a general head of policy, particular cases may fall outside 
it if the rule has been too widely expressed in its first exposition.”® 
The supposed rule was laid down at its broadest by Lord Esher in 
Dunn v. The Queen and attempts to distinguish between various 
. categories of servants seem only to have been made in Leaman v. 
The King, a case which, being concerned with military service, should 
not in any event govern civil employment under the Crown, and 
in Hales v. The King. It is true that in the latter Pickford L.J. 
expressly rejected the idea that because the petitioner was only 
a junior clerk in the Admiralty the general rule should not be 
applied to him. He did so however without apparently any con- 
sideration of the applicability of the basis of Lord Esher’s dictum 
to the case before him. It is precisely this basis of public policy 
or- interest which Lord Esher adopted which makes his statement 
- of law too broad for modern application and should, it is sub- 
mitted, have been consi lered in Hales’ Case. In the first place as 
thus broadly stated the rule is in obvious conflict with the over- 
riding principle of the sanctity of contract which it seems will not 
easily be displaced and which earlier Richards C.B. had suggested 
in Att.-Gen. v. Lindegren”? (post) was even more important in 
relation to.Government contracts than to private ones. Further 
there has been no examination in the cases of how far the public 
policy requires an unfettered right of dismissal as distinct from 
some lesser remedy. The justification advanced by Groves J. in 
Grant v. Secretary of State for India ® that ‘ the safety of the realm 
and possibly the existence of the Indian Empire’ depended on the 
existence of such a right, becomes simply absurd when applied to a 
junior official in a minor Department of State. It certainly will not 
justify all the conclusions suggested by Rowlatt J. in The Amphitrite 
e.g. that no enforceable term could be included in a civil servant’s 
contract relating to leave (a matter which is however by the regula- 
tion in force kept clearly outside any claim of right). Hence it 
seems arguable that Lord Esher’s statement does within itself con- 
tain a possible limitation upon its generality and that the ordinary 
remedies of a private employer such as those of transfer or refusal to 
employ the services offered are entirely sufficient in most cases to 
meet the requirements of the public interest which he advanced as 
the reason for his rule. Indeed this has been emphasised in recent 
times when the Government has normally regarded itself as 
adequately protected from the subversive activities of Crown 
servants by these remedies. Moreover it seems from his judgment 
in De Dohsé v. R. (at p. 422) that Lord Fsher regarded the 


78 Of. Fender v. Mildmay [1938] A.C. 1. 
79 6 Price 287. 
80 (1877) 4 C.B. 445 at p. 453. 
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principle as applicable to the public service generally of which 
service under the Crown would (although at that time the most 
important) be one example and the principle would be equally 
applicable for example to local government offices. 

On this basis recent applications of the public interest in other 
fields of public service are relevant. In particular many provisions 
of the Superannuation (Miscellaneous Provisions) Act, 1948, seem 
to show that the true public interest now regards as most important 
security and continuity of employment in view of the prevalence 
of superannuation schemes. Thus under section 6 of that Act the 
Minister of Health is empowered where, inter alia, he considers that 
a reduction of staff is necessary in the national interest, to declare 
a state of emergency as a result of which special machinery comes 
into operation for the preservation of accrued rights. These pro- 
visions are far distant from any concept of public interest requiring 
a right of instant dismissal in all cases, even where that interest is 
reinforced by an urgent need for national economy. It is, of course, 
true that the superannuation claims of local government officers 
with which the section is concerned are more readily enforceable 
than those of civil servants, but the latter seem, in practice, not to 
be very differently regarded.*t Indeed in general principle. there 
is much to be said for the view expressed by Mr. Justice Brandeis 
in his dissenting judgment in Myers v. U.S.*? that the protection 
of the individual, even if he be an official, from the arbitrary or 
capricious misuse of power is an essential of free government. 

The furthest limit of the rule if it is based upon public policy is 
that it can only be applicable where necessary for the protection of 
public safety. If this be so it follows as one consequence that the 
rule has hitherto been too widely expressed, and as another that the 
connection with such cases as The Amphitrite becomes more 
apparent, a consequence which perhaps enhances the probability 
that this is the true basis since the two matters on the authorities 
run together. It is possible that the general theory underlying these 
cases may well be similar to that which has found more precise 
expression in America in the doctrine of eminent domain in its 
application to contracts. There seems to be some such idea 
81 See, for example, Mr. Glenvil Hall, Financial Secretary to the Treasury, im 

the second reading of the Superannuation Bill, 1949, Hansard, vol. 462, 

col. 1200: ‘ Existing civil servants may contract out of it (the new scheme) if 

they so desire in view of the fact that it was not part of their contract when 
they entered the service’. Moreover, the two are brought closer together by 
the Superannuation (Transfers between Civil Service and Local Governmenty 

Rules, 1950 (SI 145) which seem, however, to ‘endow pension rights with 


some of the qualities of a Cheshire cat since they are enforceable or not 
according to which service the officer belongs for the time being. 


82 972 U.S. p. 52 at p. 295. The case itself throws little light on the problems. 


since although the majority affirmed the right of the President to- dismiss at 
pleasure it turns upon the interpretation of the Constitution. 

83 See, for example, West River Bridge Co. v. Dix, Supreme Court of U.S. 6 
Howard 607 per Daniel J. at p. 532. ‘It cannot be justly disputed that in every 
politically sovereign community there enters necessarily the right and duty of 
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underlying the argument of the Solicitor-General in Feather v. The 
Queen ** where he said ‘ even if the same rule of construction should 
prevail here as in grants between private individuals letters patent 
are void as being against public policy if they exclude or fetter the 
Crown as this patent would from using discoveries relating to 
matters necessary for the defence of the realm’. This argument 
has, of course, in that connection received Statutory sanction in 
the Statute of Monopolies." It is the same argument of defence 
requirements based on military needs which was apparently 
advanced for the Crown in The Amphitrite. When regard is had 
to the facts of that ease (involving as they did the regulation of 
shipping and the denial of shipping to the enemy, both matters 
vital in war), it seems likely that it was some such consideration 
on which Rowlatt J. relied when he said ‘It (the Government) 
cannot by contract hamper its freedom of action in matters which 
concerned the welfare of the State’ and similar consideration would 
also give some grounds for his attempted distinction between the 
argument before him and the cases of ‘ commercial’ contracts. 
On this basis, which it is thought is neither an unreasonable 
limitation nor distortion of the judgment, the decision is not so 
objectionable as it appears to be at first sight, though without any 
greater precision in this concept of public welfare, the alleviation 
may be slight. Even so, the emphasis on public safety is a con- 
siderable limitation of a principle which was on its face widely 
expressed, but which must it is thought be narrowly confined, both 
on grounds of principle and convenience? if government con- 
tractors are to have any confidence in their dealings. It was 
precisely this point which was emphasised by Richards C.B. in 


guarding its own existence and protecting and promoting the interest and 
welfare of the community at large, not merely in the highest acts of sovereignty 
and in external acts—relations of governments—they reach and comprehend 
likewise the interior polity and social life which should be regulated with 
reference to the advantage of the whole society. The power denominated the : 
eminent domain of the state is, as its name imports, paramount to all private 
rights vested under the government and these last are by necessary implication 
held in subordination to this power and must yield in every instance to its 
proper exercise '. See also Pennsylvania Hospital v. Pennsylvania [1917] 245 
U.S. 20 where White C.J., holding that the effect of the ‘ contract clause’ of 
the constitution is subject to the right of the Government to ‘legislate for the 
preservation of society and to sccure the performance of essential government 
duties’. This power was, however, held to be only exercisable subject to 
compensation. 

84 (1865) 6 B. & S. 257. 

85 21 Jac. 1, e. 3, and see The Case of Monopolies and s. 46, Patents Act. 1949. 
and s. 1 (1) (a) of the Development of Inventions Act, 1948, 

36 An invocation of the broad principle of The Amphitrite in R. v. International 
Trustee for Bondholders [19387] A.C. 500 would not merely, it seems, have 
rendered unnecessary the arguments of private international law developed 
there but would have effectively cut out the possibility of raising such loans 
abroad in the future. And compare Williston, War Contract Claims, § 116: 
“Generally any contract may be terminated by the government for its con- 
venience if it exercises its right to such termination or cancellation in a non- 
arbitrary or capricious manner and in strict accord with the cancellation pro- 
visions contained therein ’. 
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Att.-Gen. v. Lindegren*’ to which reference has already been 
made. There an attempt was made to challenge a contract 
entered into by the defendant with the Navy Board for the purchase 
by him of stores on behalf of the Navy in Riga during the Napo- 
leonic wars. In refusing to re-open the transaction the Chief Baron 
said (at p. 804) ‘ Undoubtedly on principles of public policy it 
would not be right to disturb contracts made with persons in the 
situation of the defendant. Public confidence in the dealing of the 
government with persons in the character of the defendant is of 
the first importance and should be regarded above all other con- 
siderations and that confidence ought not to be shaken as a result 
of any subsequent calculation and inquiry by the commissioners 
of a public board showing that their contract has been injurious to 
the public merely on the grounds of too great liberality in 
remunerating the service required and performed’. Earlier he had 
rejected with equal firmness the idea that mere imprudence on the 
part of the Board would entitle them to repudiate the contract. 
It is also noticeable that in Thomas v. The Queen,** although a 
ease involving military equipment, Blackburn J. does not suggest 
any inherent limitation on the Crown’s capacity in contract and 
indeed the cases on which he relied, in particular the Banker’s 
Case,®® would suggest precisely the opposite. In the latter case the 
wording of the grant had been carefully phrased in order to secure 
that it should be binding on the Crown,” and Holt C.J. in Skinner’s 
report °* deliberately rejected any idea of the inalienability of the 
revenue on the grounds that to have held otherwise would have 
been to deny to the Crown the capacity enjoyed by a subject. 

It is therefore submitted that the wide expressions used in The 
Amphitrite are not justified but that within the narrower limits 
suggested the principle of that case is reasonable and finds support 
in older authorities. It is not suggested that these limits can as yet 
be precisely defined but clearly they are not limited to the military 
protection of the state; it is thought that they include other matters 
where the contract would prevent the state fulfilling its essential 
functions. 

It is, however, noticeable that at a period when the decision in 
Thomas v. The Queen *? was still regarded as uncertain (and hence 
limits to the availability of a petition of right for breach of contract 
might well be sought) there is still found no trace of this doctrine of 
an inalienable freedom of executive action even in cases which are 
outside the category which would normally be regarded as com- 
mercial. Thus, for example, in Windsor and Annapolis Railway Co. 


87 (1819) 6 Price 287. 

88 (1874) L.R. 10 Q.B. 31. 

89 14 State Trials, p. 1. 

90 See, for example, the wording of the grant at 14 State Trials, p. 14. 
91 See particularly, p. 602. 

92 (1874) L.R. 10 Q.B. 31. 
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v. The Queen,** the dispute arose out of the attempted revocation by 
the Crown of a ‘running’ agreement for a term of 21 years over 
certain railway tracks in Canada. -Despite the fact that the case 
arose out of a reorganisation of the railway system in a developing 
community, a matter in which government discretionary powers 
might well have been considered to be involved, Lord Watson 
delivering the judgment of the Privy Council bluntly affirmed (at 
p. 618) that ‘ wherever a valid contract has been made between the 
Crown and a subject, a petition of right will lie for damages resulting 

. from the breach of the contract’. It is true that it may be argued 
that the word ‘ valid’ begs the whole question but that argument 
seems to be reading too much into the judgment. In the absence 
of further authority there is, however, little to be gained by further 
discussion of the exact limits of the doctrine beyond the suggestion 
that it is confined to matters fundamental to the existence and 
proper government of the community, a suggestion which seems 
justified bythe cases quoted above and which in itself severely cuts 
down the possible sphere of operation, provided, of course, that 
the courts do not abdicate all jurisdiction to decide when a matter 
is thus fundamental.” The consequences of its operation will fall 
to be discussed later but here it may be said that it is doubtful 
whether it necessarily follows that no damages are recoverable for 
the termination of contract by the Crown even within the suggested 
limits of the doctrine. 

On‘such a basis it is clear that there would have been no possible 
room for the application of The Amphitrite rule in Robertson’s 
Case and with respect it is submitted that the other grounds upon 
which Denning J. attempted in the latter case to distinguish the 
former are unsatisfactory. The argument based upon Reilly’s 
Case ™ depends upon the effect of that case upon the earlier 
authorities, and as has been suggested above an examination of 
Lord Atkin’s judgment does not necessarily bear out the inter- 
pretation placed upon it. Nor, it is submitted, is an ‘ implied 
term’ the proper basis of the supposed doctrine of The Amphitrite 
‘since that alone is not capable of justifying the rule as it has been 
stated. 

J. D. B. Mrrcweri.* 


‘(To be contimied.} 


93 (1886) 11 App.Cas. 607. 

%4: On similar reasoning to that of such cases as Liversidge v. Anderson [1942] 
A.C. 206. The parallel does not, however, seem exact. 

8 [1948] 2 All E.R. 767. 

* Mr. J. D. B. Mitchell, LL.B.(Lond.}, is a Lecturer in Law at the London 
School of Economics and Political Science. 


EPILOGUE TO EPITHALAMIUM 


(Further comments on Lennie v. Lennie 1948 S.C. 466; 1950 
S.C.(H.L.) 1; [1949] 65 T.L.R. 768) 


In concluding his article ‘ Epithalamium—A Scottish Trilogy °’, 12 
M.L.R. 162, the present writer observed : ‘ The decision of the House 
of Lords in Lennie, if the appeal be taken there, will be awaited with 
anxiety and interest’. ‘Anxiety’ has proved to be indeed the 
appropriate word. It was envisaged (p. 166) that, if the appeal were 
taken (apart from the question of sufficiency of proof in the actual 
case sub judice), two major issues might be before the House of 
Lords for determination, viz. :— ; 

(a) May refusal by one spouse of sexual intercourse against the 
wishes of the other constitute desertion under the Divorce 
(Scotland) Act, 1988? 

(b) Is it permissible in a Scottish action for divorce on these 
grounds ‘ to discover or reveal the intimacies of the marriage 
bed’? 

In the event, the House of Lords decided in Lennie v. Lennie 
1950 S.C.(H.L.) 1 that malicious refusal of intercourse per se 
no longer constitutes desertion according to the law of Scotland. 
Had it been necessary to decide the second point, it seems that the 
pursuer would ‘also have failed thereon. 

Since it was accepted beyond a peradventure by the legal pro- 
fession in Scotland that malicious refusal of sexual intercourse per se 
was desertion under the rule of Goold v. Goold 1927 S.C. 177,. and 
since it was accepted by the majority of the House of Lords in 
Wilkinson v. Wilkinson 1948 S.C. (H.L.) 61 that ‘ desertion ° under 
the 1938 Act was to be construed in the light of previous practice, 
it was not surprising that Guest K.C. for the appellant in Lennie, 
based his appeal on the questions of acquiescence and of sufficiency 
of proof, and not upon the substantive ground. The whole Second 
Division had recognised the continued validity of the rule in Goold 
even after the 1988 Act. In Weatherley v. Weatherley [1947] A.C. 
628, moreover, both the Lord Chancellor and Lord Normand had 
gone out of their way to give express warning that their decision was 
on the English law of desertion, and that the citation of Scottish 
decisions om divorce or vice versa could seldom be profitable. 
These comments could scarcely have prepared counsel for the appel- 
lants for the attitude adopted by the House when Lennie came 
before it for hearing in July, 1949. Whereas the appeal was taken 
‘upon the contention that the pursuer had proved her case, and the 
jus actionis was assumed, it was rejected upon the ground that she 
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had no jus actionis. There has been considerable surprise among 
practitioners in Scotland as to this unpredictable attitude of their 
Lordships’ House. 

One general point may be made on Lennie. The Courts of Scot- 
land have felt perfectly capable of exercising consistorial jurisdiction 
without the assistance of a King’s Proctor. Itis true that in a case 
of collusion, for example, the Lord Advocate might appear, but this 
has been an extremely rare occurrence. Accordingly, generally 
speaking, in undefended divorce cases there is no contradictor. 
This causes no diffculty in the Court of Session, since the entire 
College of Justice participates directly in the hearing of divorce 
actions; even the Lord President and the Lord Justice-Clerk sit 
alone in the Outer House from time to time to take such cases. 
Accordingly, all the judges are perfectly aw fait with the usus fori 
in such matters. If a case of unusual difficulty arises, it may be sent 
for hearing by a Full Bench. The House of Lords does not have this 
advantage, and, indeed, has admitted its difficulty. Thus, when an 
appeal was taken to the House of Lords in the undefended divorce 
action of Bell v. Bell 1941 S.C. (H.L.) 5, their Lordships asked the 
Lord Advocate (now Lord President Cooper) to assist at the hearing 
by the citation of such authorities and the raising of such arguments 
as he might consider to be relevant. One may well conjecture from 
the Lord Chancellor’s remarks (p. 8) that the Lord Advocate feared 
that this request was an innovation which might well lead to yet 
another assimilation of Scottish practice to that of England. 
Accordingly, he pointedly refrained from attending in person, but 
arranged as a matter of grace that the Solicitor-General for Scotland 
should appear and address the court. Lord Simon, adverting to the 
Solicitor-General’s appearance, remarked that ‘in a matter which 
would determine for the future the law of Scotland on a question of 
wide application in which the public interest is concerned, the House 
should not reach its conclusion, in an appeal where the respondent 
did not appear, without the most complete assurance that all relevant 
considerations were orally placed before it °. 

Bell, however, has not established a precedent, and in Lennie, 
if one may say so without disrespect, their Lordships acted as 
contradictors in a somewhat disconcerting fashion. This was 
especially. unfortunate since the Lords who heard the appeal were 
not in touch with the daily practice of the Court of Session. Three 
of their Lordships had already expressed views in the English case 
of Weatherley v. Weatherley, where the species facti were the same. 
Further, the majority of the House were versed only in the English 
tradition, and were, consequently, unusually reliant on the Scottish 
minority and upon a dictum of Lord President Cooper in Burrell v. 
Burrell 1947 S.C. 569—a dictum which, it is respectfully submitted, 
was construed to carry much more meaning than the Lord President 
Intended. $ 
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One could wish that provision were made in important Scottish 
appeals for the reinforcement of the House of Lords with experienced 
judges of the Court of Session—say by the Lord President and/or 
the Lord Justice-Clerk. It was somewhat remarkable that Lord 
Merriman, President of the Probate, Divorce and Admiralty Division 
of the English High Court of Justice, should have taken so active a 
part in the Lennie appeal, while the Lord President of the Court of 
Session should not have been privileged to attend. Certainly, 
one would not recommend an arrangement which would compel 
the Lord President or the Lord Justice-Clerk to travel continuously 
to London; this would disorganise the business of the Court of 
Session. One might suggest incidentally that, since the Appellate 
Committee of the House of Lords now sits as a Committee, there 
would seem to be no good reason why it should not sit in Edinburgh, 
reinforced by the leading judges of the Court of Session, to hear 
Scottish appeals.’ It is probable that the bringing of the Supreme 
Court of Appeal to Scotland to hear Scottish appeals would further 
emphasise the fact upon their Lordships that they sit as a Scottish 
Court of Appeal. While on the topic, one might observe, though 
obiter so far as Lennie is concerned, that, except in cases 
concerned with the specialties of feudal conveyancing, which are. 
usually left in the hands of the Scottish Law Lords, there is a 
tendency for the English judges, in appeals to the House of Lords, 
to think and express themselves in English terms of art. Moreover, 
a hearing in Edinburgh would presumably reduce the expense of 
Scottish appeals; discourage the undesirable practice of retaining 
English counsel in such appeals; and relieve counsel (who as a rule 
are unfamiliar with English law) of the burden of establishing in 
limine that the law of Scotland does not coincide with that of 
England upon the point sub judice. 

In Lennie itself, it must be conceded at once, the leading opinions 
were delivered by the two Scottish Law Lords, supplemented by a 
shorter judgment of Lord Merriman. In fact, however, a more 
active part than the report discloses was taken by the English 
judges at the actual hearing. In any event, all the judges seemed 
to be unaware that decrees of divorce for malicious refusal of sexual 
relations were a commonplace in the Court of Session. A usus fori 
in the Outer House had undoubtedly been established, and it is 
now set aside. This lack of contact with the daily practice of the 
Court of Session became very material when Guest K.C. was 
pressed for authority that the rule in Goold was in fact applied 
in Scotland. As the writer commented in “ Epithalamium ”’, this 


1 If it is suggested that it is a peculiar benefit to Scots law that it is under the 
ultimate scrutiny of a majority of English judges, the logical corollary might 
be urged that English law should be subjected to a final consideration by a 
majority of Scottish judges in Edinburgh. The current tendency of the 
Dominions to abjure similar advantage of review of their decisions by a 
predominantly English-trained Board in the Privy Council, suggests that the 
geese are unimpressed by their unilateral privilege of sauce. 
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rule has been so unquestioned since Goold that vases on the point, 
with the exception of Macdonald 1948 S.L.T. 880 (which raised a 
specialty), have not been thought worth reporting. This fact and 
the dictum of Lord President Cooper to be discussed presently 
proved fatal to the pursuer’s case. 

Lord Cooper had said in Burrell v. Burrell at p. 576: ‘In Goold 
v. Goold it was held that malicious denial of carnal intercourse 
‘persisted in for four years may constitute desertion within the 
meaning of the Act 1573, c. 55, but that the standard of proof both 
of the denial itself, and of the absence of consent by the offended 
spouse, must be exacting. I have had difficulty in appreciating 
certain of the implications of this recent innovation upon our law, 
and in reconciling them with the essentials of desertion. But it is 
unnecessary to examine the matter narrowly, since, even accepting 
the rule in Goold v. Goold at its face value as applicable to the post- 
1938 law of divorce,” I am clearly of opinion that this action fails °. 
The Lord President’s dictum was, in any event, obiter, but has all 
the weight of his personal authority. It may be observed, 
however :— 

(1) Though he considered the rule in Goold to be an innovation, 
he did not question the validity, since 1927 at least, of that 
rule as a construction upon the Act of 1573.° (The rule in 
Goold was not the only instance of judicial interpretation of 
the strict wording of the original Act.) 

(2) He did not exclude the possibility that the 1988 Act might 
have effected some change in the law. 

Lord Russell concurred; Lord Carmont accepted the rule in 
Goold as‘still being the law of Scotland, as did Lord Keith. Burrell 
was, moreover, accepted by Lord Sorn and by the Second Division 
in Lennie and by Lord Mackintosh in Macdonald as authority for 
the continued operation of the rule. It seems reasonable to 
suggest that if the appellant had gone to a Court of Seven Judges 
or to a Full Bench of the Court of Session, as Lord Mackay at 
one juncture had in mind, the rule in Goold would still be good 
law in Scotland. The House of Lords, however, invoked the 
Lord President’s dictum, not to question the applicability of the 
rule in Goold to the post-1988 law of desertion, which might have 
seemed the expected line of attack especially in view of the careful 
phrasing of the dictum in question, but to demonstrate that there 
never had been any such valid rule in fact. It is this approach which 
has probably created most astonishment in the Court of Session. 
The House of Lords specifically reaffirmed that the conception of 
desertion built up by judicial interpretation of the Act of 1578 still 


2 Writer’s italics. The first reason in the appellant's printed case seems 
framed to meet the possible suggestion that the 1938 Act might have changed 
the law. 

3 Tt is not suggested that he viewed it with any particular favour. 
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applies after the 1938 Act. It should follow that, as they legislated. 
upon desertion but did not find it necessary to repudiate the rule in 
Goold, the framers of the 1938 Act were satisfied with the law as it 
stood on this point prior to the Act.‘ Their Lordships, indeed, 
accepted this view—but proceeded somewhat surprisingly to change 
the previous law ew post facto, and then demonstrate that no change 
had been made by the Act. Lord Normand said (p. 26): ‘ But the 
Divorce (Scotland) Act, 1988, did not fix the legal meaning of 
desertion either by a new statutory definition or by reference to 
existing decisions. It was not indeed concerned with the legal 
content of the conception of desertion and it employed the word only 
as a descriptive term of common usage. The Act is therefore no 
hindrance to overruling of decisions upon what constitutes desertion 
which on later and fuller consideration appear to be erroneous’. 
Lord Merriman and Lord Reid also specifically overruled Goold. 
Their reason seems to be that they doubted whether this case had 
been regarded as settling the law in Scotland. 

When Lord Cooper refers to ‘ an innovation ’ in our law, it must 
be recalled that ‘ unus homo sustinet plures personas”, -He is one of 
the few legal historians in Scotland, being noted in particular as the 
learned translator of and commentator upon the ‘ Regiam 
Majestatem °% He has the historical sense, and when he referred to 
“an innovation ° we may note that the ‘innovation’ to which he 
referred is at least somewhat senior to the ‘innovation’ in 
Donoghue v. Stevenson [1982] A.C. 562; 1982 S.C. (H.L.) 31. 
For this reason the careful examination, upon which Lords Normand 
and Reid embarked, of the authorities from MacKenzie to Fraser, 
does not really seem to assist in reaching a decision as to whether, 
by judicial construction, refusal of sexual intercourse per se con- 
stituted desertion in the law of Scotland from 1927 to 1947. Surely 
twenty years is a long enough time to establish a usus fori which is ` 
entitled to respect by the House of Lords? This is, of course, the 
minimum period, There are weaker authorities going as far back as 
MacKenzie (1686) which can be invoked to support the doctrine. 
It is respectfully submitted, that, if the House of Lords wished to 
rely upon Lord Cooper’s dictum, they should have directed their 
investigations to a construction of the Divorce (Scotland) Act, 1938, 
and to the observations of their own House in Bell v. Beil 1941 
S.C. (H.L.) 5, and Wilkinson v. Willsinson 1948 S.C. (H.L.) 61. 

Lord Cooper’s dictum might not have weighed so heavily with 
the House of Lords if counsel for the appellant could have 


4 Since this article was written an admirable note on Lennie by Professor Sir 
Percy Winfield has appeared in 66 L.Q.R. 147. The present writer welcomes 
such . eminent support for ‘his view that the Legislature in framing the 
Divorce (Scotland) Act, 1938, must be held to have intended tha word 
‘ desertion’ to bear the meaning-given to it in Goold. The position is indeed 
stronger ‘than Sir Percy supposed, because of the practice in the Outer House. 
Tf this view is sound, then Lord Normand’s scholarly analysis of the earlier 
authorities was not really relevant, and loses its force. 
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established that the rule in Goold was so generally accepted by the 
Scottish courts that to overrule it would disturb without good 
reason a settled practice. Unfortunately, as has been observed, the 
rule was so much settled practice that there was no occasion for the 
law reporters to record the numerous cases in which it was applied. 
These cases were within the judicial knowledge of most of the 
Senators of the College of Justice, and were part of the experience 
of those who practised before them. No such knowledge could, in 
the nature of things, be expected of the majority at least of the 
Lerds of Appeal in Ordinary. As a result, Guest K.C. was only 
able to refer them to Macdonald—which seems, incidentally, to 
have survived the appeal in Lennie as a maintainable authority 
still. ; 

The question of burden of proof was dealt with as a subsidiary 
part of Lord Normand’s and Lord Reid’s opinions. Lord Reid went 
so far as to say (p. 29) that ‘In a case where there was no overt 
separation, this burden of proof would be so great as to be almost 
impossible to discharge, and the law would be left in the very 
unsatisfactory position of affording a remedy in theory which it 
denied in practice’. Lord Reid seems to have overlooked that in 
Macdonald, the circumstances did make it possible to discharge the 
exacting burden of proof necessary to establish refusal of intercourse. 
Moreover, the different approach to the same question of the Lord 
Justice-Clerk (Thomson) at an earlier stage in Lennie may be 
recalled : ‘I do not think that it would be creditable to the law if, 
after saying that the remedy was available, and the evidence was 
competent, it went on to say that, the burden of proof was so heavy 
as to be virtually impossible of discharge’. In any event, in actions 
for decree of nullity or where a defence of condonation is raised, the 
courts do seem able to surmount the difficulties. 

Their Lordships, as contradictors, also pressed counsel for the 
appellant as to how much refusal of intercourse constituted deser- 
tion. What, it was asked, would be the position if connection were 
permitted on rare and exceptional occasions? Lord Normand said 
_ on this point : ‘ Mr. Guest’s position was that a single act of connec- 
tion in the period of three years of desertion founded on would 
destroy the right of action. I think that no other answer would have 
been consistent with the requirement that desertion must have been 
obstinately persisted in for three years continuously. But it seems 
to me that this is the reductio ad absurdum of the proposition con- 
tended for’. His Lordship’s conclusion of absurdity may not be 
shared by everyone. Where statute prescribes a three-year period 
it is admittedly an arbitrary rule; but there must be some fixed 
period. If a pursuer’s case rested upon desertion of the ordinary 
kind for one day short of the triennium would it be a-reductio ad 
absurdum to refuse him decree? Or, again, if the parties resumed 
full cohabitation for a short period in the midst of the triennium of 

Vor. 13 k 23 


846 THE MODERN LAW REVIEW Vor. 18 


desertion, would it be reductio ad absurdum to refuse decree until 
three years had run from the separation of the spouses after such 
cohabitation ? 

Their Lordships reserved their opinion upon the point whether 
it would follow from the dismissal of the appeal that the appellant 
wife’s withdrawal from cohabitation, because she found the con- 
ditions imposed during the triennium to be intolerable, ipso facto 
constituted her the deserting spouse. One can only hope that the 
more charitable conjecture is justified. 

Speculation may be unwise as to how Scots law will now deal 
with the species facti of Goold, Burrell and Lennie. Macdonald 
possibly remains, it seems, good law in cases where cohabitation 
at bed and board have both ceased, though the parties live under 
the same roof. Wanbon v. Wanbon [1946] 2 All E.R. 866 might 
be regarded as the English equivalent; but this decision was 
severely criticised in Hopes v. Hopes [1948] 2 All E. R. 920. 

It may be said that, the current tendency of the English 
judges (especially those who are directly in contact with the parties) 
is to restrict the application of the decision in Weatherley v. 
Weatherley. A somewhat similar tendency was apparent after the 
House of Lords decision in Russell v. Russell [1924] A.C. 687. It 
appears that refusal of intercourse is being considered principally 
as an element in constructive desertion, e.g., Lawrance v. Lawrance 
[1949] W.N. 425, or of cruelty, e.g., Walsham v. Walsham [1949] 
P. 350, though in neither case, apparently, has such refusal 
per se been sufficient in itself. Despite the case of Gow v. Gow 1877 
14 R. 448, it may be said that the doctrine of ‘ constructive deser- 
tion ’ has not taken root in Scotland ; and possibly also a more robust 
approach to the question of cruelty is apparent in the Court of 
Session than in the Probate, Divorce and Admiralty Division.’ It 
does seem reasonable, however, to expect that malicious refusal of 
intercourse will be considered as an element in an'action based on 
cruelty. The devils expelled through the door will return through 
the window. As soon as this is conceded, it becomes apparent 
_ that all the questions of competency and weight of evidence which 
were discussed by the Second Division in Lennie again become 
matters of importance. It seems that the House of Lords took 
a much narrower view than did the Second Division on these 
points, but did, not specifically disapprove the reasoning of the 


5 It has very recently been affirmed by the Second Division in Dunlop v. 
Dunlop 1950 S.L.T. 168 that on a true construction of s. 1 (1) (e) of the 
Divorce (Scotland) Act, 1938 there is no ' vested, right’ to divorce on grounds 
of cruelty. Thus the court must always consider at the hearing of the action 
whether the pursuer would be in safety to resume cohabitation with the 
defender. ‘The opposite conclusion was reached in England on different 
statutory language in Meacher v. Meacher [1946] P. 216. It will be interest- 
ing to observe whether, following the decision in Dunlop, the law of Scotland 
will develop a doctrine of ‘constructive desertion . In desertion the pursuer 
takes a ‘ vested right’ after the triennium. 
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Scottish judges. Provided that no precipitate appeal is taken to 
‘the House of Lords, it should continue possible to cite the dicta 
of the Lord Justice-Clerk and Lord Mackay upon the point of 
competency of evidence of the spouses even when they share the 
same sleeping accommodation. 

The present state of the law is not satisfactory. In other juris- 
dictions the effect of the rule in Goold was achieved by legislation ; 
the same might well have been true in Scotland had not the result 
been achieved by judicial legislation, since the Legistlature presum- 
ably had ‘this in mind in 1988. Possibly the Legislature will one 
day find time to deal with this question specifically, but the writer 
is not sanguine. 

i T. B., Smıru.* 


* Professor T. B. Smith, M.A., Advocate of the Scottish Bar, Barrister-at-Law, 


is Dean of the Faculty -of Law at the University of Aberdeen. 


STATUTES 


REPRESENTATION OF THE PEOPLE Act, 1949 


Tuis is a consolidating measure. Part I deals with Parliamentary 
and Local Government Franchise; Part II with the Election Cam- 
paign (election agent, election expenses, propaganda, meetings, 
conveyance of voters to and from the poll and various illegal prac- 
tices); Part III with Legal Proceedings (including election petitions 
and prosecutions for corrupt and illegal practices); Part IV with 
certain special provisions as to certain local elections; Part V with 
interpretation and application. The Schedules include detailed rules 
for the conduct of parliamentary and local elections and various 
other matters. 

The most important changes are those which were contained 
in the 1948 Act of the same name. These include the abolition of 
the business premises and university votes, the increase in the num- 
ber of polling stations, the extension of polling hours, the decision 
of tied votes by lot instead of the returning officer’s casting vote, 
the restriction on election expenses and on the use of motor vehicles 
for taking voters to and from the poll. The Act provided that 
registers were to be compiled twice in each year but, as an economy 
measure, this has been reduced to once in each year. 

The 1949 Act has the great advantage of drawing together in 
one statute almost all the provisions relating to representation 
and to elections. Some of its provisions were the subject of severe 
criticism when they were before Parliament in the 1948 Bill. Dis- 
agreement particularly centred around the abolition of plural voting 
and the use of motor-cars. The Opposition saw this part of the Bill 
as the sharp and not over-thin edge of totalitarianism ; or, alterna- 
tively, in the words of their leader as a ‘ small, minor, pinching 
piece of chicanery’. The Government looked on them as fair 
measures designed to establish the principle of ‘one man, one 
vote ’, ‘one vote, one value’, and equality of opportunity in the 
physical transportation of the hand which made the cross. Subjec- 
tive emotions on both sides paraded rather self-consciously as objec- 
tive rationalisations. 

Recent events have put its parliamentary proceedings to the 
test. On the whole, it has passed with colours at half-mast. We 
are not suggesting that the equality of opportunity in the Act was 
the cause of the equality in result. The half-mast reflects both 
mourning and indecision since, although the conduct of the recent 
election was no doubt as satisfactory as any in this century, cer- 
tain parts of the Act which were supposed to be half-shut gates 
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became merely gaps in the hedges through which four-horsed 
coaches and, particularly, pony traps were driven with the 
greatest facility. 


Section 88 of the 1949 Act provides that, subject to certain pro- 
visions, a person who with a view to supporting or opposing the 
candidature of any individual as against any other or others at a 
parliamentary election, -either lets, lends or employs, or hires, 
borrows or uses, any motor vehicle for the purpose of the convey- 
ance of electors to or from the poll, is guilty of an illegal practice. 
A candidate is not liable for the acts of such a person and his 
election is not avoided unless he or his agent consented or con- 
nived. Sub-section (8) provides that nothing in this section shall 
(a) prevent any person employing a motor vehicle for the purpose 
of conveying to or from the poll himself or any member of the 
same household, or borrowing a motor vehicle from a member of 
the same household to be employed for that purpose or (b) prevent 
a candidate at an election or some person on his behalf employing 
a motor vehicle for the purpose of conveying any person to or 
from the poll, if certain conditions are fulfilled. These conditions 
are detailed in sub-section (4). They require the motor vehicle to 
be registered and to carry a placard indicating that it is so registered ; 
the number of registered motor vehicles to be used for any candi- 
date is limited. ‘Motor vehicle’ is defined to mean any mech- 
anically propelled vehicle constructed or adapted for use on roads. 
‘Member of the same household’ is defined to include overnight 
visitors and domestic servants. Sections 89 and 90 exclude the use 
of public stage or hackney carriages and any carriage kept or used 
for the purpose of letting out for hiring, whether mechanically 
propelled or drawn by animals. There are many difficulties in these 
sections. First, the phrase ‘ with a view to supporting or opposing 
the candidature of any individual’, in the opinion of the Home 
Secretary on the Report Stage of 1948 Act, does not preclude the 
giving of lifts to neighbours or friends if it is not part of an 
organised campaign. If the vehicle carries placards or colours a 
rebuttable presumption is raised by. the Act that the vehicle is 
being used ‘ with a view’, etc. Second, the election of the candi- 
date is not jeopardised if the illegal practice is committed without 
the consent or connivance of the candidate or his agent. Such a 
provision is perhaps unavoidable. The risk of detection on a dark 
night is not great and, taken with the doubt concerning ‘ lifts ’, 
proof becomes very difficult. Third, the emergence of pony traps, 
carts, sedan chairs and other forms of conveyances which are not 
mechanically propelled while adding in ‘many rural areas a touch 
of the picturesque also whittled down the effect of the section. 
Fourth, section 88 (8) (a) does not provide, as presumably was 
meant, that the person conveying himself and his household to the 
poll should do so in his own car and not in that of a person of 
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another household. Fifth, and most important, the restriction on 
the use of motor vehicles is ‘for the purpose of the conveyance 
of electors to or from the poll’. It was not altogether unknown 
in the recent election for fleets of unregistered cars to convey voters 
from their homes to places near the poll. A car which stops short 
of the poll by a few hundred yards may well be caught by the 
section. But where voters are deposited at committee rooms 
strategically sited near the poll, the Act would seem to be evaded 
without illegality. 

The other section of the 1949 Act which caused some difficulties 
of interpretation was section 68 (1). This provides in part that no 
expenses shall, with a view to promoting or procuring the election 
of a candidate at an election, be incurred by any person other than 
the candidate, his election agent and persons authorised in writing 
by the election agent on account (a) of holding public meetings or 
organising any public display or (b) of issuing advertisements, cir- 
culars or publications or (c) of otherwise presenting to the electors 
the candidate or his views or the extent or nature of his backing 
or disparaging another candidate. One political party expressed 
grave doubts whether this provision was not infringed by the 
advertisement by certain commercial undertakings of their opposi- 
tion to part of the avowed electoral policies of that party. Were 
such advertisements designed to promote or procure the election 
of'a candidate opposed to these policies? They were certainly not 
directed to or against any particular candidate but it is arguable 
(though not, in the opinion of the writer, very persuasively) that 
they were directed to support the cause of all individual candidates 
who opposed these policies. 

We have no space to deal with the many other questions raised 
by this Act. We have not touched local elections which have 
already been conducted under the 1948 Act on one occasion. For 
the moment the dust is settling on.the provisions relating to parlia- 
mentary elections. It seems unlikely that there will be any oppor- 
tunity for the amendment of those sections we have criticised 
before the dust rises again to add to the general obscurity of an 
election campaign. 

J. A. G. GRIFFITH. 


ADOPTION OF CHILDREN ACT, 1949 


Tus Act, which came into force on January 1, 1950, is one of the 
series of statutes affecting domestic law, of which the Law Reform 
(Miscellaneous Provisions) Act, 1949, and the Married Women 
(Maintenance) Act, 1949, were noticed in the last number of The 
Modern Law Review. The empirical approach of the legislator is 
shown by the fact that section 4 of the Act, excluding the rule in 
Russell v. Russell in adoption cases, was repealed before it came 
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into force, and replaced by the wider provisions of the Law 
Reform Act which abrogated the rule altogether. 

Adoption is a recent chapter in English law. The Adoption of 
Children Act, 1926, was the Legislature’s first experiment, and 
since then nothing has been done except to check, by the Adoption 
of Children (Regulation) Act, 1989, certain abuses connected with 
adoption societies. It is therefore not surprising that by 1949, 
when war -conditions had caused an extension both of the practice 
of adoption and the scope of its problems, several changes in the 
law were overdue. 

The Act effects two major amendments and a number of minor 
ones. 

(1) Foreign Children. By section 1 (2) the child to be adopted 
need no longer be a British subject though he is still required to 
be resident in England or Wales. This is a step of far-reaching 
social and political importance which has been accelerated by the 
problem of displaced European children. By section 8 an adopted 
child who was not previously a citizen of the United Kingdom and 
Colonies will become one if the adopter or, in the case of a joint 
adoption, the adopting father is a citizen. The possibility that 
problems of conflict of laws may now arise is no reason for 
regretting this change. 

(2) Property. Sections 9 and 10 are designed to secure that 
adopted children are treated as the children of the adopter for 
the purposes of the devolution or disposal of real or personal 
property, thus reversing the cautious policy of the 1926 Act. 
Where any person after the making of an adoption order dies 
intestate in respect of any real or personal property, except 
property subject to an entail created before the order, the 
property now devolves in all respects as if the adopted child were 
the child of the adopter and were not the child of the natural 
parents. In any disposition inter vivos or by will made after 
an adoption order a reference to a child of the adopter is to 
include the adopted child, and a reference to a child of the natural 
parents is not to include the adopted child; references to other 
relationships are construed accordingly. This applies to references 
whether express or implied, subject to a contrary intention 
appearing from the instrument, but property devolving with a 
dignity or title of honour is excepted. Although the date of the 
intestacy or disposition must be after the commencement of the 
Act, the sections are applicable to an adoption order whenever 
made. 

There is no doubt that these provisions give effect to public 
opinion on the subject and the conscientious tribunal will now be 
relieved from the routine warning that adopting parents should 
make a new will. 

(8) Other Matters. Section 1 (1) declares that the power to 
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make adoption orders has always included the power to make an 
order in favour of the mother or father of the infant, either alone or 
jointly with a spouse. This is intended to resolve doubts on the 
subject, though who felt these doubts we do not know. By section 
2 the exceptions to the age qualification of adopters have been 
slightly extended in the light of experience of the working of the 
1926 Act. The adopter must still be 25 years of age and at least 
21 years older than the child in ordinary cases, but both require- 
ments are waived in the case of a mother or father of the child, 
and any relative of the child need only have attained the age of 
21. Relative means a grandparent, brother, sister, uncle or aunt, 
whether of the full blood, of the half blood or by affinity. The 
old test of the prohibited degrees of consanguinity is abandoned. 
Throughout the Act a father includes the natural father of an 
illegitimate child, and relative includes a natural father and any- 
one who would be a relative if the child were the legitimate child 
of its mother and father. In the case of a joint adoption it is now 
only necessary for one of the spouses to qualify. 

The rules relating to consents to adoption orders have been re- © 
drafted and appear in section 3. The alterations in the previous 
law are slight and do not call for general comment, but there is 
an interesting provision that consent may be given, with or 
without conditions as to religious upbringing, without knowing 
the identity of the applicant for the order. If such a con- 
sent is subsequently withdrawn only on the ground that the 
identity of the applicant is not known, the consent is deemed to be 
unreasonably withheld, and this entitles the court to dispense with 
it. Consents may be given in writing, without attendance in the 
proceedings, provided the applicant for the order is named or 
described in the document. This does not apply to the consent 
of a mother unless the child is at least six weeks old on. the date 
of execution of the document, and the execution is attested by a 
justice of the peace. Hitherto the question of accepting consents 
in writing has been governed solely by rules. 

As from April 1, 1950, section 5 provides that an adoption order 
shall not be made unless the child has been continuously in the 
care and possession of the applicant for at least three months 

-immediately preceding the order. Previously this was the case 
only if the adoption were arranged by an adoption society. Notice 
of intention to apply for the order must have been given to the 
welfare authority at least three months before the order is made. 

A logical addition to the effects of an adoption order is made 
by section 11 which provides that for the purpose of marriage 
the adopter and the adopted child shall be deemed to be within the 
prohibited degrees. The section is retrospective in that it applies 
to adoption orders made before the Act, but marriages solemnised 
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before the Act are not invalidated. The prohibition continues not- 
withstanding a subsequent adoption of the child by another person. 
By the same section an affiliation order or agreement in respect of 
an illegitimate child ceases on the adoption of the child, except 
that if the adopter is the mother and is single the payments con- 
tinue until she marries. 

Discussion is not required of the remaining details attended to 
by the Act. The general impression is that the bond of adoption 
has been strengthened and the machinery overhauled; a number 
of hard cases will no longer make good law. 

J. P. Lawton. 


THE Law Rerorm (TESTAMENTARY PROMISES) 
Act, 1949 (N.Z.) * 


Tuis Act was passed to clear up certain obscurities which had 
appeared in section 3 of the Law Reform Act, 1944. The purpose of 
that section was to ensure some compensation to persons who had 
worked for, or otherwise rendered services to, a deceased person in 
return for a promise of testamentary benefit, but who had received 
no such benefit under the deceased’s will. 

Section 3 of the Law Reform Act, 1944, enacted that where a 
claim was made against the estate of a deceased person founded upon 
the rendering of services to or the performance of work for the 
deceased in his lifetime, and the claimant proved an express or 
implied promise to reward him for the services or work by. making 
some testamentary provision for the claimant, then, to the extent 
that the deceased has failed to make that testamentary provision or 
otherwise remunerate the claimant (whether or not the claim could 
have been enforced in the deceased’s lifetime) the claim could be 
enforced ‘against the deceased’s personal representatives just as: 
if the promise of the deceased was a promise by the deceased for 
payment in his lifetime of the amount specified in the promise, or, ` 
if no amount was specified, of such amount as might in all the 
circumstances be reasonable. 

The intention of the section was quite clear, though it added 
another restriction, in addition to those imposed by the Family Pro- 
tection Act, 1908 (of which the Inheritance (Family Provision) Act, 
1988, is the English counterpart), on the freedom of testamentary 
disposition. Its purpose was to ensure that persons who had worked 
or performed services for the deceased in return for a promise such 
as ‘I will remember you in my will’ or ‘ The farm will be left to 
you in my will’ and who were disappointed to find that the promise 


* [The hardship dealt with by this Act is of frequent occurrence in England 
and it is therefore felt that this note on the solution adopted in New Zesland 
will be of interest—Ed.] 
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had not been honoured in the deceased’s will, could claim against 
the deceased’s personal representatives what they had been promised 
or, if no specified amount had been promised, what was reasonable 
in the circumstances. 


Since 1944, many claims have been made, some successfully, 
under the section. But the courts were early faced with some prob- 
lems of interpretation : e.g.— 

(a) Did the section apply if the promise of the deceased related 
to lands such as a promise to a son to leave him a farm if 
the son continued to work on it for small or no remunera- 
tion—a promise by no means uncommon in New Zealand? 
Did it apply if the promise related to some specific chattel, 
such as a promise to leave a race-horse to a trainer if he con- 
tinued to train the horse? True, there is nothing in the 
section which excludes such promises, but the general tenor 
of the section, with its references to ‘ amount specified ’ and 
“amount as may be reasonable’ suggested that pecuniary 
remuneration was intended. 

(b) Even if the section did relate to land, was the promise caught 
by section 4 of the Statute of Frauds so as to be unenforce- 
able in the absence of a note or memorandum in writing? 

(c) Did the section apply if the promise had been made in con- 
sideration of services having already been performed, or did 
the doctrine that past consideration would not support a 
promise apply? 

The 1949 Act seeks to answer these questions. 

Section 8 of the 1944 Act is repealed but is substantially re- 
enacted. Further, section 8 of the 1949 Act enacts (inter alia) that 
the promise shall be enforceable even though it relates to real pro- 
perty or to personal property other than money. Section 8 (2) 
enacts that the section shall apply notwithstanding anything to 
the contrary in section 4 of the Statute of Frauds and whether the 
services were rendered or the work was performed before or after 
the making of the promise. 

To ensure that the word ‘ promise’ shall not be interpreted 
in the strict sense in which it is used, for example, in the law of 
contract, section 2 provides that the word ‘ promise’ shall be 
deemed to include any statement or representation of fact or inten- 
tion. 

The remaining sections of the Act deal with procedure and 
limitation of actions. 

The original section in the 1944 Act provided a reform in the 
law which experience had shown was much needed. Previously 
the hopes of many people who had, in some instances, given a 
lifetime of service to the deceased relying on promises of post- 
mortem benefits were disappointed when the deceased’s will was 
read. But a statutory reform in the law should be accomplished 
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with reasonable certainty and the instrument of reform should 
not create new problems when seeking a solution of the old. The 
Act of 1949 thus becomes a real instrument of law reform. 


A. G. Davis. 


DEFAMATION AND THE PRESS 


In an address to the Women’s Press Club given on April 4, 1950, 
the Attorney-General made suggestions of real importance in 
relation to the law of libel as it affects the press. Rather unex- 
pectedly the reporters (or was it the sub-editors) for the most part 
ignored it, and the leader writers were not interested, although 
Sir Hartley Shawcross’ proposals, if accepted, would very much 
improve the position of the press in this matter. They are 
certainly deserving of close attention from all interested in this 
branch of the law, and, indeed, from the public generally, not 
` only for their intrinsic interest, but because they were put forward 
in such a way as to make it clear that the Attorney-General, if 
not speaking officially on behalf of the Government, was flying 
a pretty obvious kite. 

In his interesting address Sir Hartley Shawcross contrasted 
the privileged position of Members of Parliament in respect of 
defamatory statements with that of the press, the so-called fourth 
estate, which is comparatively vulnerable. In an aside he went 
on to show that while M.P.s may in theory bring libel actions 
when they are defamed in the newspapers, in practice they are 
well advised not to seek the aid of the courts, at any rate if the 
attack was in any sense political. Indeed, he took the rather 
unexpected line of welcoming even exaggerated criticism on the 
ground that freedom of speech is the very breath of democratic 
politics. 

This led him to express the view that the freedom of the press 
had been hampered if not unduly limited by legal decisions and 
verdicts in libel actions, and he gave his support to the claim 
that ‘the protection that the press possesses’ should be 
‘extended’. If this were done, however, a position would be 
established which would undoubtedly be open to abuse by the less 
reputable, or more careless journalists. 

He accordingly set out to find a means of preventing this. In 
other professions where within their own limits complete privilege 
of utterance exists, such as Parliament or the Bar, defamatory 
statements are prevented or, at any rate, controlled by recognised 
professional standards and conventions—indeed, at the Bar, there 
are both the benchers of the Inns of Court to exercise discipline, 
and the Bar Council to lay down rules of behaviour. The press 
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has nothing similar, and if it wishes to have similar privileges it 
must obviously develop something of the same kind. Now it so 
happens that the recent Royal Commission on the press advocated 
that a Press Council should be set up, one of the main functions 
of which was to be that ‘ of formulating and making effective high 
standards of professional conduct’. Here obviously, suggests 
Sir Hartley Shawcross, is the very method of obtaining the 
necessary discipline for a press no longer fettered by a strict law 
of libel. 

It will be remembered that the Porter Committee advocated 
a considerable relaxation of the law of defamation in favour of 
the press, particularly in respect of the Hulton v. Jones doctrine 
which they regarded as unjust (see 12 M.L.R. 221). This part. 
of their recommendations was received with far less general satis- 
faction than some others, since many of us feel that journalists 
are only too ready to indulge in the type of writing of which the 
late Judge Artemus Jones complained in that famous case—it is 
not generally remembered that Mr. Jones had himself been a 
contributor to the peccant newspaper, and it is very easy for 
indirect motives to creep into this type of journalism which it is 
exceedingly difficult to prove in court. The Scott v. Shepherd 
maxim that he who throws fireworks about must take the conse- 
quences is a sound one, perhaps even more with psychological fire- 
works than with physical ones. Indeed the Porter Committee 
themselves recognised that it would be unwise to abolish Hulton 
v. Jones without imposing substantial safeguards. Their proposals 
in this regard did not, however, appear to all of us to be altogether 
satisfactory. 

The establishment of a strong Press Council with disciplinary 
powers would, however, put a very different complexion upon the 
Porter proposals, and would undoubtedly lead to the withdrawal 
of much if not all the opposition tothem. Moreover it would furnish 
a possible solution to another problem to which the Porter Com- 
mittee devoted much attention but without success, that is the 
infringement of privacy which is a sin of which the press is perhaps 
more often guilty than it is of defamation. The Porter Committee 
took the view that this evil is not to be cured by an extension of 
the law of defamation at all, and were no doubt right. But the 
disciplinary powers of a Press Council would obviously extend to 
this matter, and if effectively used would provide a better remedy 
than the fear of sporadic actions in the courts. 

Although a number of distinguished journalists welcomed the 
proposals for a Press Council it was not received with marked 
enthusiasm by newspaper men as a whole, and although it is now 
some twelve months since the report of the Royal Commission was 
published nothing active seems to have been done in the press 
world towards seeking powers to set one up. It is clear that the 
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Government of the day would be. glad to provide such powers, and 
there is rio reason to suppose that the Opposition is not of the 


., Same opinion. The next move is with the press, and the 


Attorney-General was clearly saying in this address ‘if you want- 
to get the law of libel amended you must set up a Press Council, | 
and if you-are prepared to set up such a Council I am prepared to 
_ assist you to get the law of libel amended’. But if the press will 
` not play why should the Government, not take the matter into 
their own hands? After all it is general Government policy to 
set up responsible councils in different branches of industry | under 
the Organisation of Industry Act, 1948, wherever there is a sub- 
stantial demand for one in the industry concerned. It is well 
known that the more responsible and conscientious journalists, the 

real leaders of the profession, would welcome the setting up of a 
~ Press Council. So that if they were to take action on these lines 
the. Government would have a substantial: backing in the pro- 
fession, as well as the wellnigh unanimous support of the great 
~ mass of the thinking public. 
ce T C. 


a ; CORRIGENDA 
We regret that in the article on English Legal Training at p. 
187,-Sir Alexander Carr-Saunders’ co-author of The Professions 
was erroneously described as R. A. Wright. `The co-author was, 
“ of course, Mr. P. A. Wilson, whose name should accordingly be 
` substituted for ‘R. A. Weight” at pp. 188 (note 10) and 189 
` (note 12). 
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NOTES OF CASES 


ContracT—-SALE OF Goops—INNOCENT MISREPRESENTATIONS 
AND CONDITIONS 


THE recent decision of the Court of Appeal in Leaf v. International 
Galleries [1950] 1 All E.R. 698, really requires the consideration 
of a full-length article and this it will doubtless receive in due 
course. In this note it is merely intended to draw attention tc 
some of its implications, not all of which are considered in the 
unreserved judgments of the court.. 

The problem of when a party to a cantat loses his equitable 
right to-rescind on the ground of innocent misrepresentation has 
long been one of the most disputable questions in the law of 
contract. In connection with sales of goods or ehoses in action 
(Seddon v. North Eastern Salt Co. [1905] 1 Ch. 826) or of land 
‘(Angel v. Jay [1911] 1 K.B. 666) it has been answered by saying 
that rescission is no longer possible once the contract has been 
executed by the passing of the property in the goods or land. But 
these decisions have been much criticised! (for the latest attack 
on them, see Solle v. Butcher [1949] 2 All E.R. 1107) and it is 
quite clear that they do not apply to all types of contract. For 
example, the Partnership Act, 1890, s. 41, implies ? that an executed 
partnership contract may be rescinded for misrepresentation, and it 
is well established that rescission is possible in the case of executed 
contracts for the subscription of shares. In these latter cases the 
test of the loss of right to rescind seems to be whether the party 
misled has done anything to show an intention to affirm the 
contract. It must also, of course, be possible for the court sub- 
stantially to restore the parties to their previous positions, but, 
since the decision of the House of Lords in Spence v. Crawford 
[1989] 8 All E.R. 271, the requirement of restitutio in integrum 
seems to mean little more than that the court must be able to do 
substantial justice as between the parties. 

It has been suggested that the wider ‘ affirmation’ test only 
applies to contracts in which there is a pened relationship. 
between the parties and that in other cases the ‘ executed con- 
tract ° test of Seddon v. North Eastern Salt Co. and Angel v. Jay 
prevails. : Obviously the existence of a fiduciary relationship 
strengthens the position of the innocent party as he will be able 
to rescind for non-disclosure as well-as misrepresentation. > But 
it is difficult to see why the fiduciary relationship should make any 
difference if there has in fact been a positive misrepresentation. 


1 See 55 L.Q.R. 90 (an article read to the court by the plaintiff's counsel). 
2 And see Newbigging v. Adam (1886) 34 Ch.D. 582, affd. 18 A.C. 808. 
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The much criticised decisions in Seddon v. North Eastern Salt 
Co. and Angel v. Jay have one great advantage; they avoid any 
question of placing the party misled by an innocent representa- 
tion not incorporated into the contract in a stronger position than 
if the representation had been incorporated as a condition of the 
contract. As regards sale of goods, the Sale of Goods Act, 1893, 
s. 11 (1) (c) expressly provides that the purchaser loses his right 
to rescind the contract for breach of a condition if, in the case of 
specific goods, property has passed or if, in the case of unascer- 
tained goods he has accepted them within the meaning of section 
35. Similarly, it appears that in sales of land the contract cannot 
be avoided, for breach of a condition, after the conveyance. If 
these decisions are wrong the question arises whether it is possible 
for the purchaser to ignore the breach of condition and proceed 
instead on the ground of innocent misrepresentation. One has 
heard of waiving a tort and suing in contract but this seems to be 
the converse case of waiving the breach of contract.’ 

Hitherto those judges who have criticised Seddon’s Case and 
` Angel v. Jay have not been required squarely to face this question. 
In Leaf v. International Galleries, however, counsel for the plaintiff 
had the courage to take these criticisms to their logical conclusion. 
In 1944 Leaf had bought from the International Galleries an oil 
painting of Salisbury Cathedral represented as being by Constable, 
a representation which was held to have been a term of the 
contract. In 1949 he tried to sell it but found it was not a Con- 
stable. In these circumstances he claimed, not damages, but 
rescission. During the course of the action his counsel’s courage 
partially failed him and he sought to add an alternative claim for 
damages for breach of warranty but he was not allowed to amend 
at that stage. The county court judge dismissed the action and 
Leaf appealed. 

The first judgment in the Court of Appeal was appropriately 
delivered by, Denning L.J., the principal critic of Seddon’s Case 
and Angel v. Jay. He held, following his previous judgment in 
Solle v. Butcher (supra), that there was no question of the contract 
being void for mistake, since there was no mistake about the 
subject-matter of the sale which was of a specific picture of 
Salisbury Cathedral. It was a term of the contract that the 
picture was by Constable and this term was either a warranty or a 
condition. On the facts he held that it was a condition. But Leaf 
had lost his right to reject under the Sale of Goods Act, 1893, s. 11 
(1) (c) since, by retaining the picture for more than a reasonable 


3 Tt has been said (‘The Circuiteers', quoted in Holdsworth, H.E.L., Vol. 9, 
pp. 415-6) that, 
‘ Thoughts much too deep for tears subdue the court 
‘When I assumpsit bring, and god-like waive a tort ’.. 
The suggested waiver of the contract might be expected to inspire even deeper 
thought. 
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time, he must be deemed to have accepted it (section 35). In these 
circumstances could he be in a better position by claiming to 
rescind for innocent misrepresentation? The learned Lord Justice 
held that he could not, since although ‘ an executed contract of 
sale may, in a proper case, be rescinded for-innocent misrepre- 
sentation . . . an innocent misrepresentation is much less potent 
than a breach of condition. A condition is a term of the contract 
of a most material character, and, if a claim to reject for breach 
of condition is barred, ... a fortiori. . . a claim to rescission on 
the ground of innocent misrepresentation is also barred ’.4 

The other two members of the court delivered concurring 
judgments, Jenkins L.J. repeating his doubts as to the invalidity of 
Angel v. Jay, already expressed in Solle v. Butcher. These doubts 
were shared by Evershed M.R. who made it clear that he was far 
from agreeing that Seddon’s Case and “Angel v. Jay could safely 
be regarded as bad law. Indeed, it may be suggested that even on 
Denning L.J.’s arguments, these cases emerge with their authority 
restored rather than diminished. As we have seen, Denning L.J. 
argued that Leaf could not rescind because he had lost his right 
to reject under section 11 (1) (c), and he assumed that it was 
acceptance that had caused him to lose such right. But strictly 
this was not so. The goods in question were, as the learned Lord 
Justice emphasised, ‘specific goods’ and in these circumstances 
the buyer, under that subsection, loses his right of rejection when 
property passes, that is, when the contract is executed. In other 
words Denning L.J., having kicked Seddon’s Case out of the front 
door, lets it in again through the back. 

In fact, however, the ‘execution’ test and the ‘ acceptance’ 
test scarcely differ in their practical application provided that it is 
borne in mind that a contract of sale is executed by the passing of 
property and not by physical delivery (Sale of Goods Act, s. 1 (4) ). 
On the interpretation adopted in Varley v. Whipp [1900] 1 Q.B. 
513, where the contract contains an unfulfilled condition, property, 
even in specific goods, does not pass on the conclusion of the 
contract or by delivery but apparently only on acceptance by the 
buyer. Hence although the elliptical nature of Denning L.J.’s 
argument does less than justice to Seddon’s Case, it does seem that 
for practical purposes the distinction which section 11 (1) (c) 
draws between the rejection of specific and unascertained goods can 
be disregarded and that acceptance can be adopted as the test of 
the loss of the right to reject and therefore of the right to rescind 
for innocent misrepresentation. If so, despite the express 
statutory provisions regarding sales of goods, there does not 
appear to be any substantial difference between these and other 


4 The same conclusion, but based upon the rather different reasoning that the 
misrepresentation became merged in the contract, was reached by Branson J. 
in Pennsylvania Shipping Co. v. Cie. Nationale de Navigation (1986) 155 L.T. 
204 (apparently not cited in Solle v. Butcher or Leaf's Case). 
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contracts; the rules laid down in section 11 (1) (c) providing the 
test for the loss of the right to reject and therefore, as it has now 
been held, to rescind, may fairly be regarded as a statutory ex- 
pression of the general affirmation test, adapted to the particular 
case of sale of goods and, in the interests of commercial certainty, 
made rather more firm and inflexible than the normal common law 
and equitable rule. As regards sales of land the rule that the 
right to reject or rescind is lost when the contract is completed by 
“conveyance may also fairly be regarded as an application of the 
affirmation test. A month or more normally elapses between con- 
tract and conveyance during which the purchaser’s solicitors carry 
out the closest investigation, and if after this the purchaser chooses 
to complete he should be deemed to have ‘ accepted’ or to have 
affirmed the contract. Despite Angel v. Jay® the creation of ten- 
ancies may sometimes constitute an exception, as Solle v. Butcher 
suggests, for in such cases there may be no prior contract or in- 
vestigation so that, as Denning L.J. pointed out in that case, if 
execution of the lease automatically barred his right to rescind he 
might lose that right before he had had any opportunity of 
exercising it. 

Leaf’s Case therefore answers in the negative and, it is 
respectfully submitted, answers satisfactorily, the question whether 
one can waive a breach of condition and rescind for innocent mis- 
representation instead. But it still leaves unsettled the question 
of what the position is if the misrepresentation is never 
incorporated as a term of the contract. In these circumstances 
can the buyer rescind for misrepresentation notwithstanding that 
he did not regard the representation as sufficiently important to 
merit inclusion in the contract? 

Clearly he cannot be in a stronger position than if the 
representation had been a condition of the contract, for, as 
Denning L.J. said (supra) ‘ an innocent misrepresentation is much 
less potent than a breach of condition’. On the other hand it is 
well established that rescission may be possible nowithstanding 
that the representation was never incorporated as a term of the 
contract. And this is as it should be, for the failure to incorporate 
it does not necessarily mean that the party to whom it is made 
regards it as immaterial; it may be that he places such reliance on 


5 Rescission for innocent misrepresentation of an executed lease was in fact 
granted in Whittington v. Seale-Hayne (1900) 16 T.L.R. 181 (not cited in 
Angel v. Jay). But Angel v. Jay was recently followed by Devlin J. in 
Edler v. Auerbach [1950] 1 K.B. 359 (decided before, but not cited in, Solle 
v. Butcher or Leaf's Case). In Leaf’s Case Denning L.J. declared that the 
decision of the majority in Solle v. Butcher had overruled Angel v. Jay but, 
although he seems almost to have convinced Jenkins L.J. of this, it appears 
to be going much too far. In Solle v. Butcher, Bucknill L.J. decided the case 
on the basis of mistake and not misrepresentation, and Jenkins L.J. dissented 
from Denning L.J.’s opinion upon which alone therefore the alleged over- 
ruling depends. 
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the assurance that he has received that he regards its reiteration as 
unnecessary. 

In these circumstances it is submitted that the only practical 
answer is that rescission should be permitted only if the representa- 
tion is of such a nature that had it been incorporated as a term 
of the contract then, in the absence of any express provision by the 
parties, the court would have interpreted it as a condition and then 
only for so long as rejection would have remained possible, that 
is, until the party misled has accepted or affirmed. If this is 
correct then the test whether a representation is sufficiently 
‘material’? to warrant rescission is the same as the test whether 
a term is sufficiently ‘ essential ’ or ‘ fundamental ’ to be construed 
as a condition.® 

This prompts the final question: Is there any difference, as 
regards rescission, between fraudulent and innocent misrepresenta- 
tion? Whatever the position may be as regards innocent 
misrepresentation, it seems to be assumed that in cases of fraud 
avoidance of the contract (as well as a claim for damages) is 
possible in the case of any fraud which has operated as an 
inducement to enter into the contract, even though not material 
in the above sense. It also seems to be assumed that a right to 
rescind for fraud lasts longer than in the case of innocent mis- 
representation. Fraud is of course more potent than innocent 
misrepresentation if only because it entitles the innocent party to 
remedies at common law as well as in equity. Legislative action 
would be required to equate the two as regards recovery of damages 
and in certain cases some such action has been taken (e.g. under 
the Companies Acts). A general extension of a right to damages 
for innocent misrepresentation would probably do more harm than 
good, but, since the Judicature Acts, there seems to be no reason 
why the distinction between the two types of misrepresentation 
should be perpetuated in the case of rescission or avoidance. If 
we reject the narrow construction of the meaning of ‘ executed ’ 
as used in Seddon’s Case and adopt instead the acceptance or 
affirmation test (which, as we have seen, does not in practice differ 
greatly from it) there would seem to be no difference between the 
two as regards the length of time for which the respective remedies 
remain open. Nor does there seem to be any more reason for 


6 It is not suggested that the previous authorities support this; on the contrary 
they generally imply that a misrepresentation is ‘ material’ if it had any effect 
in inducing the contract (and cf. the statutory definition of ‘ material’ for the 
purposes of motor insurance in the Road Traffic Act, 1984, s. 10 (5)). On the 
other hand, the modern tendency favours the construction of terms as cénditions 
rather than as warranties and the tendency applies especially to insurance 
contracts. In any case the rule suggested seems to be a necessary consequence 
of Leaf’s Case if absurdity is to be avoided. It is of course possible to distin- 
guish this case from that in which the misrepresentation becomes a term of 
the contract on the basis that there is no merger (cf. the Pennsylvania Shipping 
Co, Case, supra). But this technical argument does not lessen the practical 
absurdity of giving greater rights in respect of something ‘less potent '. 
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drawing a distinction as regards the material nature of the mis- 
representation which may give rise to a right of rescission in the 
two cases.” Hence although the judges in Leaf’s Case were careful 
to restrict their observations to innocent misrepresentations it is 
submitted that they may well apply generally. 

The purpose of these comments, therefore, is to suggest that on 
the basis of Denning L.J.’s judgment it is now apen to the courts to 
introduce a most desirable and convenient measure of uniformity 
into this branch of the law. The conclusions suggested may be 
summarised as follows :— 

(1) Where a representation has been incorporated into the 
contract the party misled may only rescind the contract if the 
representation constituted a condition and then only if he acts 
promptly and before he has done any act of acceptance or other- 
wise affirmed the contract. 

(2) Where a representation has not been incorporated into the 
contract the party misled may only rescind if the representation 
was sufficiently material to have been capable of being a condition, 
and he must take action within the same limits of time. 

(3) If the party misled never had, or has lost, his right to 
rescind his only remedy is a claim for damages which is open to 
hira (a) if the representation constituted a term (whether a war- 
ranty or condition) of the contract,-or (b) if the representation was 
fraudulent.’ 

Within the scope of this note it has not been possible to deal 
with the analogous problem of when a contract is void (or voidable) 


7 There are, of course, certain other differences flowing from the fact that law 
recognises fraud but only equity recognises innocent misrepresentation, but 
these seem mainly procedural. If the misrepresentation is innocent the party 
misled will be liable to an action for damages if he fails to fulfil his part of 
the contract, unless he claims rescission. If the misrepresentation is fraudu- 
lent, however, he can treat the contract as at an end and successfully defend 
an action for damages without specifically claiming rescission, provided, if 
the above argument is correct, that the fraud is of a sufficiently material fect 
to have been capable of being a condition. If it was not sufficiently material 
then, it is submitted, he is liable to perform his part of the contract but has a 
counterclaim in damages. In most cases, however, the innocent party will 
require the assistance of the court to restore him to his former position and 
will therefore bring rescission proceedings whether the misrepresentation is 
innocent or fraudulent. In such proceedings the court has wide powers to do 
equity between the parties (cf. Solle v. Butcher) and the o y difference 
between cases of fraud and no-fraud seems to be that the court will naturall 

be more unfavourably disposed to the defendant in cases of actual fraud (cf. 
Spence v. Crawford, supra). 

It has been held by the H.L. in a Scottish appeal that in the case of subscrip- 
tions for shares the allottee cannot recover damages against the company for 
fraud unless he also rescinds because, it is said, one cannot remain a member 
of a company and at the same time recover damages from the company for 
inducing one to become a member (Houldsworth v. City of Glasgow Bank 
(1880) 5 A.C. 317). The judgments appear to show a confusion between the 
corporate company and its members and the reasoning is unsatisfactory. The 
decision would doubtless be followed but the principle is clearly limited to 
cases of share subscriptions and perhaps partnership contracts. In the case 
of other contracts it is clear that dameges are recoverable irrespective of 
rescission. 
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for mistake, a subject discussed by Denning L.J. in an 
illuminating if iconoclastic judgment in Solle v. Butcher. Nor has 
it been possible to do more than indicate very briefly a possible 
method of rationalising the law relating to the avoidance or 
rescission of contracts for breach of conditions or for misrepresenta- 
tion. But it is submitted that the three rules suggested above 
would result in an immense simplification of the latter topic and 
might unite the two schools of thought represented by Evershed 
M.R. and Jenkins L.J. on’ the one hand, and Denning L.J. on 
the other.2 We humbly commend it to their consideration. 


L. C. B. G. 


€ SUITABILITY ’ FOR CORRECTIVE TRAINING 


Corrective Training now plays a large part in our penal system : 
if the present flow continues there will be over two thonsand cor- 
rective trainees in prison by the end of the year. For this reason 
R. v. Apicella [1949] 2 All E.R. 813, is of considerable impor- 
tance, being the only reported case in which the Court of Criminal 
Appeal has explained its view of the function of this type of 
sentence. 

Apicella, aged thirty, was convicted at Essex Quarter Sessions 
of stealing two horses, and was sentenced to two years’ correc- 
tive training. He applied to the Court of Criminal Appeal for 
leave to appeal against his conviction. The court, consisting of 
Lord Goddard C.J., Hilbery and Birkett JJ., dismissed this 
application; but in doing so expressed their belief that this was 
not a case in which it was proper for corrective training to have 
been imposed. As there was no appeal against sentence, that 
sentence had to stand. 

The conditions precedent to the imposition of such a sentence. 
are laid down in the Criminal Justice Act, 1948, section 21. First, 
there must be a conviction on indictment of an offence punish- 
able- with imprisonment for a term of two years or more—Apicella 
had been so convicted. Secondly, there must have been convic- 
tions on at least two previous occasions, after the prisoner 
attained seventeen years of age, of offences punishable in the same 
way—Apicella had in 1939 been convicted of unlawful wounding 
and sentenced to three years’ Borstal training, and in 1941 of 
receiving stolen property and sentenced to twelve months’ 
imprisonment, and these previous convictions were properly 
proved in accordance with section 28 of the Act. Thirdly, the 
offender must be over twenty-one years of age. And fourthly, 


3 Tt is interesting to note that the Chancery lawyers adopt a more restrictive 
interpretation of the equitable remedy of rescission than the common lawyer. 
Possibly this is because they are more alive to the confusion that would be 
caused to conveyancing if executed conveyances could be freely rescinded. 
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the court must consider any report made to them by the Prison 
Commissioners on the offender’s physical and mental condition 
and his ‘ suitability’ for such a sentence—the Prison Commis- 
sioners had advised that Apicella was physically fit for and not 
unsuited to corrective training. When these objective condi- 
tions precedent have been fulfilled, section 21 requires that, 
before a prisoner is sentenced to corrective training, the court 
must be ‘ satisfied that it is expedient with a view to his reforma- 
tion and the prevention of crime that he should receive training 
of a corrective character for a substantial time’. 

‘In delivering the judgment of the court, Mr. Justice Birkett 
said : ‘Since 1941 there have been no criminal proceedings against 
him at all, and the conviction of 1941 is the only one of dishonesty 

_ against him up to this moment. The mere fact that the condi- 
tions of the statute are fulfilled is by no means a reason why a 
sentence of corrective training should be imposed. The sentence 
of corrective training . . . is designed, in the view we take, rather 
to import an-extension of the principles underlying Borstal treat- 
ment’, For these reasons the Court of Criminal Appeal regarded 
corrective training as an unsuitable sentence to impose on 
Apicella, 

This conception of corrective training as an ‘ adult Borstal’ 
owes its origin to the Report of the Departmental Committee on 
Persistent Offenders, 1932 (Cmd. 4090), where the idea of corrective 
training was first advanced, and advanced in this form. However, 
then, and in the Criminal Justice Bill of 1938, and the Criminal 
Justice Act, 1948, corrective training has found itself closely allied 
to preventive detention, so much so that in the present Act they are 
both defined in the same section. There has thus grown up another 
conception of- corrective training as ‘junior preventive deten- 
tion’, ‘There is yet another view of this sentence—as a statutory 
acceptance of that type of training that for many years has been 
given to certain selected ‘ordinary’ prisoners (i.e., those having 
previous prison or Borstal sentences, as contrasted with ‘ stars’ 
who have not) in the regional training prisons of Maidstone and 
Wakefield where they were mixed with ‘star’ prisoners. Here 
they were given a fuller life than in the convict or local prisons, 
with more emphasis on vocational training, and on the personal 
relationships between staff and prisoners, which are, of course, also 
basic principles of Borstal training. Within a month of the hear- 
ing of Apicella’s application by the Court of Criminal Appeal, this 
third interpretation received the support of the Home Office, the 
Under-Secretary of State specifically dissenting from the concep- 
tion of corrective training which Mr. Justice Birkett had stated 

` (Parliamentary Debates, House of Commons, Vol. 470, No. 198, 
Col. 1498). Whichever of these three views is adopted will not 

necessarily substantially affect the system of training evolved; but 
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it will certainly condition the types of prisoners that courts select 
for this sentence. This sarne variance might explain the difference 
of opinion manifest in Apicella’s Case, for one might legitimately 
regard him as well suited to Maidstone-type training. Indeed, Mr. 
Vidler, the present Governor of Maidstone takes that view of 
Apicella. That it should be possible for the Court of Criminal 
Appeal to express one interpretation, the Home Office another, and 
a third to be widely believed, is surely most unsatisfactory. 

But whatever general view of corrective training is taken, it 
would seem that the courts stand in need of a much greater under- 
standing of this sentence if they are to adapt it to its statutory 
purposes of preventing crime and reforming criminals. To guide 
them the courts usually have, in addition to their own knowledge 
of the facts of the case, the prisoner’s previous criminal record, 
the police report as to his mode of life and antecedent history, and 
the report of the Prison Commissioners as to his suitability for 
corrective training. In Apicella’s Case the Court of Criminal 
Appeal made it clear that the court could not escape the full bur- 
den of the ultimate selection of those suitable for corrective train- 
ing by relying entirely on the report of the Prison Commissioners 
—‘the mere fact that the Prison Commissioners report to the 
court that there is no reason why a sentence of corrective training 
should not be imposed if the court thinks fit is no reason of itself 
why corrective training should be given’. And, in fact, the courts. 
do not hesitate to disregard even the negative recommendations 
of the Prison Commissioners, for of a random sample of 800 
records of corrective trainees checked for this purpose, 25 had been 
reported to the court as unsuited to this type of sentence. 

It is submitted, with respect, that to regard corrective training 
as an extension of the principles underlying Borstal training, or 
as any other single concept, will not, by itself, greatly assist 
courts to select appropriate subjects for this sentence. They 
require a clearer understanding of the present realities of correc- 
tive training and of the administrative plans for its future develop- 
ment. Lord Goddard, speaking in the House of Lords on the 
second reading debate on the Criminal Justice Bill, 1948 (Vol. 156, 
No. 67, Col. 495), stressed this requirement in the following 
terms :‘I hope that before this Bill becomes law we in the courts 
will have what I think we are entitled to have—namely, full 
information as to what these novel methods of training are’. This 
information has not been given. Though it may be true that the 
Prison Commissioners themselves will not fully comprehend cor- 
rective training until it has settled down into a working system, 
jt does not seem extravagant to wish that the courts could be 
given detailed information of its present form, and of what is 
envisaged for the future. 

A brief outline of the scheme of corrective training as it now 
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functions may further illustrate the need for such fuller informa- 
tion. Shortly after sentence, male corrective trainees are sent to 
Reading Prison. There they are held for about three weeks, 
examined and observed by the usual prison staff assisted by two 
full-time psychologists, and then divided into four streams. One 
group goes to open conditions at Sudbury Park; another to a 
medium-security institution at the Verne, Portland; a third to 
the training prisons of Maidstone or Wakefield (where, like the 
other prisoners, towards the end of their sentence they may be 
sent to the open camps attached to these prisons); and the fourth 
group goes to Chelmsford, or to separate wings at Wormwood 
Scrubs or Liverpool. This fourth group can see little difference 
between corrective training and ordinary imprisonment. Those 
who are totally unco-operative may be sent to Wandsworth Prison, 
but the opportunity of returning to Chelmsford or Wormwood 
' Scrubs is always available to them: The great majority of women 
corrective trainees are held in Holloway, though a few are seut 
to the more open and ameliorated conditions of Askham Grange ; 
those who are unco-operative are sent to Strangeways Prison, 
Manchester. 

This whole system has grown from the interaction between the 
plans made by those administering the prisons, and the exigencies 
of receiving, into overcrowded end understaffed prisons, a larger 
number of corrective trainees than had been anticipated. Never- 
theless, the present corrective training system has achieved at 
least four distinct types of penal treatment, and this number is 
more likely to increase than to decrease. 

The essential difficulty is that of fitting new types of penal 
treatment around groups of prisoners selected by the courts. The 
pressure of time at assizes and quarter sessions does not allow 
protracted consideration to be given to the sentence to be imposed. 
Thus, we relatively hurriedly select the genus ‘ corrective trainee r 
and then spend at least three weeks dividing the genus into four 
species—in this context, an inverted allocation of time. 

Since the Treatment Tribunal, deciding on all sentences after 
guilt has been established, is excluded from our judicial system 
as contrary to our constitutional ethos, the best we can hope for 
is a close understanding by the courts of what is being done and 
attempted by those departments administering their sentences. 
For penal experiments such as corrective training this is particu- 
larly necessary. This does not involve any infringement of the 
Judiciary’s powers, nor any extension of those of the Executive— 
it asks merely that the left hand have some knowledge of the 
operations of the right. The need for a link between the Judiciary 
and the Prison Commissioners was stressed in a valuable adjourn- 
ment debate in the House of Commons on December 2, 1949. In 
this debate, J. C. Maude, K.C., Recorder of Plymouth, argued 
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the advantages of such a link, and the Under-Secretary of State 
for the Home Department, Mr. Younger, expressed his depart- 
ment’s acceptance of the desirability of some regular meetings and 
exchange of views between representatives of the Prison Com- 
missioners and representatives of the Judiciary. Such meetings 
might go a long way to solve the problem raised in Apicella’s Case ; 
but the initiative cannot, for constitutional reasons, come from the 
Prison Commissioners.’ 

No penal experiment can succeed unless the types of prisoner 
selected for it are appropriate to the sentence devised. The 
necessity for some co-operation between the courts and the penal 
administrators is thus inescapable. If they are to fulfil their 
functions efficiently; and unless they regard themselves as suff- 
ciently informed already; those charged with sentencing convicted 
persons to corrective training must either familiarise themselves 
with corrective training by visiting the different types of correc- 
tive training establishment, and keeping in touch with the work 
being done in them, or they must press their demand for more 


information. 
Norvat Morris. 


INSANITY AND RESPONSIBILITY 


In R. v. Rivett the Court of Criminal Appeal faced a problem 
fundamental to the defence of insanity: on the evidence the 
appellant was both certifiably insane and legally responsible. As 
yet, the case is reported only in The Times newspaper of February 
28, but the present note is based on transcripts of the evidence and 
judgments in the three courts where it was heard. 

Rivett, an East Anglian builder’s labourer aged 21, killed a 
seventeen year old girl with whom he had been on terms of close 
friendship for four years, and sexually intimate for several months. 
On the night of the murder they had gone together to a cycle shed 
behind the school where the girl was a pupil and there, after inter- 
course, he strangled her. The only motive suggested for the 
crime was that Rivett knew that the girl’s parents disapproved of 


1 Since this note was written additional information has been given to thé courts. 
First, in a circular to judges, recorders, and chairmen of quarter sessions, the 
Prison Commissioners described in outline the present corrective training 
arrangements. Secondly, the Lord Chief Justice made a statement in the 
Court of Criminal Appeal on May 2 in which he stressed that there was an 
appreciable difference between corrective training and ordinary imprisonment. 
This statement followed a meeting between the Prison Commissioners and the 
judges then in London, and it is unfortunate that certain factual misconceptions 
as to the system of corrective training ‘nd the prisons set aside for it seem 
to have remained, and found expression in Lord Goddard’s statement. Though 
both pieces of information are of considerable assistance, neither goes to the 
basic difficulty revealed in Apicelle’s Case. Such intermittent generalised 
secondary evidence is no substitute for personal observation, or for some 
channel through which detailed information may regularly flow. 
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their association. Since they had so disapproved for many months 
“without effect, and no breach in their relationship impended for 
at least a year, there is no reason to doubt Rivett’s statement, 


- “T don’t know why I done it’. After killing her, Rivett returned 


> 


home to his father’s house. He read a novel for some time and 
then, shortly after eleven, went out, taking with him a shot gun 
‘and some cartridges with which, he afterwards suggested, he 
intended to kill himself. Later, after visiting a friend and con- 
- vineing him quite dispassionately that he had killed the girl, Rivett 
went to the police station and quietly confessed to the murder. 


` “Throughout he showed no emotion, and when he was put in a cell 


at the police station spent a quiet night, sleeping peacefully. It 
_ was agreed that even for an East Anglian labourer such phlegm 
-was remarkable. 


Rivett was first brought up for trial before Mr. Justice Stable 


5 at the Suffolk Assizes. The prosecution informed the court that 


there was a question as to Rivett’s fitness to plead, and a jury was 
impanelled to try this issue under section 2 of the Criminal Lunatics 
~“ Act, 1800. Two doctors, including Dr. Tracey, Medical Officer at 
-- Norwich Prison, gave evidence that Rivett was a schizophrenic, 
_ and certifiably insane. This evidence was not contested : neverthe- 
‘less,. after retiring for an hour and a half, and after seeking further 


l directions from the Bench, the jury found Rivett fit to plead. 


Owing to pressure of time, Rivett was not then arraigned, and 
the trial was adjourned? to the Norfolk Assizes. Here the defence 
applied for the issue of Rivett’s fitness to plead to be retried, and 

- although it was only seven days after that issue had been con- 
sidered, and no suggestion had been made that in that time his 
mental condition had changed, Mr. Justice Stable acceded to this 
request. The jury then impanelled agreed with its predecessor, 
‘and this despite the fact that evidence.of Rivett’s certifiable 
insanity was now strongly reinforced by Dr. Matheson, Principal 
Medical Officer at Brixton Prison, whose wide experience in these 
matters is generally acknowledged. Upon arraignment Rivett 
pleaded guilty. Mr. Justice Stable directed that a plea of not 
guilty should be entered, whereupon the prosecution presented its 
evidence of the killing and Rivett’s subsequent activities. The 
‘defence was based solely on the issue of insanity under the Trial 

i of, Lunatics Act, 1888, the evidence of the two prison doctors and 

another well-known psychiatric specialist being much relied’ upon, 

/ md not contested by the prosecution. The trial jury rejected this 


7 Jefence and Rivett was convicted. 


The issue facing the Lord Chief Justice, and Humphreys and 
-jellers JJ., was therefore, in its essence, a simple one. The 
medical evidence was unanimous that Rivett was a certifiably 
insane schizophrenic (four widely-experienced doctors expressing 


è 
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legally responsible by three juries, acting on technically impeccable 
instructions from the Bench. Two juries had found him fit to 
plead, and although there has been a tendency of recent years to 
equate unfitness to plead under the Criminal Lunatics Act, 1800, 
with certifiable insanity, it was clear that their verdicts were well- 
justified in law, Rivett having, for this purpose, sufħcient under- 
standing of the nature of the trial—R. v. Pritchard (1886) 7 C. & 
P. 808; R. v. Keary (1878) 14 Cox C.C. 148. At all events, under 
the Criminal Appeal Act, 1907, there can be no appeal from the 
decision of the jury on this issue. Similarly, as the third jury had 
found, it was clear that Rivett did not come within a strict reading 
of the M’Naughten Rules, for though agreed on the psychiatric 


diagnosis, the balance of the medical evidence was to the effect ` 


that he knew he was killing the girl, and knew that it was against 
the law. Consequently, the court dismissed the appeal. . The 
` Home Secretary did not. recommend a reprieve, and Rivett was 
hanged. 

In the course of a considered judgment, read by the Lord Chief 
Justice, it was stated that ‘the importance of this case, and it is 
one of importance, is that it gives this court the opportunity to 
` emphasise two matters of cardinal importance to the criminal law. | 
The first is that . . . it is responsibility and not merely insanity 
that is the true test. . .. The second matter for emphasis is 
that it is for the jury and not for medical men of whatever 
eminence to determine the issue.- Unless and until Parliament 
ordains that this question is to be determined by a panel of medical 
men, it is to a jury, after a proper direction by a judge, that by 
the law of this country the decision is to be entrusted’. No 
exception whatsoever can be taken to the accuracy of these points, 
and were they more widely appreciated much of the loose 
skirmishing between doctors and lawyers on the subject of the 
M’Naughten Rules would be avoided. However, it is submitted, 
with the greatest respect, that in this case, as in many others 
involving problems of insanity and responsibility, we have failed 
as-lawyers in a task that is implicit in the two points that Lord 
Goddard stressed. 

The duties of interpreting and applying the M’Naughten Rules 


lie respectively on the judge and the jury, but these functions must . 


necessarily be performed, at least partly, in the light of evidence T 


given by those who specialise in endeavouring to understand ; 
human motivation—the psychiatrists. These tasks create, as the 


law stands, tremendous problems of comprehension for the jury and ; 


of elucidation for the psychiatrist. This was excellently illustrated 
by Dr. Denis Hill’s confession to the Royal Commission on Capital 
Punishment (Minutes of Evidence 18, Question 8883) that after 


striving for an hour and a quarter in the witness box to explain the ; 
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significance of certain electro-encephalographic traces, he did not 
think that he had succeeded in making himself understood. 
Similarly, in Rivett’s case, it seems likely that the three juries were 
considerably confused by the conflict between law and medicine ; 
Mr. Justice Stable and the learned counsel talking in terms of 
cognition, the doctors in terms of volition, and no explanation of 
the relationship between them being advanced. Nor is this recon- 
ciliation easy to give, the ‘mind’ posited for purposes of legal 
responsibility being a 19th century abstraction not existing in 
reality. But, while as the law stands we assume its existence, we 
must surely be prepared to consider more fully the effect of 
diagnosable psychoses on it. Otherwise medical evidence becomes 
totally irrelevant. How could we assist a jury in a running-down 
case if our conception of a motor car did not include an under- 
standing of the effect of the absence of brakes? 

It can be argued, with force, that such an extremely complex 
decision’ should not rest with the jury; while it does, we as lawyers 
are under an inescapable duty to assist them by familiarising our- 
selves with the basic concepts of psychiatry. We have far to go. 
In the course of the judgment in Rivett’s case it was said: ‘ The 
evidence ‘that he was unfit to plead was that he was suffering from 
schizophrenia, which is apparently a modern and perhaps more 
imposing name for what used to be called dementia precox. This 
latter expression translated into English means defect of mind 
existing from an early age’. The translation and history is 
accurate, but it is a psychiatric truism that for many reasons 
‘dementia precox’ is a most misleading term. The onset of the 
psychosis now called schizophrenia need not occur ‘early’ in the 
patient’s life (pre-pubertal schizophrenia being uncommon), nor 
need it lead to ‘dementia’. Indeed, though the court could not 
have been considering it, ‘defect of mind existing from an early 
age’ is not unlike the definition of mental deficiency within the 
Mental Deficiency Acts, 1918 and 1927. True, the boundaries of 
schizophrenia are not accurately defined, and the clinical varieties 
tend to overlap; nevertheless it is a widely agreed psychiatric 
concept on the basis of which, on the certification of two doctors, 
the law is ready to detain a person in a mental asylum—probably 
for the duration of his life since the prognosis is bad in the 
present state of our therapeutic knowledge. 

There is no real doubt that, at present, schizophrenia is a 
necessary concept for the diagnosis of mental disorders. Were we 
to try to explain modern pleading and practice in terms of the 
18th century forms of action, and only in those terms, we would be 
placing ourselves in a situation similar to that in which we place 
the psychiatrist in a case such as Rivett’s. 

In a note one cannot embark on a consideration of the merits 
of the present law of insanity in criminal cases, and as the law 
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stands no exception can be taken to the decision in Rivett’s case, 
nor to the concluding argument of the judgment: ‘ Let it be 
assumed he suffered from schizophrenia, or whatever doctors may 
call it; let it be assumed that he killed the girl on a sudden 
impulse; a jury of his country are satisfied that he was responsible, 
and it is not for this court to say he was not’. But it would seem 
that if doctors are to give any evidence whatsoever on what is in 
the last resort a legal issue, we must be prepared to go further to 
meet them. 

The M’Naughten Rules work broad justice because we stretch 
them, and have post-sentence prerogative means of modifying 
their application. There are proportionately very few psychotics 
who, when committing a crime, do not in fact know what they are 
doing, and that it is either against the law or regarded as wrong by 
society. It is when, as here, the rules are rigidly applied (as they 
frequently are to homicides with sexual motivations) that their 
narrowness stands revealed. Their efficacy is at present the subject 
of much evidence before the Royal Commission on Capital Punish- 
ment; and many witnesses have pointed out their procrustean 
application, their concentration on cognition to the exclusion of 
volition, and their failure to give any weight to pathological 
emotional disturbances. But whatever may be the future rules 
as to insanity as a defence to a criminai charge, they will necessarily 
involve an’ analysis, at a certain level, of an offender’s mental 
motivations. This cannot be conducted effectively unless, as 
lawyers, we are prepared to make an effort to understand the 
concepts developed by those who devote their lives to a study 
of the mind. 

Norvat Morais. 


LEGISLATION BY ESTOPPEL 


Tze actual decision in The Falmouth Boat Construction Limited v. 
Howell, [1950] 1 All E. R. 538, is not of great importance but 
some passages in the judgment of Denning L.J. appear to raise 
important questions. The facts were that by the Restriction of 
Repair of Ships Order, 1940 (S.R. and O. 1940, No. 142) ship 
repairs could not be carried out without the ‘ authority of a licence 
granted by the Admiralty °. Work had been done by the appellant 
company, much of it being carried out with the verbal permission 
of the appropriate officer before a written licence was granted. The 
licence when granted did not quite cover all the work done, 
although all of it was carried out with the verbal approval of the 
licensing officer. The licence contained the usual condition 
avoiding it if unlicensed work were done and it was claimed that 
the excess work therefore made the licence void and, since then all 
the work was illegal, that the appellant company could claim 
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nothing in respect of it (Bostel Bros. v. Hurlock [1948] 2 All E.R. 
312). Similarly, it was alleged that following Jackson Stansfield 
v. Butterworth [1948] 2 All E.R. 558, ‘licence’ must here mean 
written licence and that therefore the verbal permission did not 
prevent this illegality arising. Both Singleton and Bucknill 
L.JJ. were content to find that in this context ‘licence’? was not 
thus restricted and that in the present circumstances oral per- 
mission was sufficient to comply with the order, hence no question 
of illegality arose. This interpretation was the more acceptable 
since clearly it was the basis on which the Admiralty had worked. 
To that extent the case does nothing more that show that the 
Jackson Stansfield Case did not lay down any general rule but 
that the form of each type of licence must be considered in the 
light of the appropriate circumstances. 

Denning L.J., although agreeing on this narrow ground, went 
farther by laying down a broad general principle which however 
found no echo in the judgments of his brethren. He held that even 
if an oral licence were not in law sufficient yet there was no 
illegality since ‘ whenever government officers in their dealings with 
a subject take on themselves to assume authority in a matter with 
` which the subject is concerned, he is entitled to rely on their 
having the authority which they assume. He does not know and 
cannot be expected to know the limits of their authority and he 
ought not to suffer if they exceed it’. The learned judge affirmed 
that it was this principle which he had applied in Robertson v. 
‘Minister of Pensions [1948] 2 All E.R. 767. It is however note- 
worthy, that, as applied in the present case, the principle goes 
much further than in Robertson’s Case. There the dispute was 
solely between the ‘ subject ’ to whom the representation had been 
made and the Crown. Here there were involved the rights of third 
parties since the dispute lay between two individuals one of whom 
was acting in reliance on the representations of an official. It is 
conceived that there is a substantial difference between the two 
sets of circumstances and that what is here admitted is in effect 
a new form of dispensing power, which thus broadly stated appears, 
with respect, to be too wide. 

It may be that the principle is to be limited to cases where the 
authority claimed is derived from orders or circulars not readily 
available to the public. That is the type of case which Denning 
L.J. had discussed before enunciating the principle set out above. 
Even on this basis it is perhaps worth noticing that the publication 
of such forms of sub-delegated legislation as was involved here and 
in Blackpool Corporation v. Locker [1948] 1 All E.R. 85, is 
possibly envisaged by SI 1, of 1948, and to that extent the difficulty 
of ascertaining the true position is no greater than in tracing the 
legal results of other forms of delegated legislation. It would seem 

Vor. 13 25 
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however from the whole judgment that the alleged principle is not 
thus limited but that such cases are only illustrations of the opera- 
tion of a broader rule. This reading is made more likely when 
Teference is made to the legislation involved in Robertson’s Case, 
none of which was of a sub-delegated type. It is true that 
frequently it is impossible to state with any degree of assurance 
the conclusion to be drawn from any series of statutory instruments, 
but that difficulty is not, peculiar to delegated legislation. 
Ambiguities of draftsmanship are not unknown in statutes. The 
solution of the difficulties would not however seem to lie in con- 
ceding the power of interpretation to the executive nor in endowing, 
even in particular instances, the interpretation of an official with 
legal validity. 

As between subject and the Crown the alleged rule may well be 
desirable particularly in view of the supposed inability to sue a 
servant of the Crown for breach of warranty of authority. Even 
here it is not a rule which can yet be regarded as established 
beyond question. Thus the judgment of Cassells J. in Minister of 
Agriculture v. Mathews [1949] 2 All E.R. 724, is entirely opposed 
to it (see particularly p. 729), although Robertson’s Case does not 
appear to have been there cited. Once however the alleged rule is 
extended beyond this, it appears, with respect, to be conferring too 
wide powers upon the officials of the Executive. The doctrine of 
the separation of powers if not to be overrated has still its uses. 


J. D. B. MITCHELL. 


JUDICIAL COMMENT ON THE FAILURE OF ACCUSED PERSONS TO 
TESTIFY 


Waugh v. R.? is a case of some importance, because it is the first 
decision of an appellate tribunal for more than thirty years on 
the character and scope of judicial comment on the failure of an 
accused person to testify. Whereas the rule deducible from pre- 
vious authority was that such comment was entirely a matter for 
the discretion of the trial judge, this decision of the Privy Council 
on appeal from Jamaica holds that the right to comment is sub- 
ject to limits and to appellate control. The decision is of greater 
importance as the Judicial Committee stated that the rules of 
Jamaican and English law were identical on this point. 

Waugh appealed against a conviction for murder. His story, 
which was consistently repeated by him several times on the day 
of the shooting, was that he shot the deceased whom he had dis- 
covered with a bag of coconuts on the estate which he, Waugh, 


1 (1950) 65 T.L.R. 554. 
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was employed to patrol and guard against coconut thieves. He 
stated that the deceased had attacked him. The story was sup- 
ported by the fact that a bag of coconuts and an iron tool which 
Waugh alleged: had been used in the attack on him were dis- 
covered shortly after the shooting. Waugh did not give evidence 
at his trial and the judge in his summing up commented on this 
omission nine times. The appellant argued, inter alia, that this 
conduct of the trial judge constituted a grave miscarriage of 
justice. The Judicial Committee upheld this submission and 
quashed the conviction. It is with this ground of the appeal alone 
that this note is concerned. 

Lord Oaksey who delivered the judgment of the Board stated 
that while it was true that a trial judge had a discretion in 
deciding whether he should comment on the accused’s failure to 
testify, the very fact that the prosecution was not permitted to 
comment showed how careful a judge should be in making such 
comment. The facts showed that Waugh had told a consistent 
story which was corroborated by the finding of the coconuts and 
the iron tool. Lord Oaksey further observed that in this case the 
Board was satisfied that Waugh’s counsel was fully justified in not 
calling him. On the facts the judge’s conduct may well have led 
the jury to conclude that no innocent man would have taken the 
course of not giving evidence. If the judge had made any com- 
‘ment at all, he ought at least to have pointed out to the jury that 
the accused was not bound to testify, and that it was for the 
prosecution to establish its case beyond reasonable doubt. 

This, as has been noted, is stated to be the rule of English law. 
The difficulty is- that previous authority, which was not discussed 
in the judgment, is consistent in holding that the decision as to 
whether a comment should be made and the scope of such com- 
ment is wholly a matter for the discretion of the trial judge. The 
English cases are all concerned with the Criminal Evidence Act, 
1898, under which an accused person is competent but not com- 
pellable to testify. In R. v. Rhodes? it was laid down by 
Russell L.C.J. in clear terms that while there might be cases in 
which comment was unwise, the question was entirely for the 
discretion of the judge. In R. v. Smith,’ though counsel on 
appeal argued that Scrutton J.’s comments had gone further than 
any he had previously heard, and were such as to suggest that the 
failure of the accused to testify was practically an admission of 
guilt, the Court of Criminal Appeal stated that this was not a 
ground for quashing the conviction. The judge might comment 
and it was not for an appellate court to say how far he should 


2 [1899] 1 Q.B. 77. 
3 (1915) 84 L.J.K.B. 2158; 11 C.A.R. 229. 
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have proceeded in such comment. Again in R. v. Voisin,* the 
Court of Criminal Appeal held the trial judge’s comment to be 
` justified and further stated in general terms that the judge’s com- 
ments were within his discretion and were not matters for an 
appeal court to review. 

In view of this line of authority which has held consistently 
that the scope of comment is not a matter for review by an 
appellate court, it is surprising and perhaps unfortunate that the 
Privy Council in arriving at a different conclusion did not discuss 
the earlier cases. The Board came to the. conclusion, on the 
evidence, that the defence was justified in not calling the accused. 
It is apparent that the trial judge who heard the evidence and 
observed the demeanour of the accused, arrived at a different con- 
clusion. Moreover, although conjecture is not profitable, it is a 
little surprising that Waugh, whose story had been so consistent, 
did not avail himself of the opportunity of telling it again. But 
what is most important is that the Judicial Committee in arriving 
at its decision, professedly on the basis of English law, has 
apparently ignored the contrary English authority on the point. 

There is no doubt that such comment as was made by the 
trial judge in this case was bound to have a marked effect on the 
jury. This, however, did not influence the Court of Criminal 
Appeal in R. v. Smith. It may not be inappropriate to raise the 
point here whether the privilege conferred upon an accused not to 
testify is justifiable in principle. As Wigmore® has observed, 
every claim of privilege involves the exclusion of relevant evidence, 
and there should be good policy grounds for the exclusion of such 
evidence. Clearly an accused should not be treated as an ordinary 
witness who is subject to cross-examination as to character, con- 
victions, etc. In the case of the accused-witness this would be 
_extremely prejudicial in its effect on the jury. The Criminal 
Evidence . Act, s. 1 (f), recognises this by severely restricting the 
cases in which questions as to the character or previous convictions 
of the accused or evidence thereof may be introduced. If this 
safeguard exists, it is submitted that the justification for giving 
the accused a privilege not to testify is open to question and may 
merit reconsideration. It may be that some innocent person will 
convict themselves out of their own mouths, but this is hardly 
enough in itself to ground a general privilege. However, if the 
privilege is to be maintained it is submitted that a more restrictive 
interpretation of its scope, which in accordance with the earlier 
English authority gives the trial judge an uncontrolled discretion 
as to the character and scope of comment on failure to testify, is 
to be preferred to the rule enunciated in the instant case. 


ZELMAN COWEN, 


4 [1918] 1 K.B. 531. 
5 Evidence (8rd ed. 1940), Vol. 8, p. 412. 
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IRREGULARITIES OF TRIAL 


Tue right of the accused (and/or his advisers) to hear all the 
evidence upon which the verdict will be based, so that he should 
be able to reply to it or to contradict it, is an essential protection 
of which he must under no circumstances be deprived. It is to be 
welcomed that the Court of Criminal Appeal in R. v. Green [1950] 
1 All E.R. 38 has insisted that any denial of this right will ipso 
facto be regarded as a substantial miscarriage of justice which must 
of necessity lead to a quashing of the conviction. 

‘In R. v. Bodmin Justices, ex p. McEwen [1947] 1 All E.R. 
109, at a hearing at petty sessions, the justices had interviewed 
a witness in the absence of the prisoner and his advisers after they 
had returned to their room to consider their sentence. The justices 
expressly declared that they had questioned the witness in the 
interests of the prisoner, but even so the Divisional Court (Lord 
Goddard C.J., Humphreys and Lewis JJ.) considered that this 
course of action could not possibly be justified, Lord Goddard 
saying : 

‘Time and again this court has said that justice must not 
only be done but must manifestly be seen to be done, and, if 
justices interview a witness in the absence of the accused, 
justice is not seen to be done, because the accused does not and 
cannot know what was said.’ 

The .principle that the conviction cannot stand even if the 
evidence so given or received is altogether for the prisoner’s benefit 
or of quite minor importance has now been re-affirmed in R. v. 
Green. Here the Court of Criminal Appeal quashed a conviction 
because, after the jury had retired, a communication was sent to 
them, at their request, by the recorder from his private room. 
Since neither the question nor the contents of the message were 
read out in court, they remained unknown to the appellant and 
his counsel. When the matter was raised upon appeal, the re- 
corder stated that his message had concerned a simple matter 
already previously dealt with in his summing up, and therefore 
contained nothing material or new, but was unable to recollect 
details. The Court of Criminal Appeal felt that it had no option 
but to allow the appeal. 

E. v. Furlong [1950] 1 All E.R. 686, decided a short time after, 
makes it clear that this irregularity might not have been regarded 
as fatal if it had been certain that the prisoner had not been 
deprived of his right to contradict. In that case the point upon 
which the jury, while considering their verdict, had sought and 
obtained the judge’s guidance was one upon which no argument 
could possibly have taken place in court. Though the message 
had not been read out until after the jury had returned their 
verdict, the Court of Criminal Appeal held that, in contrast to the 
circumstances in R. v. Green, there was no reason to say that 
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justice was not seen to be done, and therefore no ground for quash- 
ing the conviction. It is a nice distinction, but not unreal. 

Even outside criminal proceedings, this principle gains 
considerable practical importance in connection with hearings 
before the ubiquitous statutory tribunals exercising quasi- or semi- 
judicial functions. Lord Loreburn, in Board of Education v. Rice 
[1911] A.C. 179, thought that in all proceedings there ought 
always to be ‘a fair opportunity to those who are parties in the 
controversy for correcting or contradicting any relevant statement 
prejudicial to their view’. This opinion has been upheld whenever 
such matters have recently come before the ordinary courts. In 
Moxon v. Minister of Pensions [1945] K.B. 490, a case arising out 
of the Pensions Appeal Tribunals Act, 1948, Tucker J. stated : 

<.. . itis, I think, of the essence of “‘ evidence ” according 
to English ideas, when used in reference to judicial or quasi- 
judicial matters, that it should consist of oral statements or 
documents in writing which are made in the presence of or 
communicated to both parties before the tribunal reaches its 
decision’ (italics mine), 
and held that information communicated by the medical member 
of the tribunal to his colleagues during their deliberations could not 
be relied upon as ‘ evidence’ within the meaning of the Act. In 
R. v. Westminster Assessment Committee [1941] 1 K.B. 68, the 
Court of Appeal held that proceedings under the Rating Act, 1925, 
must be regulated on judicial principles and must give the parties 
an opportunity to make any observations they think fit upon 
matters brought before the tribunal upon which it may found its 
decision. In Errington v. Minister of Health [1985] 1 K.B. 249, 
an objeztion under the Housing Act, 1925, was upheld, because 
the tribunal concerned had heard evidence from one side in the 
absence of the other party, and had made an inspection on the 
spot without giving the interested party an opportunity to be 
present and/or to state his views. The 1949 Rent Control Act, 
on the other hand, with which a Divisional Court (Lord Goddard 
C.J., Humphreys and Jones JJ.) was recently concerned in R. v. 
Brighton Rent Tribunal, ex p. Marine Parade Estates [1950] 1 All 
E.R. 946, appears to give the rent tribunals power to act on their 
own knowledge and inspection. The Divisional Court therefore 
had to recognise that these tribunals, while under a duty to hear all 
the evidence tendered by the parties, are free to act on outside 
information received from third persons and uncommunicated to 
the parties. 

In their day-to-day work, most of these semi-judicial tribunals 
are bound solely by the specific wording of the Act creating them. 
It is well known that even corresponding tribunals in different 
parts of the country follow a widely divergent practice over which 
nobody seems to have any control. Semi-judicial tribunals must of 
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necessity proceed more informally than the courts of law; applica- 
tion of.the strict rules of procedure and admissibility of evidence 
which obtain in the courts in criminal and even in civil proceedings 
would not be practicable. But given the vast authority which 
they nowadays wield, it would be dangerous to overlook that they 
also administer the law. Universal observance of at least certain 
basic principles of procedure could be secured in these ad hoc 
tribunals, and as a first step towards it an inquiry into the practical 
working of this comparatively new machinery would appear to be 

both desirable and timely. 
H. A. HAMMELMANN. 


MATRIMONIAL DOMICILE 


Must the matrimonial domicile necessarily be the domicile of the 
husband at the date of the marriage? Although textbook writers, 
on balance, would today answer this question in the affirmative, 
the English decisions have not yet gone so far and, indeed, the 
Court of Appeal apparently would answer the question in the 
negative (see de Reneville v. de Reneville [1948] P. 109, at pp. 
114 and 122). It is interesting, therefore, to note that the 
Appellate Division of the Supreme Court of South Africa has now 
decided in favour of the former view, after considering not only 
the Dutch and South African authorities, but also English, 
American, French and Spanish. It may be recalled that the 
writings of Grotius, Paul and John Voet and Huber (who are all 
cited as authorities in English textbooks on conflict of laws) are 
sources of the Roman-Dutch common law in force in South Africa 
today, and are there cited and referred to daily in the courts. 

The facts of the case, Frankel’s Estate v. The Master [1950] 
1 S.A.L.R. 220, were very simple. In 1988 a domiciled German 
married in Czechoslovakia a domiciled Czechoslovak woman 
without any antenuptial contract. At the time of the marriage 
both parties intended and had determined to emigrate and establish 
their permanent home in Johannesburg, where the husband had 
been promised employment. About four months later the parties 
duly arrived at Johannesburg and the husband entered his 
‘ promised employment. The parties continued to live in South 
Africa until the husband’s death in 1948. The sole issue was 
whether the proprietary consequences of the marriage were 
governed by the law of the husband’s domicile at the time of the 
marriage, Germany, or by that of the intended matrimonial 
domicile, the Transvaal; the importance of the point was that by 
German law the marriage would not have been in community of 
property, whereas by Transvaal law it would have been, and if 
the estate could successfully have established the latter as the 
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governing law, the property liable to death duties would have 
been halved. 

The five appellate judges unanimously confirmed the decision of 
the two judges of first instance that the property rights of spouses 
are governed, in the absence of express contract, by the law of the 
matrimonial domicile and that the domicile of the husband at the 
time of the marriage is in all cases the matrimonial domicile. They 
rejected the argument that the governing law should be that of 
another domicile which the husband intends to acquire immediately 
or within a reasonable time after his marriage. In doing so, they 
followed the views expressed in Dicey (5th ed., p. 598), Cheshire (8rd 
ed., p. 651) and Foote (5th ed., p. 848). One of the grounds for the 
decision adopted by several judges was the great importance of 
certainty as to the governing law, which is achieved simply, though 
perhaps not entirely logically, by taking in every case the 
husband’s domicile at the time of marriage, whereas reference to 
the intentions of the parties as to a future home (which may well 
not be carried out for a long time or even at all) would involve 
difficulties and doubts. 

Schreiner J.A. went further and, after referring to the validity 
or otherwise of the original reasons or supposed reasons for a rule 
of law, went on to say (at p. 288): ‘ The certainty of a generally 
accepted rule should not, without good cause, be weakened by 
doubts as to the reasons that may have led to its establishment ’. 
This statement is entirely consonant with the practice of the 
English courts (cf. Hanau v. Ehrlich [1912] A.C. 89). 


James H. GEORGE. 
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Jolowicz, Historical Introduction to Roman Law; Huebner, History of 
Germanic Private Law; Savigny, Yom Beruf unsrer Zeit für Gesetzgebung 
und Rechtswissenschaft; Blackstone, Commentaries; Proh‘bitions del Roy; 
Markby, Elements of Law. For Section 1 of Chapter IV in Part IXI which is 
entitled Displacement of Mechanical by Rational Modes of Trial, the readings 
are taken from Millar, Formative Principles of Civil Procedure; Trevelyan, 
History of England; Glanvill, Tractatus de Legibus et Consuetudinibus 
Angliae; Anonymous, 41 Lib. Ass. pl. 41; Maitland, The Forms of Action at 
Common Law; Thayer, Preliminary Treatise on Evidence; Bushels Case, 
Vaughan 185. For Section V of Chapter 3 of Part V (the Factor of Per- 
sonnel) the extracts are from: Mott, Albright and Sammerling, Judicial 
Personnel; Lummus, The Trial Judge; Warner and Cabot, Changes im the 
Administration of Criminal Justice during the Past Fifty Years; Scrutton, 
The Work of the Commercial Couris; Gellhorn, Administrative Law; Report 
of Special Committee on Administrative Law, American Bar Association; 
Frankfurter, The Public and Its Government; White and Smith, Politics and 
Public Service; Henderson, The Federal Trade Commission; Dodds, The 
Public's Responsibility for Legislation. For the subsection on Defectives 
under Human Resources in the same Part the authorities are: Glueck, 
Mental Hygiene; Minnesota ex rel. Pearson v. Probate Court [809 U. S. 270] 
(commitment of psychopathic persons not convicted of crime); Buck v. Bell 
[274 U. S. 200} (compulsory sterilisation of mental defectives); Eugenical 
Sterilisation: A Reorientation of the Problem (American Neurological Assn. 
1936). For Law under Fascist Totalitarianism (Germany) the extracts are 
from Hess, Rede Anlässich der Eréffrungskundgebung des Juristentages 
1936; Frank, Rede auf der Schlusskundgebund des Deutchen Juristentages 
1936; Loewinstein, Law in the Third Reich; Neumann, Behemoth, The Struc- 
ture and Practice of National Socialism. Similarly for Law under Communist 
Totalitarianism: Wyshinsky, Sovetskoe Gosudarstvennoe Pravo (1988); 
Hazard, Soviet Law: An Introduction; Timashef, The Crisis in the Marxian 
Theory of Law; Volfson, Semeinoe Pravo (1988); Grazhdanskoe Pravo (1938); 
Wyzanski, Book Review in 60 Harv. L. Rev. 677. For the Section on Defectives 
under Human Resources which may be compared with the authorities men- 
tioned above we have: Law for the Prevention of Hereditarily Diseased 
Offspring, Germany (1933); Deuel, People under Hitler (1942); Law for the 
Protection of the Hereditary Health of the German People (Marriage Health 
Law) Germany (1935); Ziemer, Education for Death (1941). Finally for 
“What’s Past is Prologue’: Conant, Mducation in a Divided World; Myrdal, 
An American Dilemma; Veblen, The Theory of the Leisure Class; Benedict, 
Patterns of Culture; Simpson and Field, Social Engineering Through Law; 
Whitehead, Science and the Modern World. The above selection of sources 
may perhaps suggest that very little use has been made of case material but 
this is not so, the greater part of the very important chapter in Book II on 
Interests is composed of extracts from English and American cases of which 
something like a hundred have been used: they are preponderatingly 
American and to an English reader afford in themselves a fascinating view of 
American courts at work. 

The extracts from non-English sources are translated. Numerous foot- 
notes refer to large numbers of other works and articles, and this 
documentation is remarkably extensive, the references covering not only 
American and English works and periodicals but also, at any rate from time 
to time, German, French, Italian and Russian sources. The Preface, a 
valuable General Introduction by Roscoe Pound, and the general table of 
contents is repeated at the beginning of each Volume which can therefore be 
handled separately, though the indexes which include an author index, an 
index of texts and government documents, a table of cases (American and 
British), and a table of statutes (U. S., British and Commonwealth, German, 
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Russian, Italian, French and several other countries) will be found only at 
the end of Volume III. 

It is hardly necessary to point out that no similar work has previously 
appeared. Professor Jerome Hall’s valuable Readings in Jurisprudence is 
~ perhaps the nearest for comparison, but it is intended for less advanced 
students, and is lacking in the immense critical apparatus which is so obvious 
a feature of this work: the introductory sections to each part, the notes on 
different schools of thought, the explanatory notes and buttressing quotations 
are of the greatest value. Much of the continental material, and this is 
particularly true of Volume III which deals with Fascism and Communism, 
is not readily available to English readers, so that Law and Society is an 
invaluable source-book if for no other reason. 

As was to be expected, apart from the chapters on Totalitarianism, the 
great bulk of the material is taken from Anglo-American sources, but 
sufficient use of the leaders of the continental] schools is made to give an idea 
of their respective viewpoints and names such as Savigny, Grotius, Jellinek, 
Geny, Duguit, Collinet, Planiol appear from time to time, and there are 
numerous citations of continental authorities in the footnotes. Nevertheless I 
cannot help feeling that the use made of the great European jurists is hardly 
in balance for so substantial a work. Apart from footnote references no use 
is made of Von Jhering; Fustel de Coulanges is hardly used and Kohler not 
at all; Durkheim is strangely neglected; and considering the very proper 
importance which is attached to psychological problems by the authors it is 
strange to find no mention of Petrazycki. This criticism could be further 
elaborated. It is also a little strange that apart from Holmes no use is made 
of the American realist school except for footnote references: their work 
undoubtedly throws light on certain aspects of law in society. 

It is gratifying to an Englishman to find how substantial is the use made 
of English material. Closer consideration however shows that where this 
preponderates is in the early chapters where names like Maine, Vinogradoff, 
Hartland, Malinowski, Diamond appear frequently. In the case material, 
too, many interesting English judgments are used, but among the later legal 
writers English names are not many, and English readings are mostly taken 
from political or sociological writers. 

Apart from its value to students as a comprehensive survey of the sources, 
the book is of fascinating interest to any Jawyer, containing as it does vast 
pools of legal and sociological lore of, all kinds into which he can plunge at 
any point or time for refreshing draughts. As a prose anthology it is 
probably unique and second only in interest to the Encyclopedia Britannica. 
Take the section on Social Institutions and the ‘General morals’ for example 
and compare the case from 2 Campbell’s Reports about the prosecution of 
the soldier who bathed naked off the shore near Brighton with the modern 
prosecution of hikers for passing through the city of Yonkers improperly 
dressed. There are interesting and encouraging American cases on the cen- 
sorship—the judgment of Donahue J. in Commonwealth v. Forever Amber 
[32 Mass. L. Q. No. 2, 79] is as noteworthy for its wit as its good sense: 
‘The book by, its very repetition of Amber’s adventures in sex acts like a 
soporific rather than an aphrodisiac. While conducive to sleep it is not 
conducive to a desire to sleep with a member of the opposite sex” And 
what a stroke of genius to include the well-known case of Pratt G. K. v. 
Pratt P. and Mugg, as reported in Herbert, Uncommon Law, which throws 
more light on the working of the Divorce Court than the majority of cases 
reported in the official Law Reports. How up-to-date is the material may 
also be judged from the inclusion of a substantial extract from the speech of 
Jowitt L. C. on the problem of consummation of marriage when contraceptives 
. are used in Baxter v. Baxter [1948] A. C. 274. 

It would be possible to devote a whole issue of this review to a consideration 
of the many topics brought before the reader in these pages, or to picking 
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out and commenting on numbers of the cases and readings which are here 
placed before us. I hope however that I have said sufficient to make my 
readers understand the scope and interest of the work. Personally, I have 
found the time which I have spent working through its pages over the last 
few months extraordinarily rewarding. It has been one of the most refreshing 
and stimulating experiences that I can remember. 

C. 


Tse Institutions of Private Law. By Karr Renner. Edited 
by O. Kann-Freunp. [London : Routledge. viii and 807 pp. 
21s.] i 


Toven Dr. Renner’s well-known book belongs to a different age from ours, 
it still remains the best effort so far made to apply Marxist analysis to legal 
problems. Now, excellently translated by Dr. Agnes Schwarzschild, it 
appears for the first time in an English dress, with a remarkable introduc- 
tion, and most valuable notes, by Dr. Kahn-Freund. The degree, indeed, 
to which Dr. Kahn-Freund has enriched not merely the book itself, but the 
whole field of sociological jurisprudence, by his massive scholarship, his 
keen eye for the distinction between the living and the dead, and the ease 
with which he moves amid the complex legal literature of two very 
different legal systems is quite beyond ‘praise. Even if Dr. Renner’s volume 
were not worth translating for its own sake, in the form it has been given 
by Dr. Kahn-Freund it possesses something like classical stature. He has 
given us an admirable example of what it means to regard the social 
sciences as one, and to utilise their findings to bring out the meaning of 
legal forms. 

The central task Dr. Renner set himself when he wrote his book was to 
inquire why, though- legal norms may remain unchanged in any given society, 
yet those same norms may be found performing one social function at the 
beginning of a period, and a wholly different one at its close. He approaches 
the problem as a member of the positivist school, insisting that all law is 
a system of commands from a legal superior to its legal inferiors, and 
argues that what the law does is not to create social transformation, but to 
accept it as the expression of social changes effected from outside itself. He 
illustrates his views by analysing, with skill and penetration, the institution 
of private property in a capitalist society. As he saw, differently either 
from the society of feudal times, or from the character which any socialist 
society would assume, the inherent nature of a capitalist society was its 
refusal to have an order of goods or an order of labour, and, indeed, 
practically to refuse to society a functioning state-power in order to free the 

. will of the individual citizen from the constraint imposed upon his. use of 
his property. A capitalist system, therefore, sought, through its legal 
norms, to make the social process an immense accumulation of individual 
decisions unbound to any social function. The state-power protected pro- 
perty, whoever its owner, and however he cared to use it. It refused to 
compel men to work since that would destroy its primary principle of 
freedom of contract. It sought to abstain from looking upon property 
as anything more than my right to do what I wish with some definite object 
that is mine, whether the object be a piece of land, a book, or a factory. 
The ‘pure’ norms of a capitalist country seek to make public law into 
private law. They seek to make all social relations contractual relations, 
in which one person with a free will comes to an arrangement about purchase 
and sale with another person whose will is also free. Property, when 
unhampered by the interference of the state-power, thus co-ordinates human 
relations without destroying freedom. To adapt a famous sentence of 
Mr. Justice Holmes, in the ideal capitalist country, its legal norms, whether 
made by a legislature or made by a court, are seeking to enact Mr. Herbert 
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Spencer’s Social Statics. With absolute ownership and personal freedom 
everything is present to make a genuine society; the norms of private law can. 
create the ordered system of superiority and subordination which is necessary 
to transform the chaos of an atomised state of nature into the cosmos 
of an ordered society in which the ‘invisible hand’ infuses human relation- 
ships with the teleology necessary to the unity which permits survival. 

Yet, in fact, of course, we know that the static character of legal norms 
is purely conceptual and completely unreal. Since society is always dynamic, 
behind norms which often seem timeless there is infiltrated into the formal 
appearance a functional content which alters their inner essence at every turn 
of the road. The owner cannot in fact do what he will with his own; his 
will is always limited by decisions from outside it which make the direction 
of his will move in certain ways to certain ends by which he is bound, is, 
indeed, increasingly bound. All private property turns out, in practice, to 
be obliged to subordinate itself to social obligations which limit its power 
to regard itself as a source of sovereignty. This is to say that legal norms 
are only apparently unchanged; at sume time they must either be interpreted 
in terms of purposes their makers never foresaw, still less desired, or they 
are overturned by those who can no longer accept what the original 
purposes do to the citizens of a society. Dr. Renner shows in a brilliant 
way that, profoundly as the law influences the relations.of production, it 
can only maintain itself as law by a continuing adaptation, in any society, to 
the proportionality between the forces of production and the relations of 
production. In the society where this adaptability fails, either regulation 
changes the legal norms, as in the law of housing, or the establishment of 
minimum wages or maximum hours of labour, or the effort of the state- 
power forcibly to maintain legal norms which do not admit of adaptation is 
performed by extra-legal means. In the illustration of this immense historic 
process, Dr. Renner is able to show how Marx’s philosophy of history is, ` 
thus far, the most valuable guide that we possess. 

Dr. Kahn-Freund, in his illuminating introduction to Dr. Renner’s book, 
has rightly drawn attention to the two aspects of it in which its approach is 
no longer satisfactory. Legal positivism has no longer the confident status 
as doctrine it possessed nearly half a century ago. It expressed, in an 
important way, the outlook of a society fairly confident of itself, in large 
degree able to assume that the principles of a laissez-fairé economy were the 
rule, and not, increasingly, the exception, where the institutions of private law 
were as much liable to change as the price-system of a self-regulating 
market. It is, of course, obvious that legal positivism has been profoundly 
undermined by the economic changes of almost half a century. Two world 
wars, inflation and unemployment upon a scale not previously known, 
perhaps, since the: economic revolution of the sixteenth century, have made 
it far more difficult for the supposedly neutral legal norm to preserve its 
form while changing its substance than it was when it did not seem unreason-- 
able to regard private property as, in fact, an important means through which 
the sovereign power found its road to objective expression. Yet I agree 
with Dr. Kahn-Freund that the decay of economic individualism has by no 
means rendered obsolete Dr Renner’s insistence that the outward appearance 
of many legal norms is tacitly preserved by judges even when they are 
fully aware that it is obsolete. Dr. Kahn-Freund gives’ some illuminating 
examples from the common law in the law of contract and the law of 
negligence. I think he could well have gone further and argued that the 
judge is rare who will not, if he can, modify and mitigate and minimise the 
will of a legislature, for example, because he has become so accustomed 
to think in terms.of respect for ancient legal norms that he will make of 
them a higher law to which Parliament or Congress, a Government depart- 
ment or a State Legislature, must be compelled to conform, even if each 
of them has formally announced its decision to abandon conformity. 
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Certainly, it is not an exaggeration to say that this is the angle from 
which most—by no means all—the judges in the higher courts of Great 
Britain and the United States have approached the relation of the historic 
norms of the common law to those norms of administrative law which 
deliberately set out to innovate. I should not myself have described any 
court in which, in England, Lord Bramwell or Lord Sumner, or, in the United 
States, Mr. Justice Brewer or Mr. Justice McReynolds, were members as 
“spectators of the great social drama, serene and imperturbable’, even 
though ‘they suffer all the agonies and fight all the struggles of an actor 
in the play’. No one who reads the opinion of Lord Sumner in Roberts v. 
Hopwood,’ or the dissent of Mr. Justice McReynolds in Ashton v. Camaron 
‘County District? would be tempted to describe them as ‘spectators . . 
serene and imperturbable’; they were, on the contrary, part of the inner 
general staff of a great fighting army. When great social issues are at stake, 
the judge is all too rare who will, like Mr. Justice Holmes in Noble State 
Bank v. Haskell’ consciously sacrifice his knowledge of what is expedient 


. to an institution which embraces the obviously foolish out of obvious ignor- 


ance. Dr. Kahn-Freund quotes with warm approval the famous passage in 
The Common Law in which, nearly seventy years ago, Mr. Justice Holmes 
declared that ‘as the law is administered by able and experienced men’, 
[they] know too much to sacrifice good sense to a syllogism’. But it is 
well known that, after the passage, in 1896, of the Workmen’s Compensation 
Act, A. L. Smith M.R. was nothing so much as the leader of a small group 
of judges whose sense of public policy drove them quite precisely ‘to 
Sacrifice good sense to a syllogism’, even though they were ‘able and 
experienced men’. And anyone who compares the famous Mogul Case® 
with Quinn v. Leathem® will be interested in speculating just why Lord 
Brampton could arrive at the conclusion that the effort of a trade union 
to protect its members from unemployment is, somehow, different in kind 
from the effort of a combination of shipowners to protect their market from 
competition. ‘Able and experienced men’ whose emotions are, perhaps 
unconsciously, seriously engaged when they sit upon the Bench, do not seem 
to me, all in all, to act very differently from ‘able and experienced men’, also 
emotionally affected, who do not.sit upon the Bench. Men as different as 
Mr. Justice Miller and the late Franklin Roosevelt, Lord Citrine and Mr. 
Winston Churchill, are all at one in their broad acceptance of this view.” 
As Jhering put it, in the title of his famous book, there is a never- 


` ending ‘struggle for law’. And granted, as Madison said in the tenth 


~ 


number of The Federalist, that ‘the only durable source of faction is 
property’, all the major characteristics of law in any particular society 
at a given time, will be determined in any modern society where the instru- 
ments of production are privately owned, by the relations to which the 
system of ownership gives rise. In the first third of the nineteenth century, 
this was a commonplace to which men as different as Daniel Webster and 
Guizot, de Tocqueville and Lord Eldon would all have given their assent with- 
out much difficulty. The great turning point began to emerge with the birth 
of the Chartist Movement in England, the famous strike at Lyons in 1884, 
and the dissatisfaction with the system of which, perhaps, Metternich was 
the symbol, which is found alike in the Decembrist revolt in Russia, and the 
emergence of Left Hegelianism in France. Thenceforward, the tide of 


1 [1925] A.C. 575. 

2 [1936] 298 U.S. 513. 

3 219 U.S. 104, 676 (1911). 

4 The Common Law (Boston, 1882), pp. 35-6. 

5 Mogul Steamship Co. v. McGregor, Gow & Co. [1892] A.C. 25. 

6 [1901] A.C. 495. 

7 Cf. my Trade Unions in the New Society (N.Y., 1949), Chap. 3 passim, and 
especially pp. 106-13. 
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class-conflict mounts steadily until the great revolutionary outbreaks of 1848. 
It is only thereafter that the effort is continuous to prove that there is a 
necessary harmony in society, and that the law, above all in the courts, sets 
out with a serene and majestic impartiality to see that this harmony.is main- 
tained. There are many passages in the writings both of Marx and Engels in 
which they made it clear that they were aware of what this effort was intended 
to conceal; but neither of them was able to show in any’ detail how the 
changing character of productive relations changed also the substance of the 
law, even while it permitted the professional lawyer to use old categories . 
and old names for what were, in fact, completely new things. Dr. Renner’s 
book was the first attempt, of outstanding quality, to show how this occurred 
in one great field of law; and it should be added that a half-century of 
further research has not, even when the great volume of investigation in 
Soviet Russia is taken into account, produced a better example of what 
Marxism applied to law might hope to reveal. Set as it is in a contemporary 
background by Dr. Kahn-Freund in a remarkable combination of learning 
and imaginative insight, it ought to evoke that re-examination of the bases of 
the Common Law in England which Bentham began, and Holmes sought to 
continue until his judicial duties confined him to occasional forays only into 
the subject: In other fields, there have been promising beginnings, though 
their area has been small. The supreme need is to look at the whole of our 
law in terms of Marxism, and with the courage and sense of urgency that 
made Bentham so unique a figure in English legal history. Not the least of 
Dr. Kahn-Freund’s services in editing Dr. Renner’s book is that he has 
re-emphasised to all who read him how much we could hope for from a Marxist 


school of jurisprudence. ; 
Harorn J. Lasxz. . 


Law AND THE Mopern Minn. By Jerome Frank. [London : 
Stevens & Sons, Ltd. 1949. pp. xxxi and 368 (with index). 
25s. net. | 


Few if any works on legal theory have had a more stimulating effect on our 

generation than this essay by Judge Frank, which first appeared in the U.S.A. 

in 1930. Although the author’s pen has since that time been very active, and 

although other members of the same school have been far from silent, chiefly 

perhaps in the pages of the reviews, it remains the best statement of what has. 
been called the ‘new realism’, and Messrs. Stevens are therefore to be con- 

gratulated upon making it available for English readers, to whose attention it 

can be heartily commended. - 

It is particularly good that the book should be readily available, because 
Judge Frank’s views, expressed as they sometimes are with over-emphasis, and 
even exaggeration, have been a good deal misrepresented by some of his 
orthodox critics, and it is well that English lawyers should be able to discover 
from his own book what exactly his thesis is. 

The thinking of the American ‘realists’ derives from Holmes, who was 
sceptical of orthodox legal conceptions which he considered as often nothing 
more than outworn dogmas, and looking for some more realistic foundation for 
legal thinking was driven to find it in what judges actually do in courts. For 
a long time Holmes was a voice crying in the wilderness, but eventually the 
dams burst and a torrent of legal scepticism poured out. The ‘ realists’ do not 
form a school or hold to any one body of doctrine. They are united only in 
being sceptical of the classical theories which held sway in the Law Schools 
when they were young, and are ‘ realists’ only in the sertse that they endeavour 
to probe beneath the conventional picture which judges and professors have 
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given to the world of the way the law works, in order to discover what really 
goes on in courts and lawyers’ offices. In his preface to this the sixth American 
printing Judge Frank expresses a wish to abandon the term ‘ realist’ in favour 
of ‘constructive sceptic’, partly on the ground that the term ‘ realist’ already 
has a well-known meaning in philosophy, and that a meaning which bears no 
relation to that which it possesses here. It seems unlikely, however, that his 
desires will be granted: a title of this kind once given, or assumed, tends to 
stick. 

The ‘basic legal myth’ which Judge Frank attacks is that of certainty. 
Not only does he think that the law cannot be certain, but he is sure that it 
would be an evil thing for the community if it could be. But lawyers believe 
or pretend that law is certain, thus deluding themselves, and what is more 
important the public, which, brought up against the hard fact that the law which 
they purchase at a great cost is not by any means certain, declaim against the 
dishonesty of lawyers. 

Why this obsession with certainty? Our author does not much like the 
common-sense explanation that certainty is necessary if civilised life is to go 
on at all, and seeks a number of other explanations largely of a psychological 
character. Here we have one of the most valuable and interesting aspects of 
Judge Frank’s work. Since Petrazycki very little attention has been paid to 
the psychological basis of law and, of course, his work was done before Freud 
had revolutionised thought on this subject. Judge Frank without being a 
disciple of the great psychoanalyst is well versed in and generally sympathetic 
to the teaching of the psychoanalytic school of psychology, and has been one of 
the first to submit the workings of the legal mind to the flood of light which 
that school has been able to pour upon the workings of the mind in general. 

Nevertheless I still feel that there is a great deal to be said for the common- 
sense view about certainty. Civilised life, and especially civilised life in modern 
communities, is just not possible without a high degree of certainty in respect 
of the rules of conduct which govern it. The attempt to secure this by the 
ruthless application of logical extension is no doubt open to all the contempt 
which Judge Frank, following Holmes, pours upon it, though even so those who 
try it, whom he attacks as ‘ Bealists’, from the name of the late Professor 
Beale, one of their most distinguished leaders, have done great service to legal 
theory. But Holmes, Frank, and their school have run too far to the opposite 
extreme in founding the law entirely on what judges decide in courts of law. 
Practical jurists are always too much preoccupied with courts; as Lord Bowen 
remarked, in a phrase which has never had the attention which it deserves, they 
see the ‘ pathology and not the physiology’ of the subject. To describe law as 
what courts do is really a form of ‘Bealism’ and just as unrealistic as to 
appraise the human animal from operations carried out upon his body in 
hospitals. Both events throw a lot of light on the working of their subject- 
matters, but the actual working goes on quite independently of either courts 
or hospitals. 

Nobody could agree with Judge Frank more.than I do about the importance 
of maintaining fluidity, but as Pound has pointed out it is at the growing 
points that we need this fluidity; after all if the backbone were to become fluid 
the body would collapse. As with life generally the problem here is that of main- 
taining a balance between elasticity and rigidity.1 Pound was quite right when 
he said that the economic order requires certainty, and Judge Frank appreciates 
to the full the strength of Pound’s position on this point, for he returns to the 
subject more than once, but the weakness of his case is demonstrated by the 
unreality of his argument. Pound has said, for example, that the rules govern- 
ing payment in commercial transactions must be very clear and certain and he 
instances bills of exchange and promissory notes. It is a good illustration. 


1 I have discussed this problem in some detail in respect of the rules of mercantile 
law in ‘ The Conflict of Law and Commerce’, 48 L.Q.R. 51. 


VoL. 13 ; 26 
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Although there may be still a few growing points in this branch of the law 
` the central rules are no longer in any sort of doubt. The holder in due course 
of a bill has a moral certainty that the acceptor will pay, providing always 
that he is solvent, which is a trade, not a legal, risk. No, says Judge Frank, 
the holder may be met by several possible defences. This is, of course, true, 
but the purely legal defences such as non est factum, bill never delivered, etc., 
are so rarely operative that Judge Frank is driven to put the defendant to 
the extremes of going into the witness-box to commit perjury, and to the even 
more unlikely assumption that the court will believe him, in order to ensure 
that the holder’s reasonable belief that he will get his money may be defeated.” 
But actually, of course, this sort of thing does not happen once in a hundred 
times, and if the betting is 100 to 1 in my favour it is ‘certain’ enough for me. 
If I engage a chauffeur it is, of course, possible that he is in the last stages of 
heart disease and will die at the wheel while driving me along the edge of a 
precipice, and no doubt life is to this extent, and in many other ways, ‘ uncer- 
tain’, but if that were all Judge Frank meant he would have written a great 
many books to state the obvious. Of course he does not mean that at all, but 
he seems to have persuaded himself that the position of the holder of a good 
commercial bill is in fact uncertain—perhaps he ought himself to consult a 
psychoanalyst. 

In the vast majority of commercial transactions there is no question of 
litigation ever arising, and the picture which Judge Frank draws of the wise 
legal adviser who can never conscientiously give-his client legal advice which 
is certain in its effect is quite unrealistic. Suppose, as happens thousands of 
times every year, a solicitor is advising his client on the formation of a private 
company: he will tell him of a whole set of requirements under the Companies 
Acts which are drafted in perfectly clear language and which can be and are 
observed without difficulty. When the company has been incorporated he will 
tell him of a further set of rules, in regard, for example, to making annual and 
other returns. There is no difficulty about these either. Moreover the solicitor 
will be able to tell the client with something like one hundred per cent. certainty 
what will happen to him if he by inadvertence neglects to comply with one of 
these rules. This is a much more accurate account of how the law ‘really’ 
works than is the account of the system which appears in Judge Frank’s 
writings, which is calculated to fill any layman with ‘ despair and despondency ’. 

I have taken up a great deal of space in criticising Judge Frank’s central 
thesis, which has not, of course, met with much support among legal writers. 
It has, however, been vastly stimulating to thought -and.to discussion. More- 
over his concentration upon the work of courts has led him to pay particular 
attention to the problem of the judicial process, and especially to that part 
of it which is concerned with the elucidation of fact. A great deal of lip 
service has been paid to the importance of fact finding, but the fact remains 
that prestige centres about law finding, which is, as Judge Frank points out, 
in reality law making. This rather unfortunate tendency has increased with 
the growing power of the Law Schools over the last half century or more. If 
the Frank School has started a trend in the opposite direction, and it is as yet 
too early to judge of this, it will have rendered an invaluable service to the 
administration of justice. This side of his work, upon which he has concen- 
trated a great deal of his later books, seems to me to be more likely to produce 
fruit of permanent value than is his tilting against orthodox jurisprudence. 

The later part of Law and the Modern Mind is devoted to an appraisal of 
the attitude of a number of eminent modern jurists to this so-called ‘basic 
. myth’ of certainty and contains some acute criticism of the work of Pound, 


2 Judge Frank relies so frequently in his writings on perjury for the purpose 
of defeating litigants with ‘ cast-iron’ cases, see his new book Courts on Trial, 
that one is forced to assume that there is a great deal more perjury, and more 
successful perjury, in America, than occurs in England. 
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Ihering, Demogue, Wurzel and Cardozo. The thinking of Holmes, of course, 
dominates the whole work, which not inappropriately concludes with a short 
summary entitled ‘Mr. Justice Oliver Wendell Holmes, the Completely Adult 
Jurist’. There are no less than ten appendices, in several of which the main 
argument of the book is elaborated, and it is difficult to see why the work, 
which is of high quality, should be relegated in this way: I refer particularly 
to the notes on Rule-Fetichism and Realism, and to the notes on Fictions. 

Those readers who are not familiar with the work of Judge Frank will enjoy 
the wide scholarship which he has so completely at his service. Other legal 
writers may be more profoundly versed in the literature of the law itself, but 
I am acquainted with no one who is able to make such felicitous use, both in 
illustration and argument, of material from the arts, literature and music 
particularly, from philosophy, from psychology, from anthropology, from 
semantics, from the natural sciences, indeed from almost every ‘branch of 
thought. In his later work it is not unusual to find our author still elaborating 
the themes of Law and the Modern Mind, but doing so with such a wealth of 
new allusion that it remains a pleasure to read the old argument—it is rather 
like, to ‘say it with music’, Beethoven’s piano sonata in E major, Op. 109, 
which has no less than six variations in the final movement! 

Ç; 


TWENTIETH CENTURY LEGAL Pamosopuy SERIES : VOL. III, Lary- 
AMERICAN LecaL PuiLosoray. By Lurs Recaséns SICHES, 
CarLos Cossio, JUAN LLAMBÍAS DE AZEVEDO and EDUARDO 
Garcia Máynez. With an Introduction by Joser L. Kunz. 
Harvard University Press. [London : Geoffrey Cumberlege, 
Oxford University Press. 1948. xxxvii and 557 pp. 48s.] 


Tus book is one of the Twentieth Century Legal Philosophy Series published 
under the auspices of the Association of American Law Schools. Its purpose is 
to present to Anglo-American readers the views of the best modern represen- 
tative writers on legal philosophy in Latin-America. 

It has taken a long time to review this book, but the excuse must be that it is 
not easy reading. Thus some effort is required to understand clearly ‘what 
Professor Carlos Cossio means in his essay on ‘ Phenomenology of the Decision’ 
when he writes (at p. 356): ‘Comprehension seems somewhat like intellection: 
it also is a seeing with intelligence, but it is not a seeing which implies nothing 
more than the seeing, for it is a seeing which sees the coming to see which refers 
the seeing to the I... On the other hand in the comprehension of what is seen 
it is seen with the quality of seen because this quality forms the being of what 
is seen: if what we love we love with the quality of beloved it is because that 
being beloved forms the very object loved’. The author adds that ‘this 
example is particularly illustrative ’. 

It is doubtful whether the English reader would be able to understand with 
much profit the essays in this book if he did not have the admirably clear 
introduction by Professor Josef L. Kunz to act as a guide. He begins by 
pointing out that there is no Latin-American Legal Philosophy in the sense 
of original and typically Latin-American thought as it is based in large part 
on a restatement of European philosophical ideas. During the Nineteenth 
Century the predominant influence was French, but in recent years the South 
Americans have turned to German and Austrian philosophy and jurisprudence. 
It is the Phenomenology of Edmund Husserl which has had the greatest influ- 
ence. His intuition is a special faculty of understanding, an ‘intellectual’ or 
‘eidetic’ intuition. Those who have not achieved this ‘eidetic’ intuition will 
find part of this book hard going. It is also necessary to understand the 
philosophy of Heidegger who holds that all human existence is ‘being-in-the- 
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world’, or, as. Ortega y Gasset expresses it, ‘ co-presence of the world with me 
and of me with the world’. Judging from this book the German influence has 
not been altogether a happy one. The originally vague German ideas, trans- 
literated into Spanish, and then finally translated into English, leave the reader 
with the feeling that he is engulfed in a fog penetrated only occasionally by a 
ray of light. 

The first 340 pages consist of a translation, by the distinguished scholar 
Professor Gordon Ireland, of Professor Luis Recaséns Siches’s book ‘Human 
Life, Society and Law’. Siches was born in Guatemala, but was taken to 
Spain in early childhood. After studying under Stammler and Kelsen he became 
a professor of law at the Central University in Madrid, but with the outbreak 
of the civil war in Spain he went to Mexico where he became professor of 
philosophy of law in the National University. 

In the first part of his book Professor Siches discusses the problem of 


_ human life, of free will, of culture as a system of functions of human life, and ` 


various other philosophic questions. Having established his basic principles, 
he then distinguishes between law and morals, the essence of the juridical 
norm consisting (at p. 85) ‘in employing, if necessary, all means to avoid that 
there shall be produced behaviour contrary to what it ordains and to impose 
that at any cost’. This would seem to exclude religious, international, and 
customary law, as no one of them can be explained as being based on force. 
He then defines positive law as the will of the State expressed in juridical 
norms which rest in the final instance on the constitution. The validity of the 
constitution must be taken for granted by the jurist. -We thus reach Kelsen’s 
hypothetical fundamental norm. Professor Siches departs, however, from 
Kelsen when considering the nature of the State and its relation to law. 
Although it is true, he says, that from a strictly juridical point of view the 
State expresses itself only as law and by means of law, nevertheless, we must 
recognise that it is founded originally by a social reality. In the final part of 
his work Professor Siches discusses the philosophy of juridical values. This is 
extremely interesting as his analysis of the various theories that have been 
advanced on this subject is original and acute. His own conclusion is that 
‘security presents itself as a great good when it is put at the service of the 
supreme values of individuality ’. 

Carlos Cossio is Professor of Philosophy of Law in the National University 
of La Plata. His essay is the introduction to his book on ‘The Egological 
Theory of the Law’, and, as may be judged from the extract quoted above, 
is not easy reading. He says (at p. 848) that ‘unlike juridical rationalism, 
the egological theory considers that the objects to be known by the jurist 
are not rules, but human’ conduct viewed from a certain particular angle’. 
This sounds like the extreme American realist school, but Cossio does not 
accept the resemblance. Perhaps the most interesting, and certainly the most 
lucid part of his essay is that in which some of the actual decisions rendered by 
the courts are analysed and discussed. 

Professor Juan Llambfas de Azevedo of the University of Montevideo 

. contributes a brief essay on ‘The Eidetics and Aporetics of the Law’. He 
reaches the conclusion that ‘we may define positive law—as a collective object— 
as a bilateral and retributive system of dispositions proposed by man to regulate 
the social conduct of a circle of men and as a means of realising the values of 
the community’. 

The volume concludes with two essays by Eduardo Garcia Maynez, Professor 
of Philosophy of Law in the National University of Mexico. The first one 


entitled ‘The Philosophical—Juridical Problem of the Validity of Law’ is, 


in large part, a defence of natural law, an expression of ‘ faith in the existence 
of absolute values’. The author takes the position that law, to be valid 
philosophically, must realise objective values of which justice is the highest. 
The second essay on ‘Liberty as Right and Power’ is an exercise of great 
value in analytical jurisprudence. The conclusion reached by Professor Méynez 
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is that legal liberty is the authority, granted by the positive law to every 
person to exercise or_ not to exercise any right, in so far as the content 
of the right in question is not reduced to the performance of the person’s 
duty. 

Professor Kunz in his introduction to this book says that ‘a knowledge of the 
most significant Latin-American writings in jurisprudence will obviously 
contribute to the understanding of our neighbours to the south’. It cannot be 
said that such an understanding will be acquired easily in these pages, but the 
time spent in reading them will not have been wasted, for what is contained 
in them is both interesting and important. - 

A. L. Goopuart. 


Lo SCIOGLIMENTO DELLE ASSEMBLEE PARLAMENTARI. By GIUSEPPE 
Guarino. Pubblicazioni della Facoltà Giuridica dell’ Universita 
di Napoli, II. [Napoli. Casa Editrice Dott. Eugenio Jovene. 
1948. 298 pp. Price (in Naples) 900 Lire. ] 


COMMENTO a TOCQUEVILLE. By Gino Gorra. [Milano: Dott. A. 
Giuffré, editore, 1948. 845 pp. Price 770 Lire net.] 


Tue removal of the strait-jacket of Fascism has given the subtle and lively 
Italian genius both the opportunity and the need to re-explore the fields of 
political theory and practice. Dr. Guarino examines, clearly and methodically, 
the occasions and methods of dissolution of Parliament in Britain (where he 
has the wisdom to see that private correspondence and memoirs often throw 
more light than do the textbooks on our constitutional working), in Italy 
before 1922, and in the Weimar Republic; he considers the purposes which a 
dissolution may serve and its effects on the stability of constitution and 
government. A final chapter deals with the right of dissolution in the French 
Constitution of 27th October, 1946. His work should be not only helpful to 
his fellow-countrymen, but interesting and informative to all students of 
constitutional law and political institutions. 
Dr. Gorla’s work is not so much a detailed commentary on Tocqueville as 
a plea for the relevance of Tocqueville’s ideas to our contemporary problems. 
What he finds congenial in Tocqueville is the relativistic and historical view 
of the function of law in society and, above all, the aristocratic conception of 
rights, which rests on a sentiment of personal dignity and responsibility. The 
feudal-lord felt his rights to be his just because he was his own strong self, 
In such ages the prime task of law may well be to assert the claims of society 
against overweening personalities. But with the growth of central authority 
the balance swings; the State becomes strongef and men are all reduced to 
the same level of weakness as single, separate individuals, whose rights are 
not only construed by legal theory but felt by their holders as concessions 
from an omnipotent State. Theories of natural rights avail little because 
they are based on ‘abstract individualism’ and not on personality felt as 
such. Dr. Gorla attaches importance to the psychological question of how 
men’ feel themselves in. relation to the law, and he shrewdly indicates the 
- psychological difference between Continental doctrines of natural rights and 
the traditional liberties secured by the English Common Law, which are not- 
deduced from any systematic philosophy, but rest strongly on historic 
memories. At the present moment the need is to find some effective way of 
ensuring that rights, with their corresponding responsibilities, shall be felt 
as essential elements of personality and asserted as such against States 
which are not only omnipotent in legal theory but totalitarian in their 
practice of government; here, Dr. Gorla claims, a re-reading of Tocqueville 
may help. 
A. H. CAMPBELL. 


S 
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Dr. JoHNSON AND THE Law. By Sir Arso McNam, x.c. [Cam- 
bridge : at the University Press. 1948. xiiand116 pp. 7s. 6d.] 


Tue modest dimensions and moderate price of this little book must not be 
allowed to conceal the fact that it is closely packed with riches, and that 
repeated perusals will result in further discoveries; above all, it has the great 
merit of sending the reader back to the sources, whence he will embark upon all 
sorts of explorations on his own account. 

There were times when Johnson felt that he ought to have been a lawyer, 
and recalled his early lack of opportunity with regret, although certainly with- 
out rancour. The law was not a closed profession by any means, and men as 
poor as Johnson not infrequently achieved success at the bar. The chances of 
his early life had not Jed him towards the law, however, and so we have the 
entertaining problem which Sir Arnold (as an ex post facto careers-adviser) 
considers in this little book: was Johnson a great lawyer manqué? Would a 
wise friend have advised young Johnson to go to the bar? If he had entered 
the profession, would he have attained an eminent position in it? 

Johnson certainly had a wide acquaintance among the profession, and Sir 
Arnold runs through the list of Johnson’s circle. Hardwicke and Mansfield he 
never met, and the latter presided over a set of his own; Blackstone he met but 
once. Thurlow was a kindred spirit and a match in verbal combat. His 
friendship with Sir Robert Chambers ended before his interest in law was 
aroused. Of the other lawyers in the list, the most interesting is Daines 
Barrington, who received the signal honour of being sought out by the Doctor, 
. after having read his Observations on the Statutes. I therefore feel led to 
suggest that it was legal history which aroused Johnson’s keenest interest, and 
that if Johnson had devoted himself to legal studies he would most probably 
have joined the brilliant group of historical and comparative jurists—Barring- 
ton, Jones, Lord Kames (whom he disliked), and Blackstone—who contrast so 
remarkably with the stagnant mass of obsolete technicalities which governed a 
large part of legal practice in that century. 

The imperfect catalogue of his books shows that he had a great deal of law 
on his shelves, and his works show that he had read some of it, to say the least. 
He advised the king’s librarian to collect canonist and civilian books, and 
especially the works of the feudalists (the legal historian in Johnson speaks 
again!). Boswell and others sometimes submitted cases to the Doctor. His 
comments show a broad philosophical approach and his characteristic common- 
sense. Obviously he never ventured an opinion upon those points of pleading 
upon which so much, in practice, depended in the eighteenth century. When 
he thought of himself as a lawyer it seems to have been in terms of Cicero and 
Grotius rather than of Coke and Mansfield; but it could hardly be otherwise 
with one who had never embarked upon professional studies. Could he have 
kept up the pace? Johnson was lazy, and knew it; but like some other lazy 
men, he was capable of prodigious effort when sufficiently spurred—the 
Dictionary is there to prove it. He might have spent his energy on reading 
for the bar instead of compiling the Dictionary, thus acquiring the technical 
equipment which he lacked; but even so, can one imagine Johnson writing better 
Commentaries than Blackstone’s? His approach would now be called socio- 
logical, judging from a number of his remarks, but although society was a 
fascinating problem for him, it was immediate human contacts which he liked best. 
Perhaps he answered Sir Arnold’s question, quite unconsciously, when he said 
that ‘ Lawyers know life practically `. Johnson admired lawyers because they were 
men of the world, not because they were men of law, and his wish to have been 
a lawyer was produced by his intense passion for life and intellectual combat 
with his peers rather than by a temperament that was naturally of a legal cast. 

` Whatever regrets Johnson may have felt, posterity will be grateful that he 
did not give to a profession what was meant for mankind. 
T. F. T. Precxsert. 
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Five Jewiso LAWYERS or THE Common Law. By Artuur L, GooD- 
HART, K.B.E., K.C., Professor of Jurisprudence in the University 
of Oxford. [London, Toronto, New York : Geoffrey Cumber- 
lege (Oxford University Press). 1949. 74 pp.] 


Ix 19388 when the intellectual attack of Nazism on German Jewry was 
reaching its climax, Professor Sinzheimer, a distinguished German refugee 
scholar, published a stately volume on the Jüdische Klassiker der deutschen 
Rechtswissenschaft. Professor Goodhart has now presented us with a 
companion work—characteristically different in manner of presentation, 
size, and contents from the work of Professor Sinzheimer, but nevertheless 
inviting comparison. No doubt, Professor Goodhart faced a much more 
difficult task than his Continental predecessor. Sinzheimer’s ‘classical 
jurists’ were—as befits the Continental legal tradition—without exception 
theoreticians of distinction. In his long list of distinguished men, there is not 
a single practitioner. Professor Goodhart’s five common lawyers, on the 
other hand, are all practitioners, though one of them, Benjamin, has also won 
fame as a writer and another, Cardozo, has enriched theory by a number of 
notable contributions to legal methodology. No doubt, it is a much more 
difficult task to reconstruct the personality of a practitioner out of what is 
known of his work, than it is to paint a picture of a theoretical jurist, whose 
‘publications will reveal much, if not most, of his life and his strivings. Pro- 
fessor Sinzheimer was writing under the stress of an exciting and decisive 
struggle. His work necessarily retained some of the traces of that struggle. 
It tried to prove that the scurrilous Nazi-thesis that Jews had undermined 
the spirit of German law, was untrue. However little effort may have been 
required for this proof, his work here and there acquired an apologetic 
tinge. No such outside considerations deflected Professor Goodhart from 
his task of giving a clear, concise and, above all, a living presentation of the 
achievements of his heroes in the field of the common law, a task which 
he has solved with that elegance and wealth of significant detail, which dis- 
tinguishes all his writings. For a first impression of his five lawyers, 
Benjamin, Jessel, Brandeis, Lord Reading and Cardozo, every student of 
Jurisprudence will turn to this graceful work, which gives ample guidance 
for further reading and study. 

There is, perhaps, one most startling difference between the heroes of 
Professor Goodhart’s book and those of Professor Sinzheimer. Not one of 
the ‘legal classics’ of Professor Sinzheimer was actually a member of the 
Jewish community. All of them were Christians by religion, some of them, 
like Friedrich Stahl, with the strongest conviction, although Jewish by origin. 
Some of them were even decidedly hostile to those who still remained within 
the Jewish fold, above all, again, Friedrich Stahl. It is significant that all 
the five common lawyers whom Professor Goodhart describes actually 
remained members of their community, even though the attachment of some 
of them to the Jewish religion and to the Jewish community was not par- 
ticularly strong. In fact, Brandeis, who for long was one of the leading 
figures in American Zionism, is the only one who placed his great gifts not 
only at the service of the common law, but also at that of the Jewish people. 
No doubt, the greater freedom of life in this country and the U.S.A. as 
compared to Germany and Austria, made it possible for the other four to 
retain a connection which does not seem to have meant a real, spiritual bond 
for any one. of them. 

Professor Sinzheimer’s book deals with a story which has come to an 
end. There will be no more Jewish legal classics in Germany. As Rabbi 
Leo Baeck, the revered leader of German Jewry, has rightly said: ‘The 
history of German Jewry is at an end’, even though a few Jews may con- 
tinue to live—one may hope unmolested—in Germany. But what is the 
future of the Jewish contribution to common law? Some three years ago 
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when Professor Goodhart delivered the lecture which forms the basis of this 
book, that question did not seem problematical. Since then, the State of 
Israel has come into existence and, though, no doubt, Jews will continue to 
live in the ‘diaspora’ and little will, one can confidently expect, be changed 
in their status in the countries of the common. law, one may well be entitled to 
wonder to which extent the new development will result in diverting the most 
virile elements from contributing to Western civilisation. Perhaps it is not 
too fanciful to imagine that—contrary to Arthur Koestler’s recent forecast— 
the new trend may strengthen the influence on the thinking of Jews of the 
characteristically Judaic ideas. It is not easy to imagine, that a Jew could 
today—as did Benjamin—become a champion of what have been called 
‘Egyptian ideology’. 

Professor Goodhart in his thoughtful postscript deals with the particularly 
Jewish traits of his heroes. He sees them in their fundamental liberalism, 
their clarity of thought, their interest in scholarship, their confidence in the 
face of adversity. But in considering these traits one must remember that 
these were men to whom—with the exception of Brandeis—Jewish tradition 
meant not very much, at best a background, none too clearly remembered, 
and perhaps never properly seen. What would the outlook of these men 
have been, if they had been more closely integrated into Jewish life, if they 
had read the Psalms and the Prophets in their original language, if the 
treasures of rabbinical lore and learning had been open to them, if they had 
taken part in the centuries-old struggle of the Jews for their corporate survival? 
Would it have meant that their contribution to the common law would have 
been even greater than it has actually been? The present writer may be 
biassed in his conviction that the answer to this last question can only be in 
the affirmative. 

E. J. Conn. 


Jort Osiications. By GLANVILLE L. Wiis, LL.D.(Cantab). 
[London : Butterworth & Co. (Publishers), Ltd. 1949. 
158 pp. Price 21s.] 


Proressor Glanville Williams states in his Preface that his objects in 
writing this most learned and fascinating book were: (1) to fill a gap in 
legal -literature by a full exposition of the law relating to joint and joint and 
several liability in contract, quasi-contract and trusts, and (2) to draw 
attention to the seriously defective state of the law in the hope that this may 
lead to legislative reconsideration. 

It is, therefore, both a reasoned exposition (drawing not only on the 
English authorities but on those of the common-law Dominions) and an indict- 
ment, and as both it succeeds admirably. Professor Williams says, ‘I do 
not suppose that any lawyer can read the pages which follow without astonish- 
ment that the law can be so involved, inconvenient and unjust’, and this is 
no more than the truth. Obviously the law has only been allowed to remain 
for so long in this condition because hitherto no one has really grasped how 
scandalously defective it is. The average lawyer knows that joint obligation 
is a thing to be avoided and has a fair idea of how to avoid it when drafting 
a formal contract. But the majority of contracts are not formal, and those 
in which joint liability arises (¢.g., agreements with partnership firms) are of 
daily occurrence. It may safely be stated that not one lawyer in a thousand 
fully appreciates the pitfalls that he is liable to encounter when attempting 
to enforce such obligations. The rest are strongly urged for their own pro- 
tection (though not for their peace of mind) to read this book with the care 
which it deserves. - If they do, there is little doubt that (having, if they are 
solicitors, increased their insurante cover against professional negligence) they 
will be left with a burning determination to see that the law is amended. 


Jury 1950 ` REVIEWS ` 401 


Such a body of professional opinion. should bring results, for as Professor 
Williams’ shows conclusively this is the clearest possible example of the need 
for that type of ‘lawyers’ law-reform’ formerly undertaken by the Law 
Revision Committee whose work has unfortunately been allowed to fall into 
abeyance. Indeed, as he points out, this Committee has already tackled the 
analogous problem of joint tortfeasors, but, because their terms of reference 
were too narrow, have merely abolished the rule that judgment against one 
joint tortfeasor bars rights-against the others, leaving unimpaired an exactly 
similar rule in the case of joint contractors. 

Professor Williams is not content merely to expound and criticise the 

- existing rules; he also shows the lines on which they should be amended. In 
general this would involve the abolition of joint liability and its conversion 
into joint and several obligations (as has already been done in several .States 
of America). Even this alone would not suffice because, as he shows, the law 
relating to joint and several contracts is itself imperfect in a number of 
ways. A complete reconsideration is therefore long overdue. 

If, as is to be hoped, such a review is undertaken, it seems unfortunate 
that Professor Williams has not extended the scope of his work so as to 
include a consideration of the rules relating to the ‘alternative liability’ in 
contract of an agent and an undisclosed principal. No doubt such liability 
is neither joint nor joint and several but it is analogous to the former, and 
many of the same rules apply (¢.g., that in Kendall v. Hamilton). It would 
be unfortunate if this should be overlooked when any legislative revisions are 
carried out and Professor Williams’ acute analysis of this obscure topic would 
have been invaluable. 

This book is so thorough and well-reasoned that it is difficult for a 
reviewer to find anything to criticise. The following suggestions are, however, 
made for the author’s and publisher’s consideration when a second edition is 
called for :— 

1. The Index is not all it might be and the Table of Cases would be more 
helpful if it referred to pages rather than Articles (which frequently cover 
several pages through which the reader may have to search). On the other 
hand a most useful feature is the preliminary outline of the whole work. 

2. The price seems high for a book of only 158 pages. On the other hand 
these pages contain an immense amount of material, as the footnotes are 
very copious (despite this the book remains extremely readable thanks to 
the learned author’s pellucid literary style). 

8. The practice of referring in the present tense to matters of historical 
interest only is apt to mislead (see, e.g., pp. 65 et seq). 

4. The last sentence of the first paragraph on p. 46 is meaningless as it 

` stands: the obligation of a solicitor cannot be joint. 

5. In Chapter 5, the Bankruptcy Rules applying to the joint liability of 
partners are subjected to a devastating and completely justified attack. But 
Professor Williams’ treatment may give the misleading impression that all 
difficulties would be solved by allowing the joint creditors double proof against 
both joint and separate property. This alone would, of course, merely be 
unfair to the separate creditors. The only method of doing complete justice 
seems to be first to apportion the partnership assets among the partners 
in accordance with their rights therein and then to allow joint and separate 
creditors to prove pari passu against the estates of the partners liable to them. 
Even so, it’ would still be necessary, as at present, initially to distinguish 
between partnership and separate property and between partnership and 
separate debts, and Professor Williams seems unfair when he suggests (at 
p. 86) that this necessity is caused solely by the existing bankruptcy rules. 

6. At pp 97-8 Professor Williams courageously attempts to remove the 
sting from the Kendall v. Hamilton doctrine by suggesting that it may not 
apply to bar a judgment creditor’s rights against a sleeping partner not 
sued. He concedes that in the case itself the creditor did not know of the 


402 THE MODERN LAW REVIEW Vou. 13 


existence of the other partner when he brought his first action, but suggests 
that that partner was not shown to have been a sleeping partner, and that 
there had never been any express representation by the other partners that” 
they were the sole contracting parties. His argument proceeds on the basis 
that the Kendall v. Hamilton rule is founded on that requiring joinder of 
co-promissors, so that exceptions to the latter should also be exceptions to the 
former. This argument unfortunately seems unconvincing. It is difficult to 
reconcile it will the opinions expressed in the House of Lords and it is con- 
trary to the interpretation consistently adopted by the profession during the 
last seventy years. Moreover, as Professor Williams admits, it is very doubtful 
if the rule is in fact based on that relating to joinder of co-promissors. That 
it is, in reality, based on merger seems to be conclusively established by the 
fact that it is equally applied to the alternative liability of an agent and 
undisclosed principal, for in this case (which in practice is now far more 
important than that of joint obligations because of Order XLVIIIa) there 
could not be any joinder. 

7. In the example used in § 89 to illustrate the curious position which may 
arise as regards the right of contribution when one co-debtor is bankrupt, 
it is difficult to accept Professor Williams’ interpretation of the legal position. 
If, as he expressly states at the foot of p. 169, the £100 for which D1 and D2 
are jointly indebted to P was lent to D2 only, then surely D1 is in a position 
of ‘quasi-suretyship’ (to adopt Professor Williams’ terminology) so that D2 
will have no right of contribution? If the £100 had been lent to DI and 
D2 jointly then the odd consequences pointed out in the illustration may well 
occur, but it is suggested that this would not be so on the facts as given 
and that in this instance Professor Williams has weakened his case by over- 
stating it. 

All these are small points however. What cannot be emphasised too 
strongly is that this is a book which no lawyer—practising or academic—- 
and no legislator can afford to ignore. It is to be hoped ‘that no one will 
be deterred from reading it because of its unconventional title or from a fear 
that it is just another work of academic jurisprudence; in fact it deals with an 
important and well-defined branch of the law, the great practical importance 
of which is in no way diminished by the accident that hitherto it has never 
been properly explored. 

L. C. B. G. 


Tae Mopern Law or ReaL ProrerrY. By Dr. G. C. CHESHIRE, 
D.C-L., F.B.A. Sixth Edition. [London : Butterworth & Co., 
Ltd. xlv and 888 and 72 pp. 88s. 6d.] ` 


Tue peculiar excellence of Dr. Cheshire’s book lies in its intelligibility not 
only to the swift but to the halt and the lame. Of this aspect of the new 
edition the present reviewer can speak with some confidence—certainly he is 
not competent to treat of the minutie of real property law. A re-reading of 
the brilliant Introduction, which is little changed, confirms a previous con- 
viction that this is the ideal prelude to the subject. Two suggestions may be 
made. On p. 26 is quoted Coke’s purple passage on Copyholders; at p. 42 
appears Blackstone’s wail over wardship—both passages are cited uncritically, 
yet both were far from presenting a true picture. Again, a very brief 
experience suggests that the lease and release is more easily comprehended 
if the wording rather than the effect only of the Statute of Uses is given. 
But it may well be objected that these are over-refinements in an Introduction. - 

The new edition is forty pages shorter than the last and this notwith- 
standing the introduction of new material. Town and Country, Planning is 
given three pages, but Rent Restriction only a few lines. There have always 
been two strong lines of argument against any full treatment of the latter— 
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the introductory nature of the volume, and the temporary character of the 
legislation. The second argument is not now convincing, and even so general 
a book as Hargreaves’ Introduction to Land Law contains some account of 
the matter. It may be argued that, at a time when cases on Rent Restriction 
bulk so large in the current reports, there is some artificiality in a survey of 
* The Modern Law of Real Property’ that ignores them and discusses at length 
future interests under the old law. To make room for new matter in this 
edition there are some omissions and, among them, the discussion of the cases 
on ‘immediate binding trust for sale’, At p. 416 there is instead a reference 
to Professor Hanbury’s Modern Equity. Certainly these cases were never a 
doy to the student, but it seems unfortunate at the present time to accentuate 
the importance of Equity as a separate study. 

On the subject-matter of the new edition, which is brought up to date 
but little changed, a few comments only can be made. At p. 338 Dr. Cheshire 
states that the second branch of the rule in Wild’s Case ‘is no longer opera- 
tive’. This is contrary to the opinion expressed in the previous edition. It 
is well known that the learned are in dispute on this point; but Dr. Cheshire 
does not refer to the dispute—and it is arguable that, as the view he now 
adopts involves a considerable straining of the natural sense of L. P. A, 
s. 180 (2), some explanation was called for. Re Cook [1948] Ch. 212, is cited 
under the proposition—‘if all the joint tenants die except one the trust 
for sale comes to an end, and the subject-matter vests absolutely in the 
survivor as realty’, Then on the following page (563), after an explanation 
of the need for the 1926 amendment to L. P. A., s. 36-—‘if land is devised in 
fee simple to a husband and wife jointly, the wife, on the death of her 
husband, can pass a good title to a purchaser of the legal estate without 
appointing another trustee in place of her husband ’—but naturally, for there 
is no trust for sale—Re Cook. The trouble is that Re Cook makes nonsense 
of the amendment to section 36. At p. 190 there is a statement of the 
requirements of L. P. A., s. 146, and a note that the statutory notice ‘need 
not require the breach to be remedied if, as in the case of most negative 
covenants, it is incapable of remedy’. To the cases cited might have been 
added Hoffman v. Fineberg [1948] 1 All E.R. 592, in which Harman J. 
declined to accept a submission that any breach involving a criminal offence 
is a breach incapable of remedy, and preferred to look to the stigma involved 
in the offence. 

These are small points. The work as a whole is as clear and readable as 
ever: in this connection it may be added that the excellent standard of pro- 
duction set by the publishers has been maintained. 

G. D. G. Har. 


THE ASSESSING OF SALVAGE AWARDS. By CHARLES T. SUTTON, 
M.COM., D.sc.(Econ.). [London : Stevens & Sons, Ltd. 1949. 
xvi and 757 pp. (with index). £6 6s. net.] 


I sxovrp like to draw particular attention to this unusual book. It is an 
attempt by means of a sort of statistical investigation to assess the practical 
working of the Admiralty Court in salvage cases during the years between 
the wars. I am not aware that anything of the sort has been ‘attempted 
before. Although the result is in one sense rather forbidding it contains 
material of the greatest interest. The working of the law is of fundamental 
importance in every community, for there is no other way of discovering 
whether the laws are just and efective. Yet all too little attention has 
been paid to the scientific study of the subject. The criminal statistics 
issued by the Home Office throw some light on the working of the criminal 
law, but one always arises from a perusal of them with the uneasy feeling 
that the statisticians responsible for them cannot have had any very clear 
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conception of what they were after. In other branches of the law we are 
almost invariably thrown back on impressions and opinions as to how the 
law is working. The committees, for example, which from time to time 
investigate the working of the Companies Acts such as those under Lord 
Greene and Cohen L.J. collect the impressions of prominent business men 
and lawyers and make recommendations on the basis of an assessment of 
these. The results are, no doubt, generally speaking good—though the 
accountancy proposals of the Cohen Committee were not very realistic and 
were not enacted in the 1947 Act—but it is a hit or miss method, and one 
would like to see a more scientific approach to the problem. 

Dr. Sutton has invented a line of attack which he applies ingeniously 
and successfully to the working of the law of salvage. One would like to 
know whether it could not be applied—probably it would have to be in a 
much modified form—to the working of other branches of the law. His 
approach to his material is that of a statistician, and although he has 
obviously acquired an extensive working knowledge of the law he lacks the 
advantage of wide legal scholarship, the addition of which would 
undoubtedly have considerably increased the value of his book. A good deal 
of the material is arranged in a somewhat illogical manner, and the book has 
other defects which are probably inseparable from a pioneering essay of this 
type. These blemishes, however, detract only slightly from what is 
undoubtedly a remarkable piece of work. 

The body of the book is taken up with a digest and analysis of the 
cases heard in the Admiralty Court between the Michaelmas term of 1919 
and the Hilary term 1939. These digests which average some half page in 
length set out such salient matters as the salved value of the property, 
the type of casualty, the salving vessels employed together with their value, 
the time occupied in the service, the amount of the award, and any special 
remarks such as the distance travelled by the salvors to the casualty. There 
follows a synopsis of the judgment and in most cases an attempt to analyse 
in terms of figures the various factors involved in the assessment of the 
award. Dr. Sutton has constructed a table of percentage factors which 
range from 1 per cent. to 12 per cent. of the salved value of the property, 
e.g, a holed vessel which is not in any imminent danger of sinking pays 
2 per cent, while where the sinking is clearly progressing 8 per cent. is 
awarded: other types of casualty are worked out in a similar way. These 
percentage factors are applied (i) in accordance with the condition of the 
vessel; and (ii) in accordance with the extraneous conditions prevailing, ¢.9., 
if. the sinking vessel is assisted during a hurricane a further 6 per cent. 
will be added. 

To this is added a percentage increase of the main analysis allowances 
in respect of salved value adjusted on a basis of a standard of £100,000. 
And finally a salvor’s allowance which is allowable initially irrespective of 
the salved values, and is based on the value of the property used in the 
salvage operations and calculated at a rate per day during which the salving 
vessel’s services are used. These factors, combined and sometimes adjusted 
with refinements which space does not allow me to describe, enable Dr. 
Sutton to reach a figure for what may be called an ideal award. Alter- 
natively, in cases of extraordinary assistance he provides another set of 
formule. . z 

Having surveyed the decisions individually, Dr. Sutton proceeds to their 
ordering and discussion as analysed, dealing with the diferent factors 
involved in separate chapters. Finally, he constructs an elaborate tabular 
abstract of all the cases dealt with from which the main elements involved 
may be seen at a glance—truly a labour of much midnight oil. The most 
interesting and significant result of the analysis is the closeness with which 
Dr. Sutton’s ideal salvage awards approximate to the amounts actually 
awarded by the courts. It is true that some of the adjustments which he makes 
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appear to the untrained observer rather to help him to this result, but the 
general correspondence is too close for this to have been more than a very 
subsidiary factor. It is rather surprising that the rule of thumb methods 
employed by the Admiralty judges should be so closely verified, and suggests 
that with long experience an expertise of a high quality has been attained. 
Certainly the judges of this court have a great reputation throughout the 
world for the fairness of their awards, and Dr. Sutton’s analysis shows that 
this is justified. 

In the earlier chapters of the book Dr. Sutton explains the main principles 
of the law of salvage as applied in the courts, and from these deduces the 
sort of statistical method which should be adopted in order to enable each 
principal factor to be given its just weight. This part of his work will 
' be of the greatest interest to maritime lawyers, though as Dr. Sutton’s style 
is- somewhat involved they may not always find it easy to grasp the point 
which he is making. 

C. 


Crime AND ABNORMALITY. By Ceci BINNEY, M.A., Barrister-at- 
Law. (Home University Library.) [London : Oxford Univer- 
sity Press, Geoffrey Cumberlege. 1949. 176 pp. 5s.] 


Tus little work, it should be said from the outset, deals exclusively with the 
attitude of English criminal law and procedure to offenders suffering or 
claiming to suffer from mental disease and does not concern itself more than 
in passing with the wider psychological and sociological problems which the 
subject raises. Whether, in a book destined for the general reader, this 
approach can possibly lead to an altogether satisfactory result; may be open 
to doubt; but there can be none that Mr. Binney has discharged his task, 
such as it is, with great care and considerable learning and has produced an 
authoritative survey of the present position. 

Inevitably, though other matters-such as the law of infanticide and suicide 
are discussed, the book centres round the M’Naghten rules and the criticism 
which has long been levelled against their limited scope. Mr. Binney enters 
the lists of this old controversy between lawyers and medical men with zest 
on the side of the law, and his wide practical knowledge must give undoubted 
authority to his exposition and ‘his opinions. This reviewer will, however, 
perhaps be forgiven if he considers that this fray is no longer what it was 
and may not always be worth the heavy weapons here employed. Both sides, 
it would seem, are beginning to realise that a modus vivendi can be found. 
However vast the progress made by psycho-pathological studies in the last 
100 years, much medical research is still required before the doctors can 
claim to be able to assess degrees of mental abnormality with incontestible 
accuracy. The law, on the other hand, has always disclaimed any intention 
of encroaching on the medical field. Insanity is not a strict medical term 
expressing any definite illness of mind, but in the first place a legal concep- 
tion. The M’Naghten rules, rightly understood, do not provide a test which 

` will establish when a person is suffering from a disease of the mind, but 
only laid down the conditions in which a court of law will abstain from 
inflicting criminal punishment on a prisoner on account of a mental disturb- 
ance from which he may suffer. 

These conditions, it is true, are extremely stringent and would be framed 
beyond doubt more concisely and probably more generously today, but the 
mischief they do nowadays is fortunately small compared with the publicity 
they have attracted. In the first place the M’Naghten rules play for 
practical purposes a part only in murder trials. For this reason, the whole 
debate about the scope of the rules would, as Mr. Binney himself points out, 
become more or less obsolete if the death penalty were to be abolished. 
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Moreover, it appears that the rules, stringent though their terms, have come 
to be used with considerable discretion; a high percentage of murder trials 
end in a verdict of ‘guilty but insane’, although it is certain that not all 
of them could have been strictly brought under the existing rules. Finally, 
it is a fact that even of those condemned to death a large number are 
reprieved., 

Unfortunately the discussion which has for many years centred round 
the desire to extend the scope of the M’Naghten rules to cover defective 
control, the so-called irresistible impulse, has diverted to a comparatively 
minor issue of substantive law the attention which ought long since to have 
been given to the question whether the present legal procedure in dealing 
with prisoners suspected of suffering from mental disease is adequate. The 
common-law principle that in criminal proceedings the prosecution must 
prove every element of the offence charged does not apply to the question 
of sanity; insanity is therefore a defence which must not only be proved, 
but in the first place raised by the prisoner himself. Since the inevitable 
result of a verdict of ‘guilty but insane’ is detention at Broadmoor during 
the King’s pleasure (presumably for life), the defence of insanity is in 
practice never raised except as a last resort in murder trials. In any 
other trial upon indictment, accordingly, evidence is never offered concerning 
the prisoner’s mental health and the judge, even if he regards the prisoner 
as insane, can neither put this issue to the jury nor send the prisoner to an 
asylum instead of committing him to prison. It is said that the prison 
authorities remove a considerable number of prisoners to an asylum 
immediately after reception, and this would go to show that they should 
never have been tried and sentenced at all, but certified before trial. To 
prevent obvious evidence of insanity from being given effect in court is to 
make a mockery of certain trials. 

More sensible provisions already cover mental defectives under the 
Mental Deficiency Acts, 1913 and 1927, and have now been introduced for 
magistrates courts by the Criminal "Justice Act, 1948. These statutes 
demand from the authorities careful investigations and observations of the 
mental health of criminal offenders and enable the courts to take account of 
abnormality if established. Mr. Binney does not appear to regard them as 
evidence of a general trend and considers that any measure to extend similar 
reforms to all criminal proceedings involving questions of mental disorder 
would raise more difficulties than it would solve. In this connection he 
makes much of the famous outcry after the True Case to show that inter- 
ference with the prevailing system ‘would not commend itself to popular 
opinion’. There are signs that the general prejudice against expert evidence 
and the widespread suspicion regarding the genuineness of defences based on 
mental disease which have played a part in bringing about this opposition 
are gradually giving way to a more reasoned, scientific approach. How- 
ever that may be Mr. Binney is here concerned in the first place with 
murder trials, while it is, in fact, in proceedings involving lesser crimes that 
the need for new methods is most strongly felt and here perhaps the 
obstacles might be less serious. 

Even those who do not always agree with Mr. Binney must be grateful 
to the author for his detailed analysis of the present state of the law and 
the carefully marshalled arguments for and against reform. There are one 
or two fanciful remarks in an otherwise sober book which second thoughts 
might induce the author to modify or cancel. Chapter VI ends in a purple 
passage of intolerable platitude about the relative happiness of rich and 
poor, and a similar temptation to generalisation seems to have carried the 
day on p. 86. These blemishes are pointed out as irritating interruptions in 
an otherwise stimulating and topical book. For the same reason it must be 
said that, while the legal terminology of the subject is not of the happiest 
and Mr. Binney makes on the whole the best of it, expressions such as ‘the 
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procedural attitude towards the criminally insane’ should be avoided if. only 
because they tend rightly to bring the law into disrespect with the public. 
H. A. HAMMELMANN. 


A TEXTBOOK ON INTERNATIONAL Law. By Arr Ross, LL.D., PH.D. 
With an Introduction by Proressor J. L. Brierty. [London : 
Longmans, Green & Co. 1947. 818 pp. 2ls.] 


Tus work by the Professor of International Law in the University of 
Copenhagen was (not too well) translated into English, because, as the author 
writes in the Preface, he has ‘here attempted an analysis of the fundamental 
concepts of International Law on the basis of a specifically Scandinavian view 
of the nature of law and the aims of jurisprudence to which there is probably 
nothing exactly similar in the Anglo-American literature’. 

The book has received a measure of polite welcome from English 
reviewers, but the present reviewer must frankly confess that he has not 
found it easy to ascertain the novel and distinguishing features which, in 
days of paper shortage and binding difficulties, qualified this work for pub- 
lication in England. Professor Ross who, on the whole, deals with or at least 
mentions the topics which one would expect to find in any work on general 
international law, but altogether excludes from discussion the Charter of the 
United Nations, the law of war and other matters of importance, adopts an 
approach which throughout is strictly traditional and conventional. Even his 
‘new definition of the term International Law’ as the law ‘valid for (binding 
upon) self-governing communities’ is not very striking. The references and 
the material are not intended to be exhaustive. There is often very little 
discussion of problems and some points are not even treated as problematical. 

Nor is the specifically Scandinavian character of the book readily dis- 
cernible. In short, though this is a scholarly treatise which is probably very 
useful for Danish students, English lawyers will derive little benefit from it. 
In spite of its title it is hardly a textbook within the accepted meaning of 
the term. 

F. A. Many. 


TuE CHARTER OF THE UNITED Nations. By L. M. Goopricu and 
E. Hampro. Library of World Affairs, No. 10. [London : 
Stevens & Sons, Ltd. Second Edition. 1949. xvi and 710 


pp. 25s.] 


Tue first edition of Goodrich and Hambro was published in 1946 almost 
before the ink of the Charter of the United Nations was dry. Their work 
is a Commentary on the Charter, article by article, and a collection of 
relevant documents. It is obvious that at that early date the scope of their 
work was limited, and it was well nigh impossible for them to make any 
comments -in the light of the practice of the various organs of the United 
Nations. Nevertheless, one reviewer did not hesitate to say of that edition: 
‘If a scholar can purchase only one book on the United Nations, this is it’. 
Such praise is perhaps excessive today, for since 1946 many works have been 
published which can compete with The Charter of the United Nations, while 
at that time the two learned authors had practically a complete monopoly. 
It cannot be denied, however, that from the point of view of the English- 
speaking world Goodrich and Hambro still stands head and shoulders above 
any rival. 

Those critics who found the first edition too formalistic cannot make the 
same complaint against this new edition, for not only is the Charter inter- 
preted literally in accordance with the text of its articles, but this skeleton 
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is filled with flesh and the whole interpreted in the light of practice. Thus, 
for example, we find Article 22 of the Charter, which authorises the General 
Assembly to establish subsidiary organs, construed in the light of the 
foundation of the ‘Little Assembly’; while the various suggestions for 
reforming the voting procedure of the Security Council are explained, and it 
is pointed out that ‘the practice of abstention has assumed chief importance 
as a device by which some flexibility has been introduced into the rather 
rigid voting procedure’ of Article 27 (3) of the Charter. In addition, the 
various issues that had been brought before the General Assembly and the 
Security Council by the middle of 1948 are all fully discussed and their 
significance for the development of the Charter estimated. 

Among the new documents included in this work are the agreement 
between the United Nations and the Food and Agriculture Organisation as 
an example of a typical agreement made with a specialised agency, an 
instance of a trusteeship agreement—that for Tanganyika, and the Con- 
vention on Privileges and Immunities of the United Nations. In addition, 
there is a useful bibliography of both official and unofficial publications. 

English readers often found it difficult, in view of financial and import 
restrictions, to obtain copies of the first edition. This difficulty would have 
been even more serious with regard to the present edition, particularly since 
the devaluation of the pound. The London Institute of World Affairs, and 
their publishers, are not only to be congratulated on obtaining the English 
rights of this work, but they are to be thanked for making it possible for 
students of the United Nations resident in this country to obtain Goodrich 
and Hambro’s Charter of the United Nations in its new and larger form. 


L. C. Green. 


Tue Hapamar TRL. Edited by Ear W. Kintner. War Crimes 
Trials Series. Vol. 4. [London : Hodge. 1949. xxxviii and 
250 pp. 18s.] 


Tye chief interest of The Hadamar Trial lies in the fact that it is the first case 
coming before an American war crimes tribunal to be published in this series. 

The facts of the case were simple and straightforward. The Hadamar 
Institution was a mental home, and in 1941 the extermination of German 
mental defectives by means of lethal injections began. From January to 
August, 1941, at least 10,000 Germans were ‘mercifully’ put to death in this 
way at Hadamar. These deaths formed no part of the accusation against the 
accused. They were cited by the defence to show that such exterminations were 
part of the normal routine at the institution. In 1944, however, this policy 
was extended to slave labourers from the occupied territories, and between 
June, 1944, and March, 1945, 476 Polish and Russian men, women and children 
were murdered at Hadamar. Ostensibly they were suffering from incurable i 
tuberculosis, but there was no X-ray apparatus nor any medicaments for the 
treatment of this disease at Hadamar. Furthermore, autopsies showed that 
at least some of the bodies exhibited no sign of the disease, while the accused 
themselves agreed that no medical examination was carried out at Hadamar. 
The victims were received and buried in a matter of hours. 

The tribunal was a Military Commission appointed by the Commanding 
General, United States Army, Western Military District of Germany, and at 
least one of its members was legally qualified. This fact is important, because, 
unlike the British military tribunals hearing similar cases, before an American 
Commission the Judge Advocate is not the legal adviser of the court, but is 
himself the military prosecutor. Because of this it is impossible to ascertain 
the grounds upon which the decision of the court is based, for in the absence 
of the Judge Advocate—in the English sense—there is no summing-up, and 
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one can only assume that the exposition of the law by the prosecution or the 
defence was correct, depending on the verdict. 

One or two points of a non-legal character arise from this case. It soon 
becomes evident from the statements made by the accused that no pressure was 
“ applied upon them to keep them at Hadamar, and they were never directly 
threatened with the concentration camp or any other form of punishment should 
they talk of their knowledge or their experiences. Today, one often hears it 
said that the German masses knew nothing of what went on in the concentration 
camps or other torture establishments. In connection with Hadamar, at least, 
no such contention is possible. The accused constantly repeated that the local 
residents knew of the purpose of Hadamar, and they went so far as to say 
that ‘during the year 1941 because of complaints from Germans this work (of 
exterminating German mental defectives) was eliminated’. 

The chief problem of law involved was raised by the defence, who contended 
that the executions were legal—Poland had become part of Germany; while the 
Soviet Union had not accepted the Geneva Convention—and were covered by 
the German extermination decree. The only point that merits examination is 
the exact nature of the extermination decree. The ex-Chief Prosecutor of 
Wiesbaden was called. on behalf of the defence. He spoke at length about a 
secret and unpublished order providing for the extermination of the mentally 
diseased, and testified that no prosecution could be brought on behalf of the 
relatives of a deceased lunatic. Under cross-examination, however, he agreed 
that the order related solely to German incurable insane and had no reference 
to foreigners, and he expressed great surprise when he learned that foreigners 
who were not insane had been exterminated at Hadamar. : 

In his foreword, Justice Jackson says that the record ‘exhibits the depths 
to which the Nazi regime descended’. It.does far more, it exhibits the depths 
to which human beings descended under that regime. The chief female nurse 
was an ardent Catholic, and evidence was given on her behalf to show that she 
was greatly upset by the extermination of the German insane and did all she 
could to ease their last hours. She never, however, made any determined 
effort to leave Hadamar, and when asked how her Christian conscience reacted 
to the murder of the Russians and the Poles, she replied: ‘I did not burden 
my conscience’. Another of the accused, who confessed that he had Been 
personally responsible for administering at least half of the injections, 
contended’ that he should never have been tried as he was ‘only a little 
man’. He further maintained: ‘I never did anything wrong. You can 
ask all my patients’. He did not suggest, however, how one questioned the 
dead. 

Upon a secret written ballot by two-thirds of the members of the court 
present, three of the accused were sentenced to death, and the remainder to 
varying terms of imprisonment. 

This series of reports will serve a useful purpose if people will bear in mini 
Justice Jackson’s comment: ‘They record the concepts of law and standards 
of decency which the prosecuting nations have invoked to condemn the Germans 
and to which the victor nations have thereby become committed.... On the 
record by which we have judged our enemies we too will be judged, and we 
do not shrink from the test’. 


LESLIE C. Green. 


“Tue LAW AND Custom OF THE Sea. By H. A. Smiru. [Stevens & 
Sons, Ltd. (The Library of World Affairs). 1948. x and 
193 pp. 12s. 6d.] 


Proressor H. A. Smith for many years combined the functions of Pro- 
fessor of International Law at the University of London and of Lecturer 
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at the Royal Naval War College and has become an outstanding expert on 
the subject to which he devotes his book. He makes it clear that the main 
purpose of this book is not to give an historical exposé, but to discuss present- 
day problems. Nevertheless he gives a fair amount of introductory historical 
data, which is of great interest to the reader. Part One of the book is con- 
cerned with the present state of.the laws of peace at sea, particularly in 
internal waters, in territorial waters and on the high seas. In the last chapter 
several problems are discussed in detail, e.g., piracy, self-defence, hot pursuit, 
the slave trade, fishery control, traffic at sea, ete. Two sets of problems may 
be of special interest to the modern reader of International Iaw, i.e., 
problems connected with the sea bed and with the air space over the sea. 
Apart from the old controversy mare liberum versus mare clausum, which 
was settled by ‘Grotius in favour of the freedom of the High Seas, there 
remains the problem of areas on or under the high seas which might be 
physically capable of effective occupation and possession, e.g., a small portion 
of the sea bed. An anticipation of future events may be found in the project 
and draft convention negotiated in 1876 between this country and France for 
the construction of a Channel tunnel. It was assumed on both sides that, 
should this convention come into force, the law would permit an occupation 
of the subsoil of the open sea. The establishment of floating airfields would 
be a similar kind of problem. If not connected permanently with the sea bed, 
they would be regarded as ships. If however they were permanently attached 
to the sea bed, they might in the view of the author be assimilated to artificial 
islands and might even have their own territorial waters. The air space 
above the sea is of course free for navigation by the aircraft of all countries 
on equal terms. In times of war, air operations at sea should be governed by 
the law of the sea. 

By far the greater part of the book is devoted to the laws of war at sea. 
The experience of two world wars is here discussed and the contributions of 
Germany to an unfortunate development of habits at sea reconsidered. One 
of the most interesting problems in this part of the book is economic warfare. 
To prevent supplies of any kind from being carried by sea to the harbours of 
the enemy, the Allied Powers applied the law of blockade, of contraband and 
the right to seize enemy property found at sea. Methods applied by the 
enemy excelled in ruthlessness and called gradually for counter-measures. The 
law of contraband with its Grotian distinction of absolute and conditional 
contraband became obsolete, as the fight was directed against the whole 
economy of the enemy. Methods of applying blockades and of breaking them 
differ entirely from the past. Professor Smith comes to the conclusion that 
‘the value of economic warfare in future wars seems to depend upon the 
effectiveness or non-effectiveness of the law. If the law is observed, economic 
pressure by sea is not likely in most cases to be a serious contribution to the 
final decision. The observance of the law by the belligerents will depend 
chiefly upon the power of the neutrals to enforce it and we may expect that 
in all wars of limited scope neutral strength will be amply sufficient for the 
purpose’. i 

Unfortunately we can hardly expect future wars to be of limited scope and 
the growing economic interdependence of the world in time of peace as well 
as of war will make economic warfare fiercer than ever. The mission of 
neutrals to establish sufficient jurisdiction for the observance of the law might 
remain an illusion for the international lawyer of the twentieth century. It 
seems that pessimism finally prevails over optimism, when the author says 
that ‘in effect the belligerents decide for themselves by what rules they will 
be bound’. However, he believes that sanctions applied to the more ruthless 
enemy, to compel him to observe the laws of war, should always be discon- 
tinued after their purpose has been achieved. 


CHARLES H. ALEXANDROWICZ. 


Jury 1950 REVIEWS 411 


TRAITÉ DE DROIT INTERNATIONAL Privé CoMMeERcI4L. By P. 
ARMINJON. [Paris, Librairie Dalloz. 1948. 620 pp. 
Price : 900frs. | 


In this country it has never been usual to recognise the separate existence 
of a ‘Conflict of Commercial Laws’. Even on the Continent where com- 
mercial law is in many respects a much more distinct branch of the law, 
private international law relating to it has of Jate tended to be included 
in the general treatises, thovgh there exist a few works (by Diena, Cavaglieri, 
Schnitzer and Travers) exclusively devoted to the conflict of commercial laws. 
Professor Arminjon’s recent book represents an effort to revive a tradition 
which seemed to become unfashionable. 

This is a voluminous work. In its six main chapters it treats a great 
many matters at great length, but it contains nothing on a field which an 
English lawyer would expect to be given pride of place. The first chapter 
is devoted to fundamental conceptions such as ‘actes de commerce’ and 
‘ commerçants’. The second sets forth the law relating to commercial 
associations. The third contains on 120 pages a discussion of the law of 
contracts which could form part of any general work on conflicts. In the 
fourth chapter negotiable instruments are dealt with. In the fifth, specifically 
commercial contracts, such as contracts with banks, brokerage, transport on 
land and by air, and assurance, are analysed. The sixth and last chapter 
describes the international effects of bankruptcy. Transport by sea and, 
indeed, maritime law are nowhere mentioned. 

The author frequently refers to English law, but it is doubtful whether 
he has fully appreciated the effects of English practice and theory. Thus, 
on the problem of the proper law of contracts, the author has allowed himself 
to be greatly influenced by Dr. Cheshire, but such decisions as Vita Food 
Products v. Unus Shipping Co. [1939] A.C. 277, do not seem to have been 
considered by him. Even as regards French practice and doctrine it has, 
apparently, not been the author’s ambition to state it accurately and com- 
prehensively. The attraction and merit of the work lies in the fact that it 
propounds the views of an author whose reputation, experience and learning 
are such as to command respect and attention whenever the state of French 
thought on private international law requires to be ascertained. 


F. A. Mann. 


EUROPEAN LEGISLATION ON DECLARATIONS OF DEATH. Compiled by 
the Office of General Counsel, European Headquarters, 
American Joint Distribution Committee. [Paris: American 
Joint Distribution Committee, 119 Rue Saint Dominique. 
1949. 199 pp.] 


Durina the second world war something like fourteen million people have been 
put to death in Europe. Nearly six millions of these were Jews. The majority 
of these were killed in German annihilation camps under circumstances 
which render it impossible to ascertain the date of their deaths. No wonder 
that the American Joint Distribution Committee, the greatest Jewish welfare 
organisation in the world, has found it advisable to compile for the benefit 
of the survivors of the unfortunate victims and their legal advisers this survey 
of European legislation on presumption of death. They have done their work 
very well indeed. The translations of the various national rules are accurate. 
The selection of texts is up to date to January, 1949. English law is well 
represented by a reprint of Dr. Breslauer’s informative article from the April 
issue 1947 of this Review and of Mr. Justice Willmer’s decision in In the Goods 
of Schulhaf and Wolf and of the older case, In the Goods of Spenceley [1892] 
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P. 255. One of the Appendices deals with the recognition of foreign declara- 
tions of death in the State of Israel. Another contains a draft convention on 
the topic proposed by the Economic and Social Council of UNO. In an intro- 
duction to the volume Dr. G. Weis, to whose initiative the work is due, shows 
the necessity of an international convention on this subject-matter. There can 
be no doubt that this publication will be welcome and useful to ail those whose 
sad lot it is to deal professionally with the effects of the greatest mass murder 


in the history of humanity. 
E. J. Coun, 


GREEK Law. Three Lectures delivered at Cambridge and Oxford 
in 1946. By Pan. J. Zepos, LL.D.(Athens), Professor of Civil 
Law at the University of Thessalonike. [Athens : Printed by 
A. Sideris, 28 Veranzerou St., Athens. 1949. 119 pp.] 


Tus reprint of Professor Zepos’ three lectures, the third of which has already 
been published in the Journal of Comparative Legislation (Vol. 28, 1946), places 
into the hands of comparative lawyers a welcome introduction to the history 
of Greek law and to modern Greek legal science in which the learned author 
himself plays, as is well known, a very considerable part. In the first lecture 
the author stresses the continuity of Greek legal tradition, which he claims—- 
with a little exaggeration, it would seem—to have lasted 3,000 years. No 
doubt, he is right in pointing out that without the work of the Byzantinian 
lawyers Roman law would not have reached us in that form and with that 
flexibility which rendered its adoption by the greater part of the modern 
world possible. Modern Greek Jaw has received many suggestions from French 
and German law, but, as the author rightly says, these laws have themselves 
continued the Roman-Byzantinian tradition and were thus able to influence 
Greek law without undermining the native legal tradition. The work deserves 
attention not only as a convenient introduction to the legal thought of 
modern Greece, but also as a stimulating assessment of the relationship between 
contemporary legal thought in the civilian legal systems and the Roman law 


system from which they have taken their origin. 
E. J. Coun. 


AUTOBIOGRAPHY. By Sir Patrick Hastines, x.c. [London: 
William Heinemann, Ltd. 1948. 802 pp. 15s.] 


Cases IN Court. By the same author and publisher. [1949. 
842 pp. 15s.] 


‘As places of entertainment’, says Sir Patrick, ‘I have never quite understood 
why the Royal Courts of Justice are not more generally patronised; people 
who are content to pay twelve shillings and sixpence to see unreal drama 
portrayed upon the stage would never dream of crossing the Strand where, 
without any payment, they can see a picture of real life presented to them 
every day’. The reason is, perhaps, that we are not all brave spirits. Our 
consciences may be caught in the play but the terror with which we glimpse 
ourselves can be dispelled with the remembrance that ‘it didn’t really happen’; 
we can sleep thankful that we only dreamt we were so rudely awakened, and 
can quickly persuade ourselves that the reflection we saw was of someone 
else, standing at our shoulder. But truth is stronger than fiction and not so 
easily forgotten. No one who reads this autobiography will doubt that Sir 
Patrick is in the manlier minority which scorns these subterfuges. The first 
part of this book is appreciably better than enything else in the two volumes. 
Accounts of the early struggles of a man whom we know to have been 
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successful can be very tedious. But here the writing is so buoyant and the 
enjoyment of adventure so vividly recalled that we feel we know the young 
man of whom we were wholly ignorant far better than the older man whose 
exploits filled the newspapers. ‘Chance’, says Sir Patrick, ‘is only another 
word for opportunity’. Yet he is full of gratitude to those who gave him 
his opportunities. Perhaps he was lucky in this sense: that he received the 
greatest help at the time when he needed it most. But the courage to seize 
the opportunity and to use it to the full was all his own. To support this, 
we should have to fill the rest of the review with quotations. It is better to 
read the book. 

“’Astings’, said the sergeant-major, ‘You ought to be a bloody lawyer’. 
In one sense, as the author says, he was not. He was an advocate. The 
second volume contains twenty-one cases. They include the Youssoupoff, 
Sievier and Laski libel actions, the Courtauld arbitration case and the 
murder trials of Rouse, of Mrs. Barney and, most moving of all, of 
‘John Williams’, the Hooded Man. All are, of course, extremely well told, 
but it is advisable not to read this book too soon after reading the 
Autobiography. Four of the Cases in Court are recounted in the earlier 
volume and there are one or two inconsistencies. In each volume the 
author writes of the time when a young barrister suddenly finds he has 
passed through his early struggles and is beginning to be successful. The 
words he uses are similar but not identical, and he indicates two different 
occasions for his own crossing of the Rubicon. 

‘On est comme on est’. Sir Patrick is fond of the phrase and is 
reluctant to plunge deeper. He was, he admits, an unsatisfactory navvy 
and engineer, an inefficient soldier, a bad journalist, an inferior playwright, 
an ineffective politician and a failure as a poet. He has given the world 
his poem on the last page of his Autobiography. He describes it, with 
masterly understatement, as a ‘revolting effusion’, He is as he is. So 
are we all, but with this difference. We cannot all write of what we are. 


J. A. G. GRIFFITH. 


A GUIDE to Practica, Conveyance. By Epwarp MOERAN. 
[London: Sir Isaac Pitman & Sons, Ltd. 1949. 76 pp. 
7s. 6d. ] 


‘Tue title of this book is no misnomer since the book is chiefly concerned with 
the ‘mechanics’ of conveyancing, as such it will be welcome by those to whom 
order does not come easily and for whom a completion tends to become the 
occasion of last-minute alarms and rushed searches. To the new articled 
clerk it will be even more welcome for its explanation of such mysteries as the 
completion statement, and for its demonstration that an inspection of deeds 
involves more than a pleasant visit to the other side, a fact that is not always 
clear where titles are well known. Apart from setting out a useful routine 
the book contains much sound if neglected advice on other matters. The 
number of inappropriate or duplicated inquiries, encouraged by the use of 
printed forms, which are made is excessive, and dangerous in that they en- 
courage formal and meaningless answers to the whole. 

In the result the author has produced a book of real utility and there can 
be no doubt that if attention is paid to some such routine as the author 
suggests, the mind is set free for the pure law and art of conveyancing. 
Fortunately, although the book is in a sense a sermon, the ‘preacher’ has 
an easy style and his pleasant denials of perfection either in his office or his 
system make his precepts the more acceptable. The author has done his best 
to be helpful and if some still prefer or cannot avoid the alarms and excur- 
sions the fault is not his. 

J. D. B. Mircreu.. 


414 THE MODERN LAW REVIEW Vou. 13 


Computsory Purcuase or Lanp. By A. J. W. JEFFERY, D.P.H., 
A.c.1.8. [Leigh-on-Sea : The Thames Bank Publishing Co., 
Ltd. 1949. 41 pp. and Appendices 99.] 


Tur scope of this book is limited as the author makes clear when he 
claims it as a practical manual for the preparation of compulsory purchase 
orders. This fact does not diminish its value since the claim is fufilled 
without confusing the matter with, for example, the ramifications of the 
‘natural justice’ cases. The first forty pages are thus taken up with a 
clear stage by stage description of the procedure and practice, based 
primarily on the 1946 Act. The purpose of each stage is thus left 
apparent, and the text is supported by sufficient references to allow an 
inquirer to pursue particular matters. The Appendices consist of reprints 
of statutes and of forms and precedents. If the book could not make 
exciting reading, it does at least make lucid reading, and is of consider- 
able use. Indeed, its utility is not restricted to those in local government 
offices, or who are advising clients, even for students there is always room 
for an explanation of how the apple does get into the dumpling. 


J. D. B. Mircuer.. 


RANKING AND Spicer’s Company Law. Eighth edition by H. A. R. 
J. WILSON, F.C.A., F.S.A.A., and T. W. SOUTE, B.A., Barrister-at- 
Law. [London : Sir Isaac Pitman & Sons, Ltd. 1949. xxxii 
and 496 pp. (with index). 21s. net.] 


Turs is a well-known text book on company law which is intended particularly 
for accountants and company secretaries and for students studying for those 
occupations. For this class of reader it is one of the best books with which 
we are acquainted. It should be noted that since there is a companion volume 
on company winding up that subject is not dealt with in this work. 

Its great value lies in its clarity and accuracy. The material is attractively 
set out in good-sized type and well spaced on large pages so that reading is 
physically a pleasure. On the other hand cases are referred to as authorities 
simply and without their facts (in most cases) while it is only rarely that 
quotations are given from the judgments, and this undoubtedly makes study 
somewhat heavy going. 

The passing of the Companies Acts, 1947 and 1948, has of course called 
for a complete revision of the old text and a great deal of rewriting. This 
has béen done thoroughly and competently, and all the excellent qualities of 
the original work have been well maintained. 


C. 


Companies AND Company Law. By A. C. CONNELL, LL.B. Sixth 
Edition by A. T. PuRsE, LL.B., Barrister-at-Law. [London : 
Sir Isaac Pitman.& Sons, Ltd. 1949. xiii and 587 pp. Price 
15s. net. ] 


Tus is an extremely useful book and remarkable value. It contains 218 pages 
of text in which the law is lucidly summarised, followed by reprints of the 
Companies Act, 1948, and the Prevention of Fraud (Investment) Act, 1989. 
The work of revision has been well done and the book can be heartily recom- 
mended to students and others requiring a short guide to the modern 
company law. 
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NATIONAL Insurance. By JOHN Gazpar, LL.B., Barrister-at-Law. 
‘ This is the Law ’ Series. Second Edition. [London : Stevens 
& Sons, Ltd. 1949. 96 pp. 4s.] 


Tus book sets out in a simplified form the effect of the National Insurance 
Act, 1946, and the regulations made thereunder. The Industrial In juries Act 
is outside its scope, save that the contributions payable under that Act are 
specified. The author hopes that this new edition will prove of value not 
only to the man-in-the-street but also to those who are concerned in the 
administration of the Act. It is, perhaps, for this reason that the author has 
chosen to support his account of the Act with references to sections and the 
regulations. The exposition is clear and well written; the material has 
obviously been thoroughly mastered. But we suggest that it was probably 
& mistake to try to reach’ beyond the man-in-the-street. If the references to 
the Act and the regulations have to be followed up by the reader, he will be 
forced back to the weightier tomes on this subject. For those who require 
‘a simple explanation, the references are superfluous and hamper the reading. 
But the value of simple exposition of the law cannot yet be assessed. It 
would be interesting to know if this second edition sells better than the first, 


J. A. G. GRIFFITH. 


SociaL LEGISLATION AND Work IN Fintan. Published by the 
Ministry for Social Affairs. [Helsinki: 1949. 179 pp.] 


Turs short survey of social policy in Finland contains a considerable 
amount of material of interest to the student of comparative labour law. 
This is especially true of the chapter on ‘Labour Relations’ which deals, 
inter alia, with the legal regulation and effect of collective agreements with 
the Labour court, with the settlement of labour disputes and with the 
statutory system of compulsory ‘Factory Committees’. Other matters of 
special legal interest are the survey of hours of work legislation in a chapter 
entitled ‘Worker’s Protection’, the analysis of the Workers’ Annual Holiday 
Act of 1946, and the—all to brief—discussion of social insurance legislation. 
It is interesting that Temperance and Liquor Trade Legislation belongs to the 
province of the Ministry of Social Affairs. 
O.K.-F. 


Other publications received :— 


Tue Dears Duties. By Rosert Dymonp. Third (Consolidated) 
Supplement to the Tenth Edition, to December 31, 1949. [The 
Solicitors’ Law Stationery Society, Ltd. 10s. 6d.] 


Cuance or Name. By J. F. Josue. Third Edition, 1950. 
Oyez Practice Notes. [The Solicitors’ Law Stationery Society, 
Ltd. 2s. 6d. net.] 


Tue EFFECTS or TAXATION on FOREIGN TRADE AND INVESTMENT. 
[United Nations Publ. No. 1950. XVI 1. 8s. 9d. stg.] 


Les PRINCIPES DE LA BILATÉRALITÉ ET DE LA POSSIBILITÉ D’INTER- 
NATIONALISATION DES RÈGLES DU DROIT INTERNATIONAL PRIVÉ. 
By P. G. Vatrinpas. [Athènes. 1948.] 
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LES PRINCIPES DE l’ĪNDÉPENDANCEĘ ET DE P AUTONOMIE DU DROIT 
INTERNATIONAL PRIVÉ. By P. G. VaLLINDas. [Athénes. 1948.] 


LE DROIT INTERNATIONAL PRIVÉ DANS LE CODE CIVIL HELLÉNIQUE. 
By P. G. VaLLINDAasS. [Agen. 1949.] 


Current Law Year Book, 1949. General Editor: Jonn BURKE, 
Barrister-at-Law. [Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd. £2 2s.] 


Tue Law or Rent RESTRICTION IN IreLanp. By Joun R. 
COGHLAN, B.A. (Moderator in Legal and Political Science), LL.B., 
T.C.D., Barrister-at-Law. Second Edition. With a Foreward 
by the Hon. Mr. Justice Witi1am Brack. [Dollard Printing- 
house, Dublin, Ltd., Wellington Quay, Dublin. 1950. xxxiv 
and 250 pp. 27s. net.] 


COSTUMBRES Y Usos CONSTITUCIONALES. By Jorce Rane Poviha. 
[Instituto de Derecho Publico. Universidad Nacional de 
Tucuman. 1950. 144 pp.] 


Ancio-Sovier Journan. Vol. XI. No. 1. Spring, 1950. [SCR. 
14 Kensington Square, London, W.8. 2s. 6d.] 


Unirep Nations Documents INDEX. [United Nations and 
Specialised Agencies Documents and Publications. January, 
1950. Vol. 1. No. 1. Annual subscription 50s. ] 


Rerorm oF Income Tax AND Socran Security PAYMENTS. A 
Liberal Party Yellow Book. [March, 1950. 40 pp. Price 1s.] 


Tre Inpian Dicest, 1949. By V. V. CHITALEY, B.A., LL.B. and 
S. Arru Rao, B.A., B.L. [The All India Reporter, Ltd., 
Nagpur. | 


ADOPTION OF CHILDREN. By J. F. Josnine. Second Edition, 1950. 
Oyez Practice Notes, No. 3. [The Solicitors’ Law Stationery 
Society, Ltd. 7s. 6d. net.] 


FEDERAL INCOME ESTATE AND Grrr Tax Laws CORRELATED. Tenth 
Edition. By Warrer E. Barton. [Tax Law Publishing Co., 
Washington 5, D.C. 1950. $85.] 


TRANSFER OF Property Acr. Vol. I. [All India Reporter, Ltd., 
Nagpur. ] 


LIFELINE. The Eleventh. Spring 1950. [‘ Lifeline’, Gray’s Inn 
Chambers, High Holborn, W.C.1.] 


INTERNATIONAL Monetary Funp. Schedule of Par Values. Tenth 
Issue. [Washington, D.C. 1950.] 
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Volume 13 October 1950 No. 4 


BIGAMY AND THE THIRD MARRIAGE 


There was an old party of Lyme 

Who married three wives at one time. 
When asked: ‘Why the third?’ 
He replied: ‘One’s absurd, 

And bigamy, sir, is a crime.’ 


THE humour of the limerick lies in its insistence upon the literal 
meaning of the word ‘bigamy’. Although this meaning is not 
adopted by the law, it was very nearly adopted in a somewhat 
different context by the Court of Criminal Appeal in Treanor 
(1989). In that case the court held that the defence of seven 
years’ absence given by the statute,? being there conferred only 
upon a‘ person marrying a second time’, was not available to a 
person who married a third time. This decision has now been 
departed from by the same court in Taylor (1950),° and although 
the latter decision is undoubtedly right as a matter of law, it 
reveals a serious lacuna in the law of bigamy. 
The facts of Treanor were as follows :— 
1916 : T. married Bridget. 
1918 : He deserted her, and there was no evidence that, at 
any material time since, he knew that she was alive. 
1980 : T. went through a form of marriage with Lilian. 
1937 : He deserted Lilian. 
1938 : He went through a form of marriage with Kathleen. 
T. was indicted for that, being married to Bridget, he had 
married Kathleen. It was shown that Bridget was in fact alive in 
1988. T. pleaded that Bridget had been continuously absent for 
seven years and that he did not know her during that time to be 


1 [1989] 1 All E.R. 880; [1989] W.N. 29; 160 L.T. 286; 55 T.L.R. 348; 27 
Cr.App.R. 85. 

2 Offences against the Person Act, 1861, s. 57: ‘ Whosoever, being married, shall 
marry any other person during the life of the former husband or wife, whether 
the second marriage shall have taken place in England or Ireland or elsewhere, 
shall be guilty of felony, and being convicted thereof shall be liable to be kept 
in penal servitude for any term not exceeding seven years . . .: Provided, that 
nothing in this section contained shall extend to any second marriage con- 
tracted elsewhere than in England and Ireland by any other than a subject of 
Her Majesty, or to any person marrying a second time whose husband or wife 
shall have been continually absent from such person for the space of seven 
years then last past, and shall not have been known by such person to be living 
within that time, or shall extend to any person who, at the time of such second 
marriage, shall have been divorced from the bond of the first marriage, or to 
any person whose former marriage shall have been declared void by the 
sentence of any court of competent jurisdiction ’. 

3 [1950] 2 All E.R. 170. 
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alive. It was held that the defence did not avail, because according 


to the statute the defence. availed only ‘to any pefson marrying, a 
second time’, whereas the marriage to Kathleen wasa third: 
marriage. Lord Hewart C.J. said : * We treat this proviso as mean- 
ing not one word more than it says, and we are not in the least 
provoked by the arguments, put forward with ingenuity by counsel 
for the appellant, concerning what might arise in some fantastic, 
state of affairs’. ` 

This decision was dissented trom: by the full Court of Giana” 
Appeal, consisting of seven judges, in Taylor. Morally the latter, 
case was even worse than Treanor, for Taylor had gone through no 
fewer than four bigamous ceremonies of marriage, taking the word” 
‘bigamous ’ in its de facto sense. The present indictment was in 


-respect of the third and fourth marriages, which the prisoner had _ 


entered into after being absent from his lawful wife for seven years ` 
and without knowing ‘her to be alive during that period.- . At his 
trial the prisoner pleaded guilty (his counsel believing that the 
decision in Treanor represented the law, and consequently, that, he. 
could not plead the defence of seven years’ absence’ in. respect of a: 
third or subsequent marriage). The prisoner wished to appeal 
against the sentence passed on him, ‘and the Court of- Criminal 
Appeal gave him leave to do so on the ground that Treanor needed . 
to be considered by’ the full court. After argument, it was held . 
that the full Court of Criminal Appeal was not bound by previous 


- decisions of thé court, because the liberty -of the subject- was, 


involved; Treanor was disapproved, and “the convictions were 


- quashed. 


Before discussing the question of substance, a few remarks. may 
be made upon Taylor as a decision on the doctrine of precedent and 
on the law of’ procedure. The reason given on the’ question of 


` precedent is of great interest, and would seem. légically to be 


capable of application, even to the Court of Criminal Appeal when 


' sitting with the usual three judges. The Criminal Appeal Act, 1907,’ 


contains no warrant for a distinction between the powers of a so- 
called full court and of a court of smaller numbers. It enacts that 


`- € the court ? (namely, the Court of Criminal Appeal) shall be duly ` 


constituted if it consists of not less than three judges; accordingly 
a court of three judges (if no other such court is sitting) is a full- , 
court. The qualification in brackets is necessary because the Act 
provides that the court mày sit in two or more divisions, and, if it 


does so, one division could not be called a full court; yet this 


division has the same minimum number of judges as a fuil court. 
It would be unreasonable to make the powers of -a’ bench of three 
judges dependent on the question whether some other divisional- 
court of three judges is sitting or not.* Iti is, in fact, impossible to ` 


4 Cp. -Young v. Bristol Aeroplane Co: [1944] K. B. 718 (C.A.), where it was held . 
that a full court of the Court of Appeal had no greater powers than any division ` 
of the court. 
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tell from the report of a particular case whether it is the decision of 
a full court of the Court of Criminal Appeal or a decision of a 
division of that court : Treanor, for example, is stated in the reports 
to be a decision of the Court of Criminal Appeal consisting of Lord 
Hewart C.J., Charles and Singleton JJ., and without reference to 
the cause list for the day in question it cannot be said whether any 
(other) division was sitting or not. Another difficulty is that the 
court may become or cease to be a full court during the course of 
the hearing, simply by the cessation or commencement of some 
other division of the court engaged on another case; in this event 
it might be necessary to look not merely at the calendar but at the 
clock to see whether the particular court was a full court at the 
moment when it pronounced its formal decision. It cannot be 
supposed that this consideration is relevant to the doctrine of 
precedent. 

If the decision on the point of precedent applies to a division of 
the Court of Criminal Appeal in respect of its previous decisions, it 
would seem to apply equally to a Divisional Court of the High 
Court in respect of its previous decisions, when that court sits in 
criminal cases, and when the previous decision was in favour of 
conviction. It would also seem to apply to the House of Lords in 
the same way, and to be capable of application even to civil appel- 
late courts where the precedent case has curtailed a constitutional 
liberty. In this respect the decision is a welcome reaction from the 
tendency of recent years to make the doctrine of precedent too rigid. 

The procedure adopted in Taylor may also have a wider signifi- 
cance than the actual facts of the case. The prisoner had pleaded 
guilty, and appealed only against sentence; the Court of Criminal 
Appeal granted leave to appeal solely because the convictions 
appeared to be bad, and in the result quashed the convictions. It 
thus appears that an appeal against sentence may be allowed to be 
argued, and may have the same outcome, as if it were an appeal 
against conviction. It will be interesting to see whether the same 
freedom is allowed on an appeal from petty to quarter sessions, for 
here the rule is that a defendant who has pleaded guilty can appeal 
only against sentence, not against conviction.’ It is submitted 
that the latter rule, if strictly applied, is capable of working hard- 
ship, for the accused may not have been legally represented in the 
magistrates’ court, and even if he were, Taylor’s Case shows that it 
is not always possible for an advocate to foretell the decision of an 
appellate court. Since Taylor there seems to be a possibility of 
evading the rule by a fictitious form of procedure whereby an appeal 
that is nominally against sentence may be treated as in reality 
against conviction. 

The main purpose of this article is to consider the effect of 


5 The present authority for this rule is the Criminal Justice Act. 1948, s. 36 (1), 
repeating in this respect earlier legislation. 
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Taylor’s Case upon the law of bigamy, and whether that law is 
capable of improvement. The court in Taylor had little difficulty 
in showing the fallacy of the judgment in Treanor. It was pointed 
out that the words ‘second marriage’ occurred in the statutory 
definition of the crime of bigamy, so that on the interpretation 
given to similar words in another context in Treanor a person could 
never be convicted of bigamy in respect of a third marriage. In 
truth, ‘second marriage’ referred to the second marriage charged 
in the indictment, any other bigamous marriage being irrelevant. 

Although the law is now settled, it must be observed that neither 
Treanor’s nor Taylor’s defence had any merits from the moral 
point of view. ‘Take, for instance, Treanor. Even if he believed 
that Bridget, his first wife, was dead when he married Lilian, he 
had no reason to think that Lilian was dead when he married 
Kathleen. In a case of this kind it is inevitable that one or other 
of the subsequent marriages should morally be accounted bigamy. 
If, when the prisoner married his second wife, whom we will call B, 
he believed that his first wife A was still alive, his marriage to B 
was morally bigamous (though legally not so, because of the defence 
of seven years’ absence of A‘). If, when he married B, he thought 
A was dead, he must have believed himself to be contracting a valid 
marriage with B, and in that case when he married C he must have 
believed himself to be committing bigamy with C because of his 
supposed existing marriage with B.” Either way he is morally 
guilty of bigamy, and it is a misfortune that at present he cannot 
be reached by the criminal law. 

The serious social consequences of the rule are apparent. Let 
us suppose that the prisoner has first married A, and then carefully 
kept out of her way for seven years. During this period he does not 
hear of her, or, if he does, hears of her only in a way that cannot 
be proved by the Crown. If the prisoner is bigamously inclined he 
is now in a state in which he is a danger to the community. He 
can deceive B into marriage by representing himself to be a bachelor, 
and he can do the same a few months later to C, D, and others. In 
each of these cases he is punishment-proof. 

There is a similar difficulty with regard to the defence recognised 
in R. v. Tolson,* namely the defence of reasonable belief in the 
death of the lawful spouse. It is true that the court might hold 


6 Although the defence requires that the prisoner should not during the seven 
years have known A to be alive, it does not require him positively to believe 
her dead, and in fact he may have believed her to be alive. 

There would be an exception if he thought when he married B that A was dead, 
but came to know of A's continued existence before his marriage to C. In 
this event his marriage to C would not morally be bigamy in respect of his 
previous marriage to B, because the marriage to B would on the facts now 
known to him be void. The marriage to C would, however, be both morally 
and legally bigamy in respect of his previous marriage to A, for he would now 
know A to be stiil alive, so that the defence of seven years’ absence would not 
avail. 


8 (1889) 23 Q.B.D. 168 (C.C.R.). 
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that this defence does not apply where the third marriage is 
immoral. Suppose that the accused marries A, and then, reason- 
ably believing her to be dead, marries B and C in quick succession. 
It may be said that on a charge of bigamy in marrying C the 
accused’s defence is one of mistake; but mistake according to eight 
judges (speaking through Bramwell B.) in Prince? is no defence 
where the act intended was, in the known circumstances, immoral. 
It is submitted, however, that the actual decision in Prince as now 
interpreted turned on the issue of strict statutory liability,!° and 
that the dicta just referred to cannot be accepted. On facts like 
those in Tolson the so-called defence of mistake is in reality a defence 
of absence of the requisite mens rea; and if the requisite mens rea 
is absent, it cannot be supplied by proof that the accused knew that 
he was committing an immoral act; For this reason it is submitted 
that the defence of reasonable belief in the death of the lawful 
spouse applies to a third marriage, notwithstanding that the same 
evil may follow from this view as follows from the decision in Taylor. 

It seems clear that legislation is desirable, and the only question 
is how it should be worded. It would not be a satisfactory change 
to restore the effect of Treanor by a statutory amendment to the 
effect that the defence of seven years’ absence (or belief in death) 
shall not avail in respect of a third marriage, because that would 
cause injustice in a number of cases that, with all respect to Lord 
Hewart’s opinion, are perfectly possible. For example, such a 
rule would cause injustice where the first marriage was dissolved 
by death or divorce before the second marriage, which thus becomes 
the valid marriage in respect of which seven years’ absence is 
pleaded. This particular difficulty could be met by limiting the 
change more narrowly : it could be provided merely that the defence 
of seven years’ absence shall not avail where the bigamous marriage 
that is the subject of the indictment is separated from the valid 
marriage by an intervening invalid marriage. Even this, however, 
might cause injustice in certain cases. (1) One is where the 
accused first marries A, then after seven years’ absence marries B, 
after a further seven years’ absence from both A and B marries C, 
and A and B thereupon present an appearance. Here the accused 
has acted within his legal rights, because even if his marriage to B 
was valid, as perhaps he thought it was, he has complied with the 
seven-years’-absence rule in respect of it. (2) Another is where 
the accused first marries A, then bigamously marries B and is con- 
victed for it, and later, not having heard of A for seven years, 
marries C. Even if A is still alive, there is no reason why the 
ordinary defence should not avail in respect of the marriage to C. 
The only way in which the marriage to C can be regarded as morally 
wrongful is in respect of the desertion of B; but the law cannot 


? (1875) L.R; 2 C.C.R. 154. 
10 Kenny, Outlines of Criminal Law, 15th ed. 52. 
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consistently blame the accused for deserting B when it refuses to 
attach validity to the marriage with B. (8) Yet another case is 
where the accused marries A, and then after seven years’ absence 
from her marries B, believing A to be dead and his marriage to B 
consequently to be valid; B dies, and the accused thereupon marries 
C. It transpires that A has been alive the whole time. Here again 
` the accused is morally innocent and should have the defence of seven 
years’ absence or belief in death. 

In view of these difficulties, the only way of obtaining a just 
conviction in a case like Taylor is to devise a rule that precisely 
covers the facts. It would be possible for Parliament to enact, by 
way of qualification upon the defences of seven years’ absence and 
belief in death, that when the prisoner goes through a second 
ceremony of marriage during the subsistence of the first, but has the 
defence of seven years’ absence from his first wife 1! or believes her 
to be dead, and then goes through a third ceremony with the same 
defence or with the same belief in respect of his first wife, the second 
marriage shall be deemed to be a valid marriage (notwithstanding 
its bigamous character 1°) for the purpose of convicting the accused 
of bigamy in respect of the third marriage, and for this purpose the 
second marriage shall be governed by the same rules as if it were a 
valid marriage."* With this rule on the statute-book the prosecu- 
tion could count against the accused (1) that, being married to A, 
he has married B, and also (2) that, being married to B, he has 
married C. Then, if the accused pleads to the first count that he 
thought A was dead when he married B, or had been absent from A 
for seven years without knowing her to be alive, he will be con- 
victed on the second count, though in actual fact he is not married 
to B. 

It is no objection to this suggested rule that it would involve a 
legal fiction. Judicial fictions are undesirable in criminal law 
(though in fact it is replete with them), because the use of such 
fictions means that the judges change the criminal law covertly 
and retrospectively. A statutory fiction is not open to this criticism, 
for it is merely a mode of expression. The language of fiction can 
always be avoided by an alternative formula: for example, in the 
present instance it could be enacted instead that the accused can 


21 A similar rule would, of course, be applied where the accused is a woman, 
mutatis mutandis. 

Any other defect in the sccond marriage, e.g., the fact of its being within the 
prohibited degrees, should invalidate it even for the purpose of the law of 
bigamy. The effect of the proposed statute would merely be that the first 
marriage would be deemed not to have taken place. 

13 As a drafting matter it would be necessary to provide in the same way that a 
third marriage (i.e., a second bigamous marriage) shall be deemed to be valid 
for the purpose of convicting of bigamy in respect of a fourth marriage, and 
so on, 

It would be well to add a third count, that, being married to A, he has married 
C. This would take care of the possibility that the accused, after his marriage 
to B and before his marriage to C, came to know that A was still alive, 


1 


1 


1 


A 


Ocr. 1950 BIGAMY AND THE THIRD MARRIAGE 428 


be convicted in the above circumstances notwithstanding that the 
marriage upon which the proceedings are founded as the ‘first’ 
marriage is not a valid marriage owing to its bigamous character. 
If the language of fiction is used, it is only because this seems to 
state more plainly the result that is desired to be secured. Nor 
_ would the fiction be an unreasonable ‘one, for the effect would 
merely be to convict the accused of his moral wrong. The moral 
mens rea of the accused in the case put was that, thinking himself 
to be married to B, he married C, and the result of the fiction would 
be to bring the legal actus reus into conformity with this mens rea." 

The above suggestions are meant to deal only with the problem 
of the second bigamous marriage, and must not: be taken as imply- 
ing the opinion that all is well with the rest of the law of bigamy. 
If there is to be legislation on bigamy, the opportunity might be 
taken of making other changes—for example, replacing the present 
defences of seven years’ absence and reasonable belief in death 
by the single defence of belief (not necessarily reasonable belief) that 


18 The present article is chiefly concerned with the criminal law of bigamy, but a 
footnote may be added on the civil effects of a bigamous marriage. At present 
in England such a marriage has no civil effects, this being a supposed logical 
deduction from the rule against bigamy. Thus if a man marries first A and 
then, during the subsistence of this marriage, B, and afterwards A dies, he 
becomes a respectable widower and is free to marry C. He is under no obliga- 
tion to his second ‘ wife’, even though at the time of the marriage he con- 
cealed from her its bigamous nature (except that he is probably liable to her 
in tort for deceit), and the children of the bigamous marriage are illegitimate. 
In France they order these things otherwise, and better. By the Code Civil, 
Art. 201, ‘Le mariage qui a été declaré nul produit néanmoins les effets civils, 
tant à l'égard des époux qu'à l'égard des enfants, lorsqu’il a contracté de 
bonne foi’. By Art. 202,.‘ Si la bonne foi n'existe que de la part de l'un des 
deux époux, le mariage ne produit les effets civils qu’en faveur de cet époux, 
et des enfants issus du mariage’, Whatever these provisions may mean in 
detail, i.e., whatever in detail may be involved in ‘civil effects in favour of 
that spouse’, this much is clear, that if this were English law, ‘ Mrs.’ Lilian 
Treanor would be entitled to claim maintenance as a wife, and her children 
would be legitimate. For English cases where foreign concepts of putative 
marriage have been discussed, see Re Stirling [1908] 2 Ch. 845; Berthiaume v. 
Dastous [1930] A.C. 79 (P.C.). 

This concept of the putative marriage is already beginning to make its way 
in England: see s. 7 (2) of the Matrimonial Causes Act, 1987, and s. 4 of the 
Law Reform (Miscellaneous Provisions) Act, 1949. These statutes give to 
~voidable marriages that are afterwards avoided the effect of conferring legiti- 
‘macy upon the children. They should be extended in two directions: 

(a) in the scope of application, by extending the rule from voidable to void 
marriages concluded in good. faith by both spouses or (with more limited effect) 
by one spouse, maybe even with regard to legitimacy of offspring in the case 
.of a marriage concluded mala fide on both sides, and: 

(b) by extending the civil effect of the putative marriage at least to certain 
aspects of the relation between the spouses, particularly in respect of the right 
to maintenance. I am indebted for the references in the foregoing part of this 
note and for the consequential suggestions to Dr. O. Kahn-Freund. 

It may be added that in Scotland, the mere fact that the bigamist continues 
‘cohabitation ‘ with habit and repute’ with the second ‘wife’ after obtaining 
his freedom from the first marriage by the death or divorce of the first wife 
is enough to regularise the position with the second wife: Campbell v. Campbell 
(1867) 6 M.(H.L.) 115; De Thoren v. Wall (1876) 3 R.(H.L.) 28; Gloag and 
“Henderson, Introduction to the Law of Scotland, 4th ed. 574. 
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the first marriage has come to an end, whether by death or other- 
wise. Another desirable step would be to abolish the present law 
of bigamy and in its place to use two existing offences. To explain 
this it is necessary to consider shortly the basis of the law of bigamy. 
Originally only an ecclesiastical offence, bigamy first became a crime 
by a statute of James I, which made it a capital felony; the chief 
reason seems to have been that it was regarded as akin to 
blasphemy. Since the change in our attitude to the subject of 
blasphemy, it would seem that bigamy needs re-examination. 
Marriage is now a secular status; any superadded religious signifi- 
cance should be no concern of the law. The marriage ceremony 
in a particuar case may be entirely secular, and it is especially 
difficult to see why a secular ceremony should be protected by a 
law analogous to blasphemy. 

What confuses any discussion of the law of bigamy is that 
bigamy frequently involves conduct upon which society cannot look 
with approval. Bigamy frequently involves desertion of the lawful 
spouse, failure to maintain the lawful wife, deception of the registrar 
and minister of religion, and adultery; where it is committed with 
a woman who is deceived as to the facts it involves something nearly 
approaching rape. All these factors are, however, logically 
irrelevant to the offence. The bigamist may have separated from 
his spouse amicably, and anyway desertion is not a crime. He may 
maintain his spouse, and anyway failure to maintain is not a crime. 
Although bigamy is in practice followed by adultery, there is no 
logical necessity about this, and anyway adultery is not a crime. 
If desertion, failure to maintain and adultery were crimes, it might 
be proper to punish bigamy also, since bigamy is perhaps conduct 
conducive to these other acts which on this hypothesis would be 
crimes. But when (for good and sufficient reasons) we do not treat 
as crimes the acts that constitute the real social mischief, it is 
surely wrong to punish bigamy merely because it is thought to con- 
duce to them. Bigamy involving the deceit of an innocent woman, 
and amounting in fact to quasi-rape, certainly qualifies for a penal 
sanction; but the present law is not confined to this case.*® 

The only social mischief that is necessarily involved in every 
case of bigamy is the deceit practised upon those who officiate at 
or before the bigamous ceremony, and the consequential falsification 
of the marriage register. Most people would agree that this deceit, 
taking it by itself, would be adequately redressed by a fine; cer- 
tainly the maximum of seven years’ imprisonment now fixed by 
the law is wildly out of proportion to the harm done in this par- 
ticular respect. Although this maximum is certainly needed for 
a case of quasi-rape, which is the only serious form of bigamy, the 


16 For this reason it is difficult to see why bigamy was included in a statute 
called the Offences against the Person Act. The only possible persons offended 
are the first and second spouses, and neither of them is necessarily offended. 
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statute does not distinguish between this case and the compara- 
tively venial offence of trying to give respectability to an illicit 
association and ‘ giving the child a name’. In failing to discrimi- 
nate between the serious and trivial forms it does not give the courts 
a lead as to the scale of punishment. This point may be illustrated 
by reference to a case of 1945.1’ The prisoner, after getting on well 
with his wife for twenty-two years and being a good husband, had 
an upset with her and went off to live with another woman. When 
the latter was going to have a child (it was not certain whether the 
prisoner was the father) she begged him to go through a bigamous 
ceremony with her, and he complied. After that he took to drink 
and went to pieces completely for a time, meeting a third woman 
and giving notice of an intended marriage to her, though nothing 
further came of this. The prisoner was prosecuted for bigamy. 
The Court of Criminal Appeal, in its judgment, said that the 
serious part of the offence of bigamy was the obtaining possession 
of a virtuous girl by the pretence of being her husband. That very 
serious feature, it said, was absent in the present case. The court 
then referred to a letter written by the lawful wife to the Home 
Secretary, a very pathetic document in which she begged for mercy 
for her husband—partly on his account, because she still believed 
in him, and partly on her own account, because she was receiving 
an army allowance which would stop if her husband went to prison 
for a long time. The court attached importance to this letter be- 
cause the wife appeared to be the only person in the case who had 
been injured by the prisoner’s act. After this recital of mitigating 
circumstances in the judgment it comes as something of a shock 
to find that the sentence of the court was to twelve months’ 
imprisonment. 

With all respect, is not a sentence of this severity an over- 
assessment of the social evil of the offence? Bigamy in a case of 
this type seems to be the act of a fool rather than a knave. From 
the point of view of civil law it is a purposeless act, because the 
second ceremony has no legal effect. As a means of gaining re- 
spectability it is unnecessary. If a woman lives with a married 
man, takes his name, calls herself Mrs., announces her marriage 
to him in the papers, and sends her friends wedding-cake, neither 
he nor she commits an offence. This being so, only an ignorant 
or unintelligent person: would commit bigamy. It may also be 
observed that bigamy committed to achieve respectability is still, 
as it was in the days of Maule J., the crime of the poor rather 
than of the rich, and a symptom of inadequate facilities for divorce. 

What it needed is a reconstruction of the law of bigamy so that 
it becomes separated into two offences: a serious offence of quasi- 
Tape, and a minor offence of falsification of the public records. 
These offences already exist on the statute-book quite independently 


17 McDonald, The Times newspaper, March 6, 1945. 
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of the law of bigamy. (1) By the Criminal Law Amendment Act, 
1885, s. 8 (2), it is a misdemeanour to procure by false pretences 
unlawful carnal connection with any woman who is not a common 
prostitute or of known immoral character. This provision is at 
present little used because the typical case of it is bigamy, which 
is already provided for in the law under that name.'* If the-offence 
of bigamy as such were abolished, cases of quasi-rape could still 
be prosecuted under the Criminal Law Amendment Act, for when- 
ever a man goes through a ceremony of marriage he impliedly 
represents to the other party (unless he states the contrary) that 
he is a bachelor.1® (2) If the bigamous wife realises that the 
marriage is invalid, or if the offender is a woman, the offence now 
known as bigamy should be the lesser one of falsifying the marriage 
register. This already exists under s. 3 of the Perjury Act, 1911, 
which covers the making of a false oath, or the making or signing 
of a false declaration, notice or certificate required under a statute 
relating to marriage, for the purpose of procuring a marriage. Since 
everyone who marries in England is required to declare that he 
believes that there is no lawful hindrance to his marriage, and to 
state his condition, this provision covers every case of intentional 
bigamy committed in England. The present law of bigamy is, in 
view of the foregoing provisions, unnecessary ; it is also objectionable 
because it regards as a single offence, with a common maximum 
punishment, two types of act that belong to different moral planes. 
The Perjury Act is, however, open to the same objection, because 
it imposes the maximum punishment of seven years’ imprisonment ` 
for offences under the provision just quoted; this punishment may 
be justified where what the accused has done amounts to quasi- 
rape, but not where he has merely falsified the marriage register, 
and the provision does not, distinguish between the two offences. 
The punishment also stands in striking contrast to that under the 
Criminal Law Amendment Act quoted above, for under that Act 
quasi-rape of a woman who is not a common prostite or of known 
immoral character is punishable with only two years’ imprisonment. 

Tt is quite topsy-turvy that the consummated act of fraudulently 
procuring connection should thus carry only two years, when the 
false declaration, which is a mere step in carrying out the immoral 
purpose, and moreover a step that may not in all cases be taken, 
carries seven years. 


18 The view may indeed be held that cases of the type of bigamy are the only ones 
where the provision in the Criminal Law Amendment Act can properly be 
invoked—I refer to cases where the false pretence inducing the connection is 
that the man is the woman’s husband. Where the false pretence-is of this kind 
the woman is morally innocent; but if the false pretence relates to some 
collateral fact, such as that the man is a foreign sovereign or the possessor of 
untold wealth, the woman, though deceived, is not deceived as to any fact 
going to the regularity of the affair, and it is at least doubtful whether a false 
pretence of this type is one that should attract the attention of the criminal law. 

19 Meluish v. Milton (1876) 3 Ch.D. 27 at 35 (C.A.). 
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The misdemeanour under s. 3 of the Perjury Act is not included 
in the list of offences that are triable summarily with consent. It 
should be. 

One advantage of the proposed recasting of the crime of bigamy 
_is that it would get rid of the present theological atmosphere of the 
law : the idea that the social evil of bigamy lies in ‘ the profanation 
of a solemn ceremony’. Although this is the historical foundation 
of the law of bigamy, it is at the present day no more than a 
disturbing factor. ‘One judge,’ wrote Dr. R. M. Jackson, ‘ who 
was a great authority upon ecclesiastical law, will be remembered 
for his severity in all bigamy cases: as a pillar of the church he 
-considered that all infringements of morality were necessarily serious 
offences. Whether a trial was held before this judge, or before one 
of his colleagues who was an agnostic, might make a great difference 
to the result ’.2° A restatement of the law of bigamy in avowedly 
secular terms would avoid this. 

If these proposals come to be adopted, it will be necessary to fit 
into them the suggestion made in the earlier part of this paper 
for dealing with a case like Taylor. 

Finally, the number of offences of bigamy could be greatly re- 
duced by a system of registration of marriages similar to those that 

` have long been in force on the Continent.” In England this would 
require the registers of births and marriages to be linked, possibly, 
though not necessarily, in conjunction with the system of national 
registration. If every marriage were recorded on the register of 
births or the national register, and if every one on marriage were 
required to produce a recent extract from this register, bigamy 
would no longer be one of the easiest of all crimes to commit. 


GLANVILLE L. WILLIAMS.* 


20 The Machinery of Justice in England, 128. 
21 See H. Mannheim, Criminal Justice and Social Reconstruction, 75-6 and sources 
there quoted, including H.L. Deb., Mar. 28, 1944, cols. 306 ff. 
* Quain Professor of Jurisprudence in the University of London. 


ENCOURAGING INVENTIONS BY 
GOVERNMENT EMPLOYEES 


In England Patent Law is still regarded as an esoteric, if highly 
lucrative craft. Academic lawyers rarely touch it; university law 
faculties and professional law-teaching bodies ignore it; economists, 
sociologists and political scientists seem scarcely interested. 

A very different state of affairs prevails across the Atlantic, 
where all the leading law schools give courses in Patent Law and the 
law reviews devote much space to its problems.’ Nor is Patent 
Law taught or discussed from a narrow angle in the United States. 
It is widely realised there that the problem of stimulating and 
rewarding inventiveness is basic in modern industrial society, and 
nowhere more than in a democracy since it raises in its sharpest 
form the whole issue of ‘ incentives °. 

The object of this paper is to investigate the methods adopted to 
encourage inventions by Government employees not only in the 
United States but also in the Soviet Union. The study will be 
confined to Government employees for three reasons: first, for 
reasons of space; secondly, because it is desired to have the best 
possible basis for a comparison between the practice of the two 
leading industrial countries of the world; thirdly, because it is 
believed that from such a comparison many lessons can and should 
be learned by other countries, particularly countries the Govern- 
ments of which are playing an ever-increasing part in the manage- 
ment of industry and in the direction of scientific research. 

It is proposed to begin with the Soviet Union, where an over- 
whelming proportion of potential inventors are naturally Govern- 
ment employees; but it should not be forgotten that, in the United 
States also, the role of the Government in research has been 
enormously expanded in recent years and the problem of encourag- 
ing invention by Government employees has been made just as 
critical as it is in the Soviet Union by the necessity of developing 
atomic energy exclusively under public control. 


Tue Soviet UNION 


The first Soviet Patent Law was passed in 1924 and was closely 
modelled on the patent systems of Western Europe, particularly of 
Germany. This law sufficed for the period of the New Economic 
Policy (1922-1928), which was a modification of the enthusiastic 
socialism of the early years of the Revolution and which established 


1 See Nos. 12 and 13 of ‘Law and Contemporary Problems’ published by Duke 
University. ‘These two numbcrs are entirely devoted to Patent Law. 
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for an avowedly interim period what would now be described as a 
* mixed economy ’, that is, public and private enterprises existing 
side by side in a manner not altogether unlike that which prevails 
in the United Kingdom today. 

In 1928, however, when the first Five Year Plan was launched, 
the existing Patent Law was felt to be inappropriate to the new 
conditions. Under the new economy, in which all major industrial 
activity was carried on by State enterprises, there was little that 
an inventor could do with his patent save sell it to the State enter- 
prise concerned. Exploitation of the invention by the inventor 
himself was rendered impossible i in practice even though there was 
no immediate change in the Patent Law. Even so, such a change 
was deemed necessary. 

In considering what changes to make in their Patent Law Soviet 
planners were obsessed with the notion that the buying and selling 
of rights in inventions was reminiscent of capitalism and was not in 
accord With the new Soviet psychology. Something radical and 
new was needed to stimulate the inventiveness of the workers, now 


_ in most cases Government employees. The preamble to the Soviet 


r 


Patent Law of 1931, therefore, makes interesting reading. It says, 
‘Mass inventions constitute one of the most important forms of 
immediate participation of the workers in socialist rationalisation 
of production and in the introduction of new technique into the 
national economy of the U.S.S.R. 

< However, so far the attention paid to inventions, and especially 
to workers’ inventions, has been altogether inadequate, owing to 
bureaucratic distortions, inertia, red tape and in many instances 
downright sabotage. In spite of the enormous importance of mass 
inventions to the cause of the struggle for the speed-up of industriali- 
sation, the exploitation of inventions and the exchange of technical 
experience are most unsatisfactory. The work of the bodies set up 
to assist inventions is inadequate. The creative initiative of the 
worker-inventors is not sufficiently encouraged. The patent legis- 
lation which has existed until now and has protected the inventor 
by giving him an exclusive right to his invention no longer satisfies 
the aspirations of the foremost inventors. 

‘It has become necessary to create other forms of inter-relation 
between the worker-inventor and the socialist State which will be in 
keeping with the role of the worker-inventor as an immediate par- 
ticipant in socialist reconstruction. Along with the guarantees of 
early and full exploitation of the inventions, it is necessary to 
create conditions which will further mass inventions and will 
guarantee a proper remuneration (on a fixed scale) to the worker- 
inventor, securing him a number of exemptions and privileges’. 

This law of 19817 created, alongside the patent, the author’s 


2 For an explanation of the law of 1931 see ‘ Principles of Soviet Patent Law and 
Social Organisation of Inventions in the U.S.S.R.', Victor G. Olkhovsky, 
Vol. 17, Journal of the Patent Office Society, p. 568. 
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certificate, which will be explained in detail below. As a result of 
the fact that workers in State enterprises—and that now meant 
most workers—were forbidden to apply for patents but were com- 
pelled to apply for author’s certificates instead, and that applica- 
tions for patents from anyone were officially branded as a sign of 
backwardness in a socialist State, it is not surprising that within 2 
year or two 99 per cent. of all applications were for author’s certifi- 
cates. There was certainly a great deal of enthusiasm on the part 
of the Soviet workers. For, whereas, in Tsarist times, 75 per cent. 
of all applications for patents came from foreigners, now less than 
5 per cent. of the applications came from foreigners. On the other 
hand there was often more enthusiasm than inventiveness for, in 
the first three years of the law’s existence, well over half of all the 
applications were rejected; and 80 per cent. of all the rejections 
were for want of novelty. 

There was at this time no deliberate exclusion of foreigners from 
the Soviet patent system. Indeed, Soviet State enterprises were 
prepared to pay large sums for foreign technology. Foreign firms 
were permitted to take out paterits in the U.S.S.R. These were 
then assigned to a Soviet State enterprise for a fixed sum or licensed 
on a royalty basis. There was a provision for compulsory licensing 
if the invention was not worked within three years of the issue of 
the patent. Between 1931 and 1984 Americans alone took out 155 
patents in the U.S.S.R. 

In fact, so far from discriminating against foreigners, the Soviet 
Government kept the patent system in existence solely for their 
benefit. For it had ceased to have any significance on the Soviet 
home front. Tt is true that foreigners were permitted to apply for 
author’s certificates as well as patents, but naturally they preferred 
to take out the more familiar patent, which they could assign or 
license for sums fixed by contract, rather than entrust their claim 
for a reward to the tender graces of a Soviet compensation board. ~ 

That the law of 1931 worked reasonably well is clear from the 
fact that, when it was re-enacted in 1941, few changes were made.’ 
It is the law of March 5, 1941, taken together with the regulations 
of November 27, 1942 (provided for in the law itself), which is now 
operative. A very brief summary of this law ‘is given below : 

Section 4 provides that ‘ in cases where an invention is of special 
importance to the State, but no agreement is reached between the . 
People’s Commissariat and the patent owner concerning the transfer 
of the right to the invention, the Council of the People’s Commis- 
sariat (now the Council of Ministers) of the U.S.S.R. may pass a 
resolution ordering a mandatory alienation of the patent or the issue 
of a licence on behalf of the agency concerned and establishing the 
amount of remuneration for the author’. This is of course a sweeping 


3 For an explanation of the law of 1941 see ‘The New Soviet Patent Law ' 
Charles Prince. 28 J.P.0.S. p. 261. 
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provision, but much the same result is achieved in both the United 
States and the United Kingdom, although by less direct means. 

Section 4 goes on to make the important provision that ‘ an 
inventor to whom a patent has been issued shall not enjoy the same 
privileges granted under the present statute as those who obtained 
an author’s certificate °. 

Section 5 provides that ‘ No patent, but an author’s certificate, 
shall be issued in the following instances— 

(a) If the invention is made in connection with the work of the 
inventors in scientific research institutions, in construction 
bureaus, in experimental shops, laboratories and other 
institutions and enterprises.. 

(b) If the invention is made by commission of a Government 
agency. 

(c) If the inventor has received pecuniary and material aid from 
the Government . . . for the purpose of the development of 
the invention ’. 

Section 8 provides that ‘ An inventor who possesses an author’s 
certificate for some of his inventions and patents for other of his 
inventions cannot enjoy the privileges under the author’s certifi- 
cates’. This, coupled with the provisions of section 4, means that 
` there is effective discrimination against the holders of patents. 

Section 11 provides that ‘ Aliens enjoy the rights as provided in 
the present statute on an equal footing with the nationals of the 
U.S.S.R. om a basis of reciprocity °. 

Section 13 provides that ‘ Those guilty of bureaucratic attitudes 
and red tape in the examination, development and introduction of 
inventions and technical improvements and of withholding the pay- 
ment of the author’s remuneration shall be held responsible up to 
removal from their positions and prosecution before the courts ’. 

Section 18 provides that ‘It is the duty‘of plant managers to 
organise invention activities . . . to utilise to the utmost inventions 
and improvements which are recognised as useful . . . to assist 
invéntors in their work and in protection of their right of author- 
ship, to raise their technical knowledge and to give them technical 
advice . . . to determine the effectiveness of the invention and to 
pay the author’s remuneration for inventions and technical im- 
provements accepted for use in accordance with the Instruction 
approved by the Council of People’s Commissars of the U.S.S.R. 

. and to communicate to the superior agencies all the inventions 
and technical improvements which may have a general importance °’. 

Section 19 provides that offers of inventions and technical 
" improvements received by an enterprise, trust or People’s Commis- 
sariat must be examined within ten days, twenty days or two 
months respectively.* 


4 Industry in the Soviet Union is controlled by People's Commissariats (now 
Ministries). The operating units are trusts and enterprises. Hence the time 
allowed for investigation varies with the size of the unit. 
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Section 22 provides for premiums to be paid to all those who 
assist in getting the invention under way as well as’the actual 
inventor. ; 

Section 23 provides that the amount of compensation shail be 
determined administratively. The decision of the People’s Com- 
' missar shall be final. | o : 

Section 24 ‘provides that claims concerning violation of the 
administrative procedure or violation of the payment regulations 
shall go before the ordinary courts. - 

Section 25 provides that the invention must be new and useful. 
No definition is given, but novelty is to be determined by the 
Bureau of Inventions of the State Planning Commission (Gosplan), 
which is the Soviet equivalent of a Patent Office. 

Section 87 provides that an author’s certificate, but not a patent, 
may be issued to a whole bureau or laboratory. 


Section 69 provides that if an invention is new and useful and 


\ 


is accepted, the inventor shall receive a remuneration depending on . 


its technical importance, the degree of economy or other effects 
produced on the national economy, and the degree of a aa 
. of the invention. 

Section 70 provides that the first 10, 000 rubles of the remunera- 
tion shall be tax exempt." 


Section 72 provides that inventors shall have the right of miny 


under otherwise equivalent conditions, for.appointment to a position 
as a scientific research worker in research institutions. This is no 
doubt one of the greatest privileges of all. 

The regulations of November 27, 1942, raw a distinction, for 
purposes of remuneration, between— 


(i) Inventions. 
(ii) Technical improvements, i.e., suggestions for the improve- 


ment of conditions in a given enterprise or production 


unit, or of a production or technical process. 
(ii) Suggestions for rationalisation, i.e., suggestions of a pro- 
ductive-technical character which directly improve the 


productive process by means of more effective utilisation . 


of equipment, material or workers, but which do not essen- 
tially change the construction or technical process of the 
industry. For example, -the reorganisation of the shift 
system in a factory would fall within this category. 


In ‘addition heads of organisations are empowered to award at 


` their discretion cash prizes for suggestions aimed at improving the. 


-organisation as a whole. Suggestions for better accounting or 
clerical systems fall within this category. 


5 There are 11°20 rubles to £1, according to the official Soviet rate of exchange, 
although the purchasing power of 11 rubles ,is considerably less than £1. 
According to one estimate, between 60 and 100 rubles to £1 would be the true 
figure. See ‘ World Today’, R.J.I.A., Vol. 6, No. 4, p. 141. 
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- Heads of organisations may also reward inventions of sugges- 
tions which, although they do not result in any financial saving, 
" yet imiprove labour conditions or safety i in the factory or the quality 
of production. 
For ‘inventions, technical improvements and suggestions ‘for 
rationalisation, the amount of the remuneration and the method 


of payment are determined as follows : 


All figures, in rubles 





“Remuneration. 





- Amount of annual 


For inventions. 











saving. ° For technical For suggestions for 
me improvements. rationalisation. 
Up to 1,000 . 30 per cent. of | 25 per cent. of | 12.5 per cent. of 
- f saving (but not saving (but not saving (but not 
E less than 200) less than 150) less than. 100) 
1,000-5,000 . .. 15 per cent. plus | 13 per cent. plus | 6 per cent. plus 65 
j , 100 í 130 
5,000-10,000 12 per cent. plus | 8 per cent. plus | 4 per cent. plus 
h yé 250 330 by is 170 
10,000-50,000 10 per cent. plus | 5 per cent. plus | 2.5 per cent. plus 
450 ` 650 350 
50,000-100,000 6 per cent. plus | 3 per-cent. plus | 1.5 per cent. plus 
= ` 9,500 : 1,650 850 - 
100,000-250,000 . 5 per cent. plus | -2.2 per cent: plus | 1.25 per cent. plus 
3,500 ‘ 2,200 1,100 
_ 250,000-500,000 4 per cent. plus | 2 per cent. plus | 1 per cent. plus 
6,000 3,400 1,700 
500,000-1,000,000 - | 3 per cent. plus | 1.5 per cent. plus | 0.75 per cent. plus 
- 11,000 6,000 3,000- 
Above -1,000,000 2 per cent. plus | 1 per cent. plus | 0.5 per cent. plus 
: 21,000 (but not 11,000 (but not 5,500 (but not 
> more than more than’ more than 
200,000) 100,000) 25,000) 








It therefore -becomes a matter of vital importance to determine the 
annual saving. 

- . The regulations provide that the saving which will result from 
the: invention is to be determined in the first place for the first 
twelve months of its industrial application; but the cost of re- 
` tooling “and switching over to the, new. method must be counted 
against the saving. Awards of not more than 1,500 rubles must be 
paid within thirty days of thè confirmation of the award. If the 
award -exceeds 1,500 rubles, either one quarter of the award or 
. 1,500 rubles (whichever is the greater), must be paid within thirty 
days of the confirmation of the award. Another quarter is to be 
paid within six months. The balance must be paid not later than 
two months after. the end of the first year of application of the 
‘invention. Moreover, if the saving in subsequent years is greater 
than in the first year, a supplementary award may be made in 
respect of each subsequent year up to a total of five years from 
- the date of the application of the invention. 


Vou. 18 : 29° 
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It is fundamental in the Soviet Union that the law relating to 
inventions is regarded as a part of labour law, and not as a law 
of industrial property as in capitalist countries. It is inevitable, 
therefore, that the Soviet Patent Law bears little or no resemblance 
to the patent legislation of Western countries but reads more like 
the regulations governing rewards for suggestions in the average 
progressive Western business firm. In fact the Soviet Patent Law 
is closely connected with the Stakhanovite system of encouraging 
increased output in industry. The importance of ‘incentives’ 
is well understood in the Soviet Union. "E 

It would be entirely beyond the scope of this article to attempt 
to assess how effective the Soviet system has proved in practice. 
The interest of the system for us lies in the fact that it does appear 
to have stood the test of time. Even more important, it probably 
is, and has been found to be, the only satisfactory method of re- 
warding inventors in a fully socialised State. 


Tue UNITED STATES 


Article 1, section 8, clause viii, of the constitution of the United 
States provides that the Congress shall have power ‘ to promote the 
progress of science and useful arts, by securing for limited times to 
authors and inventors the exclusive right to their respective writings 
and discoveries’. Patent law is, therefore, a matter for legislation 
by Congress and for the jurisdiction of the Federal Courts. The basis 
of the American system is of course similar to the British; that is 
to say, a patent is a form of industrial property, by which, in 
return for making a full disclosure of his invention to the authorities, 
-the inventor is given the exclusive right to exploit it for a limited 
period. In the United States the period is seventeen years. 
Nevertheless, although a patent is a form of property—and 
property rights are carefully safeguarded in the United States—the 
powers of the Federal Government in respect of patent rights are 
also very extensive. The fact that a patent originally issued from 
a Government office, as a result of statutory authority, does not 
in any way prevent its assignment to the Government. For, 
although in the United States patents can only be issued to the 
actual inventor, necessarily one or more natural persons, patent 
` tights are assignable. If, therefore, the United States is entitled to 
the ownership of the inventions of Federal employees, either accord- 
ing to the ordinary principles of the Common Law governing 
employer-employee relationships or for other reasons to be discussed 
below, an assignment to the United States will be ordered. Further- 
more, in 1864 and 1878, Congress provided that the Court of Claims 
should hear and determine certain claims for the use of patented in- 
ventions by the United States; in these cases, if the plaintiff 


6 


U.S. v. Dubilier Condenser Corporation, 289 U.S. 178; Solomons v. U.S., 137 
U.S. 342; Houghton v. U.S., 23 F. (2nd) 386. 
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recovered judgment against the United States and was paid, the title 
to the patents was to vest in the Government. This method of 
ensuring that the Government may acquire title to important 
inventions, no matter by whom invented, may be less direct than 
~ the ‘ mandatory alienation °’ of Soviet law, but it-is no less effective.’ 

In addition, between 1916 and 1943, more than thirty different 
‘statutes, mostly the legislation of two World Wars, authorised 
agencies of the Federal Government to purchase patent applications, 

-patents and licences. The Synthetic Fuels Act, 1944, gave wide 
- powers to the Secretary of the Interior in the matter of acquiring 
_ patent rights,” whilst, in the famous Act of 1988 setting up the 
_ Tennessee Valley Authority, it was provided that patent rights to 

inventions made by employees of the T.V.A. should become the 
. sole property of the Authority.” 

The United States Government also has exceptional powers with 
regard to patents in the field of atomic energy. Under the Atomic 
Energy Act, 1946,'° any patent previously granted on atomic energy 
is revoked and the patentee may demand compensation from the 
Government. The Atomic Energy Commission is also empowered 
` to. purchase or obtain a licence of all future patents relating to 
atomic energy and to designate a Patent Compensation Board, 
which will determine royalty fees or other compensation to be paid 
. by the Government. Any person dissatisfied with the award may 
appeal to the Court of Appeals for the District of Columbia within 
_ thirty days, but the decision of this court shall be final subject to 
review by the Supreme Court by writ of certiorari. The opportunity 
for judicial review is in keeping with the best American constitu- 
tional principles, but otherwise there are remarkable similarities 
between this method of rewarding inventors by cash awards and the 
Soviet system. For there is a very great difference between giving 
an inventor a fixed cash bonus and the normal American system of 

- giving him a piece of industrial property such as a patent, with all 
the hazards and costs of exploitation on the one hand, yet with the 
hope of vast and continuing profits on the other hand. Both 
systems recognise the need for ‘ incentives’; each reflects in its 

` own way a different national psychology. That the United States 
in this matter of the development of atomic energy should have 
departed from its traditions of private enterprise may have been 
inevitable in the circumstances. But it is the source of much 
disquiet amongst many Americans. f 

It has been shown that the power of the United States 
Government to acquire rights to inventions is very extensive. With 


7 See Joint -Resolution of June 3, 1864 (13 Stat. 588) and Act of June 19, 1878 
(20 Stat. 583). 

& 58 Stat. 191, 30 U.S.C. Supp. V, sec. 323. 

9 48 Stat. 62, 16 U.S.C. 831. - 

10 60 Stat. 768, 42 U.S.C. 1811. 
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regard specifically to inventions by Federal employees, this power 
may arise from four different sources, 
(i) Common Law principles. 
(ii) Statutes. 
(iii) A contract with the Federal employee. 
(iv) Administrative regulations. 


(i) Common Law principles. 

Whereas in England inventions by Crown servants are regarded 
as the property of the Crown—although the Crown can and often 
does relinquish its rights—in the United States the mere fact that 
an invention was made by a Federal employee does not give to the 
United States any interest in the invention or in any patent result- 
ing from it. The United States may, however, acquire an interest 
in the invention, just as would any private enploycrs because of 
the circumstances in which it was made. 

In the important case of Solomons v. U.S. [1890] * the Supreme 
Court laid down the basic principle. A stamp had been invented 
and patented by the Chief of the Bureau of Engraving and Printing 
of the Treasury Department and had subsequently been used by 
the Government. Holding the United States not liable for patent — 
infringement, the court pointed out that the official concerned had 
been assigned the duty of devising a revenue stamp for the bureau 
and had made the invention with the aid of facilities provided by 
the bureau. The court said, ‘ An employee-performing all the duties 
assigned to him in his department of service may exercise his 
inventive faculties in any direction he chooses, with the assurance 
that whatever invention he may thus conceive and perfect is his 
individual property. There is no difference between the Government 
and any other employer in this respect. But this gencral rule is 
subject to these limitations. If one is employed to devise or perfect 
an instrument or a means for accomplishing a prescribed result, 
he cannot, after successfully accomplishing the work for which he 
is employed, plead title thereto as against his employer. That 
which he has been employed and paid to accomplish becomes, when 
“accomplished, the property of his employer °. 

Later cases elaborated this distinction between incidental 
brilliance in the general conduct of duty on the one hand and the 
position of a person ‘employed to make an invention’ on the 
other hand. In the leading case of U.S. v. Dubilier Condenser 
Corporation,’* Dunmore and Lowell, two physicists on ‘the staff 
of the National Bureau of Standards, were assigned to research 
on ‘ airplane radio’ problems. As a result of their endeavours three 
inventions were made relating to the use of house lighting current 


11 1387 U.S. 342. 
12 289 U.S. 178. 


Ocr. 1950 INVENTIONS BY GOVERNMENT EMPLOYEES 437 


for radio reception—an entirely different, if related, field. Con- 
fronted with this situation, the Supreme Court distinguished 
Solomons v. U.S. and held that the Government was not entitled 
to the patents. The courtsaid, ‘One employed to make an 
invention, who succeeds during his term of service in accomplishing 
that task is bound to assign to his employer any patent 
obtained .... On the other hand, if the employment be general, 
albeit it cover a field of labor and effort in the performance of which 
the employee conceived the invention for which he obtained a 
patent, the contract is not so broadly construed as to require an 
assignment of the patent’. 
The case is not remarkable for any new standard of fundamental 
principle so much as for the dissenting opinion of Mr. Justice 
Stone, who appeared to show a deeper understanding of the prin- 
ciple involved than did the majority and who was also much more 
far-sighted. Indeed the subsequent history of United States policy 
in this matter has largely been a vindication of Mr. Justice Stone’s 
dissent. In the course of his opinion he said, ‘(Dunmore and 
Lowell, when they made the inventions) were not, of course, en- 
gaged to invent, in the sense in which a carpenter is employed to 
. to build a chest, but they were employed to conduct scientific 
investigations in a laboratory devoted principally to applied rather 
than to ‘pure science with full knowledge and expectation of all 
concerned that their investigations might normally lead, as they did, 
to invention . . . . Dunmore and Lowell undoubtedly proceeded 
upon their own initiative beyond the specific problems upon which 
they were authorised and directed to work by their superiors in the 
Bureau, who did not actively supervise their work in its inventive 
stages. But the evidence leaves no doubt that in all they did they 
were following the established practice of the section. For mem- 
bers of the research staff were expected and encouraged to follow 
their own scientific impulses in pursuing their researches and 
discoveries to the point of useful application, whether they involved 
invention or not and even though they did not relate to the im- 
mediate problem in hand’. Showing a greater understanding of 
the process of invention than the majority, he went on to say that 
he thought the test adopted by the majority was too mechanical. 
His view was that where the employer’s rights to the invention 
are not fixed ‘ by express contract, and no agreement may fairly be 
implied, equity determines after the event what they shall be’, 
and that where an invention is contemplated, as here, the patent, 
‘which is ‘the fruit of the very work which the employee is hired 
to do and for which he is paid, should no more be withheld from 
the employer, in equity and good conscience, than the product of 
any other service which the employee engages to render ’. 
Mr, Justice Stone made the further significant observation that 
“Government service creates equities in the employer which are 
absent from private employment . . . . The-inventors were not only 
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employed to engage in work which unmistakably required them to 
exercise their inventive genius as occasion arose; they were a part 
of a public enterprise. It was devoted to the improvement of the 
art of radio communication for the benefit of the people of the 
United States, carried on in a Government laboratory, maintained 
by public funds. Considerations which might favour the employee 
where the interest of the employer is only in private gain are 
therefore of slight significance; the policy dominating research in 
the Bureau, as the inventors knew, was that of the Government to 
further the interests of the public by advancing the radio art. For 
the work to be successful, the Government must be free to use the 
results for the benefit of the public in the most effective way. A 
patent monopoly in individual employees, carrying with it the 
power to suppress the invention, or at least to exclude others from 
using it, would, destroy this freedom; a shop right in the Govern- 
ment would not confer it. For these employees, in these 
circumstances, to attempt to withhold from the public and from 
the Government the full benefit of the inventions which it has 
paid them to produce, appears to me so unconscionable and in- 
equitable as to demand the interposition of a court exercising 


chancery powers ’.™ 


(ii) Statutes. 

We have already seen that in 1864 and 1878 Congress provided 
for payment to be made by the United States to inventors who 
established their rights in the Court of Claims.** But these 
measures related to specific instances only. An Act of 1910, how- 
ever, gave patentees a general right to sue the United States in the 
Court of Claims for ‘reasonable and entire compensation ’ for the 
use by the Government of a patented invention without licence or 
lawful right ‘ provided further that the benefits of this Act shall 
not inure to any patentee, who, when he makes such claim is in 
the employment or service of the Government of the United States ; 
or the assignee of such patentee; nor shall this Act apply to any 
device discovered or invented by such employee during the time of 
his employment or service ?’.!* This Act constitutes a serious dis- 
crimination against Federal employees and is due, apparently, to 
the belief that, as Federal employees were assisted in making their 


13 Mr. Justice Stone’s reference to a ‘shop right’ necessitates some explanation 
of this right conferred by the Common Law. A ‘shop right’ is a non- 
exclusive, irrevocable, non-transferable, royalty-free licence to the employer by 
the employee. The employer thus becomes entitled to use in his own business 
an invention made through facilities provided by him. As the Supreme Court 
said in U.S. v. Dubilier Condenser Corporation, ‘ The United States is entitled, 
in the same way and to the same extent as a private employer, to shop rights, 
that ie the free and non-exclusive use of a patent which results from effort of 
its employee in his working hours and with material belonging to the 
Government ’. 

14 See p. 484 above. 

15 86 Stat. 851, c. 423. 
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inventions ‘at Government expense, they should not be able too 
easily to assert their rights against the Government. It should be 
noted, however, that the Act still leaves the Federal employee in 


“a stronger position than the British civil servant. The British 


civil servant has no legally enforceable ‘ right’ to his invention; 
but the United States Federal employee is not by this Act deprived 
of his ‘right’ to his invention. ‘It is merely that he cannot enforce 
his rights against the Government; he can still enforce them 
against others. i 


(iii) Contract. 
The United States, like any private employer, may make a 
contract with its employees requiring the assignment of all rights 


. to inventions. 


(iv) Administrative regulations. 


Just as the United States may make contracts with its employees 
‘depriving them of patent rights to inventions made in the course of 


- employment, so it may impose similar conditions on its employees 


by administrative regulation. For a long time it was left to the 
various Government agencies to decide their own policy in this 
respect. Thus the Department of Agriculture, the Department of 
the Interior (which has extensive responsibilities concerning the 
development of synthetic fuels) and. the Bureau of Standards 
required assignment of title to all inventions made in the course of 
employment, although they might at their discretion waive their 
rights or content themselves with a royalty-free licence. On the 
other hand the War and Navy Departments applied a policy along 
the lines of the majority decision in U.S. v. Dubilier Condenser 
Corporation. Allowing for the. natural conservatism of Service 
departments, the real reason for the ‘difference was that, whereas 
Service departments employ scientists for specific military purposes 
and are not interested in what they invent outside their set tasks, 
civil departments conduct research of a more general nature and of 
a greater commercial value. Also the Service departments affected 
to believe that their employees, if they could not keep their patents, 
would lack incentives. The weakness of this argument was illus- 
trated by the fact that the employees of these very departments 
were required to assign title to inventions in the fields where they 
were employed to invent, fields in which one would imagine the 
need for incentives to be greatest. Also, the Signal Corps, which 
followed a policy opposed to that of the War Department as a 
whole, produced during World War II more inventions than any 
other branch of that department.’® The Signal Corps felt that to 
allow individuals to take out patents would make them reluctant to 


18 See The Investigation of Government Patent Practices and Policies, Report and 
Recommendations of the Attorney-General to the President, Vol 2, p. 436. 
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exchange their ideas with each other and, above all, would dis- 
courage commercial firms from coming forward with their own ideas. 
Thus, the Signal Corps reported, ‘ We needed the closest possible 
liaison between our own and the commercial laboratories, and we 
found the commercial outfits reluctant to disclose their newest 
ideas to men who might use those ideas as springboards towards 
improvements, on which improvements the contractor might later 
be asked to pay royalties °." 

Nothing could illustrate better than this statement the inappro- 
priateness, under modern conditions, of the patent as a stimulus 
_.to invention. Indeed conditions have so changed that, as hinted in 
the above report, a patent may be a positive hindrance. For, 
whereas the prospect of a patent, with its monopoly of exploitation 
for a limited number of years, may be the ideal incentive for a. 
lone-wolf inventor, it is too crude and haphazard a means of re- 
warding group research—and virtually all modern research is group 
research. Considerations of this sort were instrumental some time 
ago in persuading many American universities, with the University 
of Chicago in the van, to forbid its employees to take out patents 
on inventions. 

Also, under modern conditions, the inventor, whether or not he 
is a member of a research group, nearly always is an employee. 
either of the Government or of a commercial firm or of a university 
and works in a laboratory built and equipped by his employer. So 
in any case it is not for him that the patent is an incentive, but. 
for his employer. 

Moved no doubt by these considerations, by the desire to secure 
uniformity of policy as between the various Federal agencies and by 
the same underlying sentiments as those to which Mr. Justice Stone 
gave expression in his dissenting opinion in U.S. v. Dubilier 
Condenser Corporation, President Truman issued a directive on 
January 25, 1950."* In this it was provided that * The Government 
shall obtain the entire right, title and interest in and to all in- 
ventions made by any Government employee 

(i) During working hours, or 

(ii) With a contribution by the Government of facilities, 
equipment, materials, funds, or information, or of time or 
services of other Government employees on official duty, or 

(iii) Which bear a direct relation to or are made in consequence. 

of the official duties of the inventor ’. 
In appropriate cases the Federal agency concerned—and all 
agencies were to apply the new policy—might content itself with a 
royalty-free licence, whilst in yet other cases the inventor could still 
be left with all rights in his invention. 

On any view of the matter this Presidential directive constitutes. 


17 Ibid. p. 435. A 
18 Executive Order 10096. Federal Register, Vol. 15, No. 16. 
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a significant step, since it amounts apparently to a rejection by the 
United States of the patent as the major incentive to invention 
among a very large number of potential inventors. By the 
President’s supporters of course the reform is welcomed as one long 
overdue and one which will lead not only to greater uniformity 
between Federal agencies but also to greater harmony inside them. 
To his extreme opponents, on the other hand, the President’s order 
sounds as the death-knell of private enterprise. To those who argue 
that the pre-eminence of the United States in industrial production 
is largely—some protagonists even say solely—due to the beneficent 
American patent system, it is as if bungling New Deal midwives 
had strangled at birth the Edisons and Bells of the future. 
Answering such objections on an earlier occasion the Commissioner 
of Patents himself said, ‘The argument has often been made that 
unless employees of a bureau . . . are entitled to retain some part 
of the rights to inventions produced by them while in Government 
service, employees of necessary competency cannot be procured at 
the salaries the Government is ready to pay. I am not persuaded 
that this is true ’.'° i 

Tt, remains to be seen how this new directive will work out in 
practice because, despite the emphasis on uniformity, there are still 
loop-holes by which the departments may continue to justify their 
separate policies. Even so the importance of the President’s order 
as a declaration of policy cannot be gainsaid. 


BritisH PRACTICE 


This is not the place in which to outline the British patent system 
in general. For that readers are referred to the Patents and 
Designs Act of 1949.7? But it is useful and interesting at this stage 
to examine briefly British policy in the matter of encouraging 
inventions by Government employees. ` 

To those circles in the United States who regard Britain as 
semi-Communist and the Truman Administration as only one degree 
less Socialist than the British Labour Party, it will come as no 
surprise that, in this field, as in so many others, Britain occupies 
a position intermediate between that of the Soviet Union and of 
the United States. Despite the nationalisation of many industries 
Britain still retains the basic essentials of the patent system. 
Doubtless the typically British compromise whereby a nationalised 
industry is a public corporation, yet operating on a commercial 
basis, has much to do with this compromise. For, in law, the 
employee of a nationalised industry, except of course in the case 
of the Post Office, is not a Crown servant. 

Nevertheless this legal distinction cannot alter the basic fact 


19 Evidence of the Commissioner of Patents, Hearings of Kilgore Committee 
p. 701, note 82. - 
20 12 & 13 Geo. 6, c. 62. 
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that the industrial structure of the country has been radically 
changed and that this change may in time necessitate a reform of 
the patent system far more fundamental than the largely technical 
reforms effected in the recent Act. In time it would seem as if the 
policies applied to Crown servants as such—and their number, too, 
is growing as the Government interests itself more deeply in 
scientific research—must provide a model for the nationalised in- 
dustries and perhaps even for all industry. Here it is noteworthy 
that the policy now announced by President Truman is similar to 
the policy for a long time followed by the British Government, but 
recently found inappropriate. Inventions by Crown servants have 
traditionally been regarded as the property of the Crown. The 
Crown has, however, as a matter of practice, been accustomed to 
pay a reward in suitable cases in respect of Crown user of the 
invention. Where the Crown has not been interested in the 
subject-matter of the invention, the inventor has been allowed to 
exploit the commercial rights, subject as a rule to a royalty-free 
licence in favour of the Crown. Authority has been given to the 
various departments to make awards up to £1,000, but Treasury 
sanction has been required for larger amounts. Through its 
control over finance the Treasury has been able to impart a fair 
degree of uniformity into the system. Exceptional problems 
arising out of the two World Wars have led to the setting up of the 
Royal Commissions on Awards to Inventors. 

Experience has shown that, while such a policy is satisfactory 
when the majority of inventions relate to military use only, it is no 
longer adequate when Crown servants are engaged, as they are 
today, in research which is likely to produce discoveries of great 
commercial value. For it still leaves open the possibility that 
Crown servants will become entitled to valuable rights in inventions 
that have been made under Government auspices and at Govern- 
ment expense. It is not surprising therefore that this policy has 
been largely modified. According to the new policy Crown 
servants are not as a rule allowed to take out patents in any 
- invention made at Government expense or relating to a field in 
which the Government is interested. Such inventions are now 
rewarded by an extended system of cash awards. These awards 
are given; not only in respect of Crown user as previously, but also 
in respect of proceeds accruing to the Crown from the commercial 
exploitation of the invention. Also the award depends to a large 
extent on the status of the Crown servant concerned. Those 
Crown servants who are allotted to specific tasks and who produce 
inventions wholly within the field of their task are said to be 
* status-barred ’ and are not entitled to any award save in the rare 
case of ‘ exceptional brilliancy °. Those, on the other hand, whose 
inventions lie entirely outside any allotted task, may expect a 
maximum award. In between these two extremes awards are 
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varied in proportion to the degree in which the inventor is ‘ status- 
barred’. Although many other factors were involved, 
considerations of this sort largely explain why Sir Frank Whittle 
was awarded £100,000 for his inventions in connection with jet 
propulsion, whereas Sir Donald Bailey was given only £12,000— 
both awards were tax-free—for his invention of ‘the ‘ Bailey 
Bridge’. For Sir Frank Whittle at the time of his early inventions 
- was only a cadet in the R.A.F. and not holding any technical post, 
whilst Sir Donald Bailey was on the staff of the War Office 
Experimental Bridging Establishment itself. The Royal Com- 
mission on Awards to Inventors referred to this fact, saying ‘In 
‘determining the quantum of the award, the Commission felt that 
regard must be had to the general civil service background. Many 
civil servants had played an onerous and distinguished part in the 
prosecution of the war without thought or expectation of a 
pecuniary award °.?? The interest in this comparison lies not so 
much in the difference in the amount of the two awards, for which 
in the circumstances there was every justification, as in the 
reasoning which lay behind the Commission’s decision. 

This decision of the Royal Commission should not be interpreted 
as involving any discrimination against Crown servants. The 
results of such a policy, especially at a time when the Government 
is playing an increasingly prominent part in scientific research, 
would soon be disastrous. Rather, in this and in other sections 
of its report,-the Royal Commission is explaining the official British 
attitude to this question, and there is no reason to suppose that this 
attitude is not in accordance with public opinion. That is to say, 
each case should be decided on its merits; awards should not be 
distributed according to any rigid formula; every circumstance 
should be taken into account and, whilst awards may be large in 
cases of ‘ exceptional brilliancy "—as for instance in the example 
of Sir Frank Whittle—they should be modest in cases where a 
Crown servant has merely fulfilled his duty in his own particular 
field. It is strongly felt that to reward those who are ‘ employed 
to invent °’ too liberally would be inequitable as regards the majority 
of Crown servants, who no doubt are equally conscientious but who 
have the misfortune to work in a field where there is very little 
possibility of coming forward with an invention. Also it cannot 
be disputed that public opinion would. not countenance a system 
whereby large tax-free awards were distributed too liberally, apart 
at least from cases of ‘ exceptional brilliancy °. 

To sum up, British policy, whilst departing even further from 
the traditional patent system than has the American, has neverthe- 
less not advanced very far in the direction of the competitive 
Stakhanovite system. 


21 See First Report of Royal Commission on Awards to Inventors, Cmd. 7586. 
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CONCLUSION 


It is now time to draw some conclusions from a survey which has 
necessarily been somewhat diverse. The main conclusions are : 

(i) That the patent law of a country, and indeed its whole 
policy with regard to the encouragement of inventions, is 
but a reflection of the general social philosophy of that 
country. The modification of the harsh equalitarianism of 
the Soviet Union by its no less stern Stakhanovite system ; 
the growing tendency towards equalitarianism in Britain; 
the weakening hold of private enterprise in the United 
States; all these trends are noticeably apparent in the 
policies adopted by these countries with regard to inventions 
by Government employees. 

(ii) That large-scale changes in the industrial structure of a 
country are bound to lead to changes in its policy relating 
to patents and inventions generally. It may be doubted 
whether the full implications in this respect of the develop- 
ment of atomic energy in the United States by a Federal 
agency and of the nationalisation of industries in Britain 
have as yet been realised. 

(ili) That, once the patent system is discredited and outmoded, 
the need for an alternative yet remains. At present every- 
thing points to the cash award as the natural alternative 
in all three countries. The cash award, however, may 
prove no less contentious than the patent. Apart from the 
objection that the invention was financed at Government 
expense, the policy of the cash award still does not meet 
the difficulty that modern research is nearly always organised 
on a group basis. It may be that the collective reward to 
a whole laboratory, already provided for under the Soviet 
law, will prove the answer to this problem. 

If then the solution to the problem of encouraging inventions 
by Government employees lies in the cash award, suitably adjusted 
to compensate in the right proportion both individual brilliance 
and collective team-work, the lawyer must realise that what used 
to be a branch of the law of industrial property has become part 
of the law of industrial relations. But, under whatever heading it 
is studied, it is submitted that this subject needs greater publicity 
and greater attention from lawyers and legal writers in England 
than it has received in the past. 

D. H. N. Jounson.* 


* Mr. D. H. N. Johnson, M.A., LL.B. (cantab.), was a Commonwealth Fund Fellow 
at Columbia University, N.Y., 1948-9, and Temporary Lecturer in Interna- 
tional Law at the London School of Economics, 1949-50. 


“COURTS ON TRIAL’* 


You never can tell till the case is decided, 
Which way the decision will go; 
The best fighting plea that was ever provided 
May melt like a handful of snow. 
With findings in fact, and findings in law, 
With precedents old, and distinctions to draw, 
Oh! you never can tell till the case is decided, 
Which way the decision will go. 
—More Law Lyrics by Robert Bird (Edinburgh, 1898). 


So sings the litigant, but his voice has not always penetrated into 
the study of the jurist. Our contemplative jurisprudence was, 
however, troubled when twenty years ago Judge Frank published 
his Law and the Modern Mind, the first English edition of which 
was reviewed in the last issue of the Modern Law Review. Now this 
distinguished and formidable disturber of the peace has launched 
another major attack. 

The argument of Law and the Modern Mind was directed 
against the traditional view of law as a system of settled and certain 
rules -from which it is possible to deduce by logical operations ‘ the 
law’ applicable to any given set of facts. Few of us now hold 
that view with the old conviction. In the rapidly changing world of 
today we have perforce come, even the professors, to a greater or 
less degree of ‘ rule-scepticism °; we admit that at least sometimes 
a case does not clearly fall under a pre-established rule, that the 
court may have to decide whether or not to extend a rule to cover 
a new case or to choose which of two possible rules to apply, and 
that in these circumstances the court cannot reach its decision by 
pure legal logic. But Judge Frank goes further. He writes, 
sometimes, as if he had no use for legal rules at all. At any rate, 
he argues in the present work that it is senseless to speak of legal 
rules creating legal rights, that my legal rights are unknown until 
they have been tested and vindicated by the decision of a court in a 
specific case and the decision is (practically speaking) something 
unpredictable. To the present writer this argument seems to go 
either too far or not far enough. If we follow Judge Frank’s line 
of thought, what is the point of saying that a right exists even 
when a court has given a decision? Suppose the court decides in 
my favour, my opponent may continue the fight in the Court of 
Appeal. Suppose every court up to the Supreme Court of Appeal 
decides in my favour, is my right now secure? What if my 


* Courts on Trial. Myth. and Reality in American Justice. By JEROME FRANK. 
Princeton University Press (London: Geoffrey Cumberlege). 1949. xii and 
441 pp. 40s. net. 
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opponent starts all over again by bringing a fresh action? The 
orthodox lawyer has an answer to hand; my opponent will fail 
because of the rule of res judicata. But Judge Frank can scarcely 
appeal to a rule. All he can say is that, if my opponent tries to 
bring another action ex eadem causa, there 1s a possibility, one 
can make the more or less doubtful prophecy, that the court will 
utter the magic words res judicata and throw my opponent out of 
court. But there is also the possibility that the court may be 
bribed, bullied, bamboozled or hypnotised into neglecting even so 
well-settled a rule as that of res judicata. Or, going back to the 
original action, there is the possibility that the court officers and 
police may go on strike, so that I cannot obtain enforcement of the 
order in my favour. Or, coming to a more common situation in 
the world of today, that my opponent may remove himself and his 
property out of the jurisdiction, or may have no property to meet 
my claim. The court order in my favour will then give me but an 
empty satisfaction. Why should Judge Frank pick on it as the all- © 
important point, the distinctive moment of the legal process, the 
essential constitutive element of the so-called ‘legal right’? It 
is merely one step in a process which may or may not eventually 
result in a change in my factual circumstances. i 

We may agree with Judge Frank that for most lawyers law is 
rather an art than a science, and that in the practice of their art 
they are engaged not in an exercise of pure deductive logic but 
in a calculation of probabilities and possibilities into which many 
factors must enter; we may agree that the apparent certainty of 
legal rules is often illusory. We may surely agree that it is 
important to find out what happens to actual parties in a particular 
case. But this is not the whole truth about law. Legal rules 
do not exist solely as factors for the calculation whereby the lawyer 
tries to predict the outcome of the particular case. If I am 
assaulted and robbed by unidentifiable men in the streets of 
London, I may never obtain redress and, so far as concerns myself 
on this occasion, it is just as if I had experienced a similar adventure 
while travelling in a barbarous country which knows no law for- 
bidding such conduct towards the stranger. But for the 
inhabitants of London generally, and even for myself when going 
about the London streets on other occasions, it is (one hopes) not 
meaningless to say that there is a rule of English law forbidding 
assault and robbery, and a police force whose duty it is to enforce 
that rule, and that this males a significant difference between ' 
England and that other barbarous country. The existence of a 
rule and the knowledge that courts and police will seek, according 
to their best lights, to apply it in action constitute a social fact with 
psychological consequences in public thought and behaviour. Nor 
is the existence of a relevant legal rule without effect on the con- 
duct of the judge; even if he is determined to evade it, he will not 
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be able to behave in the same way as if he had an openly 
acknowledged discretion. : 

In Courts on Trial, however, the acute observation, the healthy 
scepticism and the polemic vigour of the distinguished author are 
mainly turned upon that part of the judicial machinery by which 
the courts establish the ‘facts’ to which they would apply their 
‘rules’. Is there not, he asks, as much uncertainty and un- 
predictability about the facts that a court will find as about the law 
that it will declare to be applicable to them? ‘ For court purposes °’, 
we must remember, ‘ what the court thinks about the facts is all 
that matters.” Can we be even reasonably sure that what the 
court thinks about the facts corresponds to the truth about them 
as known, presumably, to the Recording Angel? Witnesses, even 
if honest, may be biased or mistaken. (The present writer has 
heard of two judges who, happening to witness a motor accident, 
proceeded, immediately, to examine each other on what they had 
seen and heard, only to find great discrepancies between their 
recollections, and his own recent experience includes a visit to a 
trial court where less highly trained but apparently equally honest 
and disinterested witnesses were contradicting one another not only 
over the speed of a moving vehicle but on the point whether a 
stationary vehicle had been standing directly opposite or some 
yards to the east or some yards to the west of a particular gateway. 
Any practitioner could doubtless add dozens or hundreds of similar 
instances from his own knowledge.) Moreover, Judge Frank bids 
us remember that trial judges and juries are themselves witnesses 
of what goes on in the court room and they may be inattentive or 
biased or mistaken in their estimate of the credibility of those who 
testify before them. Between the facts as they happened and the 
court’s vision of them there are thus interposed at least two screens 
(more, when hearsay is admitted) and each screen introduces a 
possibility of distortion. ‘ Facts are Guesses’ is the title of one of 
the chapters in the present work. For the Appellate Court, and 
the textbook writer, it may be well enough to say that the law 
-is based on the facts as found by the trial court, but this is no 
help to the trial lawyer anxiously considering whether the evidence 
will convince the court.of the truth of the facts as stated by his 
client, and it is worse than no consolation to the party who has 
lost his case because he has been unable to convince the court of 
what in his own mind he knows to be true. His lack of means 
may have made it impossible for him to dig up all the evidence 
that might have helped him, the witnesses he has been able to 
, secure may have been unconvincing in their demeanour in the box, 
or his clumsy honesty may have proved ineffectual against his 
opponent’s glib perjury. The law may be based on the facts as 
found, but that is not to say that the trial court is a good 
instrument for finding the true facts. 

This is a point to which Judge Frank returns again and again. 
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Judges being human, there is an element of subjectivity in all 
their judgments, as much in their estimate of the credibility of 
a witness as in their application of a rule of law—a judge may have 
€ plus or minus reactions to blonde women or bearded men or 
Italians or Englishmen’; and when a judge attempts to achieve 
objectivity he is all too apt to base ‘his estimate of witnesses on 
unreliable home-made criteria, such as that a witness must always 
be lying if he shifts his gaze or bites his lip. As for juries, even if 
they are composed of intelligent and experienced men of the world, 
they are not necessarily competent to decide facts as presented by 
the unfamiliar technique of the court-room. Moreover, juries, even 
more than judges, are swayed by prejudices, teste the work on 
practical advocacy (cited at p. 121) which recommends that you 
demand a jury if you represent a plaintiff who is a ‘ woman, child, 
an old man or an old woman, or an ignorant, illiterate or foreign- 
born person unable to read or write or speak English who would 
naturally excite the jury’s sympathies ’, especially if the defendant 
is a large corporation, a prominent or wealthy person, an insurance 
company, railroad or bank. Balzac defined a jury as ‘ twelve men 
chosen to decide who has the better lawyer’. As for lawyers, all 
men who frequent courts know the tricks by which a trial lawyer 
seeks to involve honest adverse witnesses in self-contradictions and 
otherwise to weaken their testimony and to enhance the plausibility 
of the testimony on his own side. At p. 52 Judge Frank goes so far 
as to say, ‘The very precision of a rule may be a guide for the 
unscrupulous lawyer : It tells him just how to coach witnesses. It 
furnishes a perjury chart’. In short (p. 62), ‘ One’s rights to life, 
liberty or property are subject to the effect of such variable factors 
as crooked lawyers, crooked witnesses, mistaken witnesses, absence 
or death of witnesses, loss of documents, competence of lawyers, 
mistaken judges, biased judges, inattentive judges, stupid judges, 
crooked judges, inattentive juries, biased juries °. 

At times Judge Frank may be thought to overstate his case. He 
occasionally (e.g. on p. 17: ‘A witness is not a photographic 
plate’) speaks as if he thought that the problem of subjective un- 
certainty in the ascertaining of facts were peculiar to the court- 
room, whereas it is an elementary point in epistemology. Every 
science dealing with ‘facts’ partakes of this uncertainty in some 
degree inasmuch as it depends at some point on observations 
made through the human senses, which are rough instruments of 
observation, and on human attention, which is liable to fail. Even 
when instruments can measure to the millionth of an inch the re- 
cordings of these instruments have to be read by the human eye and 
momentary inattention may admit error in the process of noting or 
copying them as a basis for calculation. Even when the calcula- 
tions are mechanically performed the answers have to be 
apprehended by means of the senses. Nor is such mechanical aid 
available to all. How does a doctor ascertain the ‘facts’ on 


` ` 


` Ocr. 1950 ‘COURTS ON TRIAL’ 449 


which he bases his diagnosis? Partly, if he is fortunate, from data 
furnished by radiographic, microscopic or chemical examinations 
(but even these need to be interpreted), partly from his own direct 
observation of the patient, but largely from the stories of witnesses, 
namely, the patient’s attendants and the patient himself, who 
may be the worst witness of all. Yet doctors succeed in curing 
many of their patients and the law courts in reaching many con- 
clusions which are not complained of as mistaken in fact, and basing 
thereon judgments which are accepted as just. 

All the same, even if Judge Frank overstates his case, he has 
a case. A court, unlike the experimental scientist or even the 
doctor, must rely almost entirely on the testimony of witnesses 
and Judge Frank has much reason to compare court fact-finding 
with the historian’s conjectural reconstruction of past events. That 
being so,-it is important to consider what improvements in 
technique can be made. Judge Frank offers a number of sugges- 
tions (pp. 422-423), not all of which will be accepted without 
question by the lawyers. He suggests that the Government should 
accept more responsibility for seeing that all practically available 
evidence of importance is introduced at a trial of a civil suit; the 
end seems desirable, but it may be a question whether the best 
means is to give the court a general power of investigation on 
its own initiative or rather by a system of legal aid to ensure that 
no litigant be debarred by ignorance or poverty from seeking out 
and presenting his evidence for himself. He suggests that juries 
should be abandoned except in major criminal cases. ‘ “ Jury- 
made law ” is, par excellence, capricious and arbitrary, yielding the 
maximum in the way of lack of uniformity, of unknowability ... . 
If only a jury trial is properly conducted according to the pro- 
cedural rules, the jurors’ decision may be as arbitrary as they 
please... . If anywhere we have a “ government of men ”, in 
the worst sense of that phrase, it is in the operation of the jury 
system.’ If such wholesale abandonment of the jury is thought 
. too revolutionary, he suggests that there should at least be more 
use of informed special juries, that some of the present strict ex- 
clusionary rules of evidence might be dropped, and that the function 
of the jury should be limited to returning a ‘ special’, that is, a 
purely fact-finding, verdict; no doubt the ‘ general verdict’ which 
they are commonly asked to return ought to be the outcome of a 
jury-room deliberation in which the members have first scrupulously 
estimated the facts and then faithfully and logically applied to them 
the principles of law expounded by the judge, but can we believe 
that it always is so in practice? A:jury can go far in disregarding 
the judicial instruction before it reaches the point at which its 
verdict is in danger of being upset for perverseness, and the stories 
which occasionally leak out from the jury-room suggest’ that such 
disregard is not rare, whether it come from mental confusion or 
prejudice or a perhaps in some respects laudable desire to prefer 
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substantial justice over strict law, as in the case of the jurors who . 
said, ‘ We made up our minds to disregard the evidence on both 
sides and decide the case on its merits’. (From this side of the 
Atlantic we may offer Judge Frank the story of the wretched man 
who, having killed his mistress and then, half out of his mind, 
attempted to commit suicide, was found guilty of murder, because, 
as the foreman later explained, although the jury were not con- 
vinced that the killing was intentional, ‘we thought it was better 
in the interests of all concerned, including the prisoner himself, 
that he should just be hanged °.) 

Judge Frank himself would doubtless elevate substantial justice 
above strict and formal law, but he holds it important that those 
who are trying to do justice should know clearly what they are 
doing and should undergo some preliminary preparation to purge 
them of self-delusion and prejudice. He suggests that not only 
should citizens be trained for jury service but that there should 
be special education for future prosecutors and for future trial 
judges, ‘such education to include intensive psychological self- 
exploration by each prospective trial judge’. He suggests that 
judicial robes should be discarded and that in other respects court 
‘proceedings should be made less formal; some people may, how- 
ever, think that, at any rate in criminal matters, an element of 
judicial solemnity is desirable, and it may be that his elevated seat 
and formal costume are of assistance to the judge himself in main- 
taining his sense of detachment and judicial impartiality. 

As for procedure on appeal, the suggestion that a talking movie 
of every trial (to be shown before the Appeal Court in the event of 
an appeal) ‘ would completely reproduce the manner in which the 
witnesses testified ° seems to rest on the erroneous assumption that 
the camera cannot lie, but (at least to an outside observer) there 
seems to be something in the suggestion that the trial judge should 
sit, though without vote, along with the Appeal Court which 
reviews his judgment. 

The general purport of these and other reforms which Judge 
Frank suggests is plainly to strengthen the hand of the judge, to 
encourage the ‘ individualisation’ of law suits by trial judges 
(properly trained) and to let such individualising power be not 
surreptitiously but openly exercised. Our present attempts to do 
justice, he argues, are hampered by our clinging to the belief that 
rules and procedures have an efficacy and a virtue in themselves, a 
belief in which the anthropologist would see the survival of a 
primitive faith in magic and the psychologist the persistence of a 
childish attitude to life. Let us, or at least our judges, put away 
childish things and face problems like responsible adults. 

This sounds desirable. Is it attainable? Even Judge Frank 
admits in the end that rules are to some extent necessary. Rules 
and procedures are a sort of legal machinery, but we must not 
regard them as automatic machines producing results independent 
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of human guidance, and still less must we make a God of the 
machine. 

But let us return to that part of the machine which is supposed 
to perform the task of fact-finding. Why is it so apt to go 
wrong? Because, Judge Frank would say, it is constructed on a 
fundamentally wrong principle. Most, if not all, of the particular 
faults which he has detected are traceable, in his opinion, to one 
underlying cause, namely, the contentious nature of our judicial 
process. A law suit is a substitute for the armed combat by which 
ruder men once settled their disputes, and it is still in substance 
and in form a fight, a fight in which each side strives, with the 
aid of any trick and stratagem that is allowed to it, to obtain victory 
in the shape of a court order entitling the person in whose favour 
it has been issued to call on the organised force of the community 
to support him in the enforcement of his claim. Neither party is 
therefore concerned to bring out ‘the whole truth’ but only, at 
best, so much of the truth as will support his case, and for the 
lawyers, or hired champions, it is as important to weaken the effect 
of the adversary’s blows as to deliver their own. The court itself 
is not concerned to elicit the truth but merely as an umpire to 
see that the parties deliver their blows according to, or not notice- 
ably in violation of,-the rules. This is not a proper technique for 
finding facts at all. Facts would be-much more easily, fully, 
truthfully and perhaps cheaply found if investigations were made 
by court officials, if judges took a much more active part in examin- 
ing witnesses, if the examination of witnesses were made freer and 
more informal, if ‘ lie-detectors ° were cireumspectly used—if, in a 
word, our contentious procedure, both civil and criminal, were at 
. least in part reconstructed as what Judge Frank would call an 
‘investigatory’ and we more commonly call an inquisitorial 
procedure. 

All this we may admit, but few things in this world are wholly 
good, and if the contentious method has its defects, the inquisitorial 
method has its attendant dangers. From saying that it is the duty 


`. of all the lawyers concerned in a particular case to co-operate to 


“ the same end, the discovery ‘of the truth, is it, we may ask, such 
a far descent to saying that they should all co-operate to establish 
some pre-arranged conclusion, that a trial should be (like many 
. of the ‘experiments’ conducted by the school science, master) a 
. rigged-up ‘ demonstration’ of what is believed on other grounds 
(such as, in a criminal trial, the preliminary police investigation) 
to be true, and, finally, that it should be a demonstration of what 
a ruler thinks it politically expedient that his subjects should believe 
to be true—a procedure in which ‘there is no division of duty 
between judge, prosecutor and defence counsel’ and counsel 
publicly urges his client to admit his crimes and apologises to the 
court for defending him (see the reports of the Kostov trial in 
Bulgaria in December, 1949)? Even if it is a far descent, the slope 
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is steep and, if precautions are not taken, easily descended. One 
good and useful brake is a sentiment of respect for the dignity and 
privacy of the individual. Although it may sometimes be necessary, 
it is always degrading for a man to have his whole life and character 
dragged out and turned over and sniffed at and pawed about in 
court and recorded in the newspapers for his public shame and 
perhaps in the secret police files for his future peril. Let only so 
much of his life be exposed as is necessary to ascertain and cure 
a specific alleged wrong. The surgeon does not turn every operation 
into a general exploratory operation, but that is what is apt to 
happen when an official investigator is given a general roving 
commission. 

The ‘ fight-theory ’ which Judge Frank dislikes, whatever may 
be its historical explanation, does at least recognise this. A man 
is entitled to his privacy. His opponent, whether public prosecutor 
or civil plaintiff, alleging that wrong has been done, has a right 
to lay bare his actions so far as is relevant, but, in as much as it 
is not yet certain that wrong has been done, the defendant has a 
right to defend himself and in some measure to counter-attack. The 
court meanwhile shall see that neither transgresses the proper limits 
or uses weapons which are unfair. Of course injustice may some- 
times result. Each fighting party is naturally under a temptation 
to sneak an advantage by breaking the rules, and the court may 
be, if not corrupt, at least occasionally unobservant. Some football 
matches may have been won because the referee was bribed or 
because he honestly failed to notice a foul. But surely not all. And, 
incidentally, it helps to secure observance of the rules that the game 
should be played in public under the eyes of knowledgeable spec- 
tators. Our courts do their work in public and their decisions, even 
if not open to newspaper criticism, are likely to be remembered 
and discussed by the legal profession as well as by the parties 
interested. 

We would not claim all the virtues for the process of contention 
(which would be foolish) or deny the unquestionable merits of the 
process of inquisition (which. would be even more foolish) or 
accuse Judge Frank (which would be untrue) of advocating the 
immediate and wholesale adoption of the latter with eyes blinded 
to its possible consequences. But he has so vigorously and 
emphatically condemned the former that it seemed necessary (in 
the true spirit of contention) to inquire what could be said in its 
favour and (in the spirit of prudence) to urge that before unfamiliar 
methods are adopted inquiry should be made into their dangers as 
well as their attractions. We should like to know how far the 
procedure of other countries really follows inquisitorial lines. 
Schénke’s Einführung in die Rechtswissenschaft (1947), for 
instance, describes modern German criminal procedure as neither 
purely contentious nor purely inquisitorial and refers also to French 
law as combining both principles. Before we agree with Judge 
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Frank that the institution of the King’s Proctor is ‘a step in the 
right direction ’, we should like to hear the opinion of experienced 
English divorce practitioners on the question, together with that of 
_ the German lawyers on the working of the provisions which give 
their courts inquisitorial powers in certain questions of marriage and 
personal status. We should like to hear what the foreign lawyers 
thought of the whole idea of inquisitorial procedure in civil as well 
as in criminal matters. And, above all, we should like the lawyers 
of countries which have experienced totalitarian rule to tell us 
what they have found to be the strengths and weaknesses of their 
court systems when subjected to governmental and party pressure. 
It is right to examine ourselves for faults, but it is both undue 
humility and bad logic to assume that those who do not share our 
faults are therefore without any faults of their own. 
f A secondary topic, but one which a teacher of law may be 
pardoned for taking up, is furnished by Judge Frank’s views on 
legal education. Here again he has much right on his side but 
seems occasionally (may one say, through his love of contention ?) 
to exceed in his denial of all right to the other side. He is surely 
right in condemning the ‘ neurotic escapism * which led Langdell 
into believing, and preaching, that law is a pure science whose 
laboratory is the library, that teachers need have neither past 
. -experience of nor present contact with legal practice and that 
students need not see either the inside of a law office or of a court. 
Langdell invented the ‘ case-method’, but this misnamed method 
consists in the study of printed records, usually of upper-court 
opinions, and such an opinion is, in Judge Frank’s words, ‘ not a 
case, but a small fraction of a case, its tail-end. The law students _ 
are like future horticulturists studying solely cut flowers; or like 
future .architects studying merely pictures of buildings. They 
resemble prospective dog-breeders who never see anything but 
stuffed dogs’... ‘ What would we say of a medical school where 
students were taught surgery solely from the printed page?’ But, 
in rejoinder, we may ask: What would we say of a medical school 
where students were led straight into the operating theatre to learn 
by watching the surgeon at work, before they had themselves ever 
dissected a’ cadaver or even studied the diagrams in a textbook 
of anatomy? English law, before and fcr too long after Blackstone, 
knew such a state of things, of which some melancholy experiences 
are recorded in the twelfth volume of Holdsworth’s History. Judge 
~ Frank, however, once he has demolished the extreme claims of his 
_ adversary, does not advance such extreme claims on his own side 
and we can accept without qualms his suggestions that a consider- 
able proportion (not necessary all) of the teachers in any law school 
should_have had practical experience, that, if the case-method is 
to be retained, it would be better to use fewer and more fully 
recorded cases, and that students should regularly, and professors 
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at least occasionally, visit the courts. The advantages of the sug- 
gestion that students should, under guidance, assist in the actual 
work of legal clinics as medical students do in the work of medical 
clinics would seem to be already enjoyed by those of our students 
who combine their attendance at a law school with an office appren- 
ticeship. The British teacher will probably feel that Judge Frank’s 
list of non-legal subjects which the law student should learn is, 
like similar lists given by other American writers, so extensive that 
he, for his part, and his students could not cover it save in super- 
ficial and quite inadequate fashion, but this question of ‘ back- 
ground studies’ is one on which the law teachers of one country 
can hardly criticise or advise those of another—so much depends 
on the curriculum and standards of the general education which 
the student has received from his earliest days, long before he 
approached the portals of the specialised law school. 

There are many other facets to this book, perhaps too many. 
Some of the chapters read like essays or lectures separately com- 
posed and later thrown together. Not enough has been done to 
work them into a pattern or, generally, to ensure that the author’s 
lively thought should be presented in the most elegant and 
economical form. There are shifts of angle, there is loose writing 
and much repetition. An irritating feature is the number of 
citations without exact reference; we do not all know our Aristotle 
well enough to trace a sentence from the slender clue that it comes 
from the Nicomachean Ethics (sometimes we are not given even so 
much of a clue as this), and there are many interesting citations 
from less familiar authors which we should have been glad to follow 
up, if they had not been presented in the same unhelpful way. 
The complaint most probably to be expected from readers, however, 
is of over-emphasis, one-sidedness and exaggeration, more in the 
presentation of the arguments than in the conclusions reached; but 
a vehement and provocative delivery may be necessary to the 
preacher who wants to stir the slumbers of the orthodox and set 
them questioning the articles of their creed. What Judge Frank 
has given us is, in short, a book to think about, to argue over, to 
quarrel with, to reply to, but certainly not a book to neglect. 


A. H. CAMPBELL.* 
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II 


In the first part of this article it was suggested that the rule in 
‘The Amphitrite was better founded than is always admitted but 
was of narrower application than that case suggests at first sight. 
There remains another possible explanation of The Amphitrite, 
namely, that a person to whom a discretion has been entrusted 
cannot bind himself as to the manner of exercising that discretion 
in the future.°* Thus broadly stated, the principle would without 
` further limitation effectively prevent any authority from ever enter- 
ing into a binding long-term arrangement since inevitably the 
authority must have at least a discretion whether or not to act, and 
- any agreement except in so far as it deals with immediate require- 
ments must necessarily trench upon that discretion.®’ It is, of 
course, possible that this supposed principle is nothing more than 
that already discussed cast in a different form, namely, that any 
governmental authority must always retain the power to act for its 
` own preservation despite any agreement which it has made. Such 
has not, however, at first sight been the construction given by the 
authorities. Here the authorities are numerous ** and in the main 
- concern discretionary powers conferred by statute. The principle 

was described by Lord Birkenhead in Birkdale District Electricity 
Supply Co. v. Southport Corporation ** as a well-established principle 
of law. In that case he set it out in the following words ‘ if a person 
or public body is entrusted by the legislature with certain powers 
and duties expressly or implicitly for public purposes, then those 
persons or bodies cannot divest themselves of those powers and 
duties. They cannot enter into any contract or take any action 
incompatible with the due exercise of their powers or the discharge 


96 See Keir & Lawson, 3rd ed.. p. 315. 

97 The principle if rigidly applied would have denied validity to the contract 
even as between the original parties in Smith v. River Douglas Catchment 
Board ({1949] 2 All E.R, 179) since the discretionary nature of the powers of 
a Catchment Board had been emphasised and had formed the foundation of the 
reasoning of the majority of the House of Lords in Kent v. Hast Suffolk 
Catchment Board, or sec Chessington Development Co. v. Surbiton B. C. 
[1948] Ch. 369. 

98 See, for example, Ayr Harbour Trustees v. Oswald (1879) 11 Ch.D. 661; York 

; Corporation v. Henry Leatham & Sons [1924] 1 Ch. 557 and the caseg there 
discussed. 

99 [1926] A.C. at p. 864. 
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of their duties’. It is moreover a principle which although mainly 
applied to statutory duties does not seem to be necessarily limited to 
these. Thus, in MacAlister v. The Bishop of Rochester,’ although 
a question of the effect of the statute (14 & 15 Vict. c. 97) was also 
involved, the judgment of Lindley J. (as he then was) at p. 206 
does not seem to be necessarily limited to that question, where, 
holding that the conduct of the vicar could not amount to an 
estoppel preventing the assertion of a right of presenting to a 
chapel, he said : ‘ A vicar’s rights are not mere private rights which 
can be renounced at his own will and pleasure, they are accompanied 
by important spiritual and other duties in the performance of which 
all his parishioners are interested’.? It was this public element 
which appeared to be critical in his view. In the Birkdale Case the 
supply company had authority to ‘make such charges for the 
supply of electricity as may be agreed’, subject to maxima and 
restrictions against undue preference; they had made an agreement 
tying their charges to those made by Southport, an agreement which 
they then alleged was ultra vires on the grounds that it interfered 
with the exercise of their statutory power to fix charges. This argu- 
ment was rejected both in the Court of Appeal and House of Lords, 
both holding that the agreement was not incompatible with the 
public duties of the supply company. The judgments are of interest 
in showing an inclination to confine the principle stated by Lord 
Birkenhead within reasonable bounds, the difficulties of too wide an 
application were emphasised by Sargant L.J.,° and it seems that, 
at any rate, in the view of Lord Sumner, the incompatibility if it 
was to vitiate the contract must amount to a ‘renunciation of a 
part of their statutory birthright’, or be contrary to the funda- 
mental objects of the corporation. Certainly the case does not justify 
a proposition that in no circumstances where a discretion is given can 
an agreement for future conduct be made, and one limitation of the 
principle seems to be inherent in the emphasis placed in their 
decisions on ‘ public ’ duties, an emphasis which alone would exclude 
the rule from many suggested applications.* The absurdity of too 
wide an application is perhaps best shown by an earlier case, 
Stourcliffe Estates Co., Ltd. v. Bournemouth Corporation,® in which 
the corporation acquired lands for a public park under powers 
granted by section 164 of the Public Health Act, 1875, and 
covenanted not to erect any buildings thereon other than a summer 


1 (1880) 5 C.P.D. 194. 

2 See also Grove J. at p. 203 where he emphasises that the claim is in a ‘ public 
matter’. And see The Queen v. The Governors of Darlington School, 6 Q.B. 
682 for an application of the principle in respect of a chartered corporation. 
[1925] 1 Ch., at p. 824. 

See, for example, Sunderland Corporation v. Priestman [1927] 2 Ch. 107, per 
Tomlin J. at p. 116. The agreement there was, he‘ said, entered into in a 
private capacity and the effect contended for by the defendant would have 
effectively prevented the corporation carrying out its public obligation as a 
highway authority and therefore could not be allowed. 

[1910] 2 Ch. 12. 
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house, bandstand or shelter. In breach of this covenant the corpora- 
tion proposed to erect public lavatories on a part of the land 
adjacent to that of the plaintiff company (the original vendor), and 
claimed that the covenant was ultra vires since by a private Act of 
1892, they were entitled to erect lavatories, a power which was 
abrogated by the agreement if the latter stood. The Court of Appeal 
had little difficulty in dismissing this contention (founded upon the 
same authorities as those discussed in the Birkdale and York Cases) 
since the power was merely subsidiary and not one of the primary 
purposes envisaged in the authorisation of the acquisition. It was, 
as Buckley L.J. pointed out, by no means necessary that the 
corporation should be capable of exercising this particular power in 
respect of each piece of land which it acquired. 

In effect, these cases do not so much involve a proposition that a 
discretion cannot be fettered but are rather concerned with the 
ultra vires doctrine that a body entrusted with special powers for 
public purposes should not be allowed to disable itself from exercis- 
` ing these powers since so to do is to deny the object for which that 
body was created. Thus expressed it by no means follows that in 
any case where a discretion is conferred no agreement can limit the 
future exercise of that discretion ; that consequence will only follow 
where the discretion involves a power fundamental to the purposes 
and existence of the authority in question. Any other conclusion 
would, of course, present insuperable difficulties to the new public 
Boards. Inevitably their powers must be given in general terms 
thus involving a discretion whether or not those powers shall be 
exercised. Thus, for example, section 2 (2) of the New Towns Act, 
1946, gives to each corporation’a general power to carry out building 
or other operations, or to carry on any business in or for the pur- 
poses of the new town, and section 1 (2) (a) of the Coal Industry 
Nationalisation Act, 1946, includes among the functions of the 
. National Coal Board any activities which can advantageously be car- 
ried on by them with a view to making the best use of their assets, 
yet it would seem absurd that neither should be capable of entering 
into valid restrictive covenants in respect of land, or that in the 
latter case a change of opinion as to what was the best use of their 
assets should entitle the Board to disregard with impunity a 
covenant entered into previously.* Yet in both these cases there 
would be some fetter upon the powers and discretions of the autho- 
- Yities concerned which would, it is submitted, nevertheless be binding 
on what is believed to be the effect of the Birkdale Case. As such, it 
is suggested that the principle contained in these cases has, in rela- 
tion to subsidiary public bodies, the same effect as the principle 
expressed in The Amphitrite (as interpreted above) has in relation 
to the central government, and that these subsidiary bodies have, 


6 As to the time of determining the invalidity or otherwise of the agreement sec 
the Birkdale Case (supra). 
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though only within fairly narrow limits, the same absolute freedom 
of action enjoyed by the Crown. Hence one aspect of the question 
whether or not the public bodies are extensions of the Crown and 
thus enjoy the same privileges loses significance. If they are they 
gain no greater liberty of action in this regard, and if they are not 
they lose none.” 

In view of the discussion above of the position of Crown servants 
it is perhaps worth while to treat specifically the application of this 
principle of supposed impossibility of fettering a discretion to the 
servant of the Crown and of other subsidiary authorities. Attention 
has already been drawn to the clauses authorising employment of 
subordinate officials in ministries established by statute. At its 
widest this doctrine would reinforce the rule of dismissability in such 
cases as Smyth v. Latham,’ since any appointment for a fixed term 
or regulation by contract of the mode of dismissal must automatically 
cut down the Minister’s power to regulate the numbers of his staff 
as he thinks fit. This discretionary power seems inherent in such 
sections as those quoted above (note 71, ante). But for the reasons 
just given above it is submitted that the invalidity of all time 
contracts need not follow, and the wording of the common form 
section does not appear by itself to exclude the possibility of 
appointments for a fixed term. Such sections do confer a discretion 
but it is one unconnected with the essential powers of the Minister. 
As to the public boards the statutes creating them include no direct 
provision on this aspect of the employment of servants.? Hence it 
is thought that the ordinary rules of master and servant apply, 
subject, however, to the limited powers of dismissal which it has 
been suggested are in truth conferred by the cases already dis- 
cussed. The basis of the power whether grounded on public policy 
or on a like principle to that suggested in The Amphitrite, is 
equally applicable to the public bodies, tuough since the functions 
of these boards are less fundamental than those of other govern- 
mental bodies there can be little scope for the application of the 
power in connection with them. For the same reasons, the 
question whether or not the servants of the Boards are servants of 
the Crown ceases in this connection to have significance though 
clearly of radical importance if the reasoning based upon the 
suggested narrower interpretation of Dunn v. The Queen is 
incorrect. As to the members of the Boards themselves the position 
varies. In some cases provision is made for tenure to be fixed by 
contract by reference to the instrument of appointment,’ and so any 


7 As to the question see Friedmann 10 M.L.R. aud Tamlin v. Hannaford 
[1949] 2 All E.R. 827, denying that the Transport Commission does enjoy 
the privileges of the Crown. 8 Supra, 9 Bing. 690. 

9 Such clauses as s. 20 of the Air Corporations Act, 1949, directing the public 
boards to pursue the policies of model employers seem quite inconsistent with 
the existence of any arbitrary powers of dismissal. 

10 See First Schedule, Air Corporations Act, 1949; First Schedule, New Towns 
Act, 1946; First Schedule, Agriculture Act, 1947; Agricultural Land Commission. 
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absolute discretionary power of removal may be either excluded or 
inserted. In other cases’! the terms of tenure are to be fixed by 
regulation, and hence, even when employment for a fixed term is 
authorised by existing regulations, the agreement itself must be sub- 
ject to any alteration of the regulations.’2 In a few cases” a 
statutory provision for a fixed term applies, but is, of course, again 
subject to alteration by statute. 

In regard to local authorities the position has been discussed in 
two cases. In the first, Brown v. Dagenham U. D. C.,™* the plaintiff 
had been appointed an assistant overseer under section 5 (1) of the 
Local Government Act, 1894, and clerk of the council under 
section 189 of the Public Health Act, 1875. The latter section 
expressly stated that every officer should be removable at pleasure, 
the former gave to the rural parish the power of appointing and 
revoking the appointment of the assistant overseer. McCardie J., 
after a lengthy consideration of the authorities (including the line of 
cases leading up to the Birkdale Case), concluded that, in view of 
section 189, an agreement providing for three months’ notice was 
ineffective. On this point the case adds little to the general problem, 
and the Birkdale decision seems hardly to have been relevant; the 
ease involved not so much limitation of discretion as simply an 
appointment the terms of which were ultra vires. The council 
as a statutory creation was empowered by the statute creating it 
only to make a certain type of service agreement, namely, an 
appointment at pleasure, and hence, any other type providing for 
notice was clearly ultra vires. On section 5 (1) of the Act of 1894, 
where there were no words ‘ at pleasure’, again the learned judge 
construed the section in the same way, attaching great importance 
to the word ‘ revoke ’ as involving necessarily a breach of an existing 
agreement. In reaching that conclusion he was clearly greatly 
impressed by the effect of the other section, and by the cases relating 
to Crown servants, but having reached that conclusion on inter- 
pretation again the case could have no great interest from a general 
point of view, since it was resolved solely into a question of statutory 
powers. In the second case, McManus v. Bowes, the plaintiff was 
appointed as an assistant medical officer under section 276 of the 
Lunacy Act, 1890, which, by subsection (8), authorised the com- 
mittee having the power of appointment, to remove anyone 
appointed under that section. The majority of the Court of Appeal 
(Slesser and Mackinnon L.JJ.) held that the natural meaning of 
the word ‘remove’ was ‘to remove at pleasure’, and that, 


11 Section 2 (7), Coal Industry and Nationalisation Act, 1946: Third Schedule. 
National Health Service Act, 1946; s. 5 (11), Cotton (Centralised Buying) Act, 
1947; s. 2 (5), Town and Country Planning Act, 1947. 

12 Compare Reilly v. The King, supra. a similar situation. 

13 Ninth Schedule, Agriculture Act, 1946, Agricultural Land ‘'ribunal; Second 
Schedule, Bank of England Act, 1946. 

14 [1929] 1 K.B. 737. 

15 [1938] 1 K.B. 118. 
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accordingly, the plaintiff had no right to any notice of dismissal. 
The immediate harm of these cases is remedied by section 121 of 
the Local Government Act 1988, under which an agreement for 
notice may be made even with officers whose employment is by law 
to be at pleasure, and hence the employment of local government 
officers is to be dealt with simply on the basis of such contract. They 
do, however, illustrate a tendency in the interpretation of statutes 
which is conditioned by the air of unenforceability which surrounds 
the employment of Crown servants, but in view of altered conditions 
it is thought that a more liberal interpretation, from the point of 
view of the employed, might well be placed upon such clauses in the 
future. A full meaning can be given to words such as ‘ revoke’ or 
‘remove’ without implying these wide discretionary powers. 

The cases are, however, sometimes treated as being concerned 
with the limitation of discretion, and to that extent would be in 
conflict with the principles suggested above as defining the scope of 
operation of this doctrine, but as has already been suggested, if 
the cases are carefully analysed, it is apparent that this doctrine was 
not involved. The contracts in question were bad as being ultra 
vires on other and more simple grounds, namely, that their terms 
were not justified by the statute under which they were expressly 
authorised. This point is really made in two other cases which are 
at first sight to the same effect. In the first, Nixon v. Att.-Gen.,’® 
an action was brought by an established civil servant in respect of 
his pension, alleging that he had entered the service on the basis 
of a Treasury Minute setting out scales of superannuation allowances. 
This he claimed had thereby become part of his contract of service 
and thus enforceable as a right. The pension had in fact been 
calculated on a different scale. The grant of such pensions has, 
since 1834, been governed by section 80 of the Superannuation Act 
of that year,” making all pensions purely discretionary, and Lord 
Dunedin, in dismissing the claim based upon the supposed contract, 
said (at p. 193) : ‘If you find that the statute gives the Lords of the 
Treasury a discretion that is their power and their only power, 
and they cannot possibly by a contract take themselves out of it, 
they might by contract possibly involve themselves in permanent 
liability, but they never could involve the Crown because they are 
not authorised to make any such contract’. In the second, a 
Scottish case, Riach v. Lord Advocate,"* the action was brought by 
an informer to recover a reward allegedly promised to him under 


16 [1981] A.C. 184. 

17 4 & 5 Will. 4, c. 24, s. 80: ‘Provided always and be it further enacted that 
nothing in this Act shall extend or be construed to extend to give any person 
an absolute right to compensation for past services or to any superannuation 
or retiring allowance or to deprive the Commissioners of H.M. Treasury or 
the head or principal officer of the respective departments of their power and 


authority to dismiss any person from the Civil service without compensation ’. 
18 [1932] S.C. 138. 
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section 82 of the Inland Revenue Regulation Act, 1890,'° for giving 
information of income tax evasion. He had in fact been paid a 
reward but claimed a much greater sum under a supposed agree- 
ment for a percentage of the amounts ultimately recovered by the 
Revenue authorities. The claim failed, and it is arguable that it 
did so on the grounds that such an agreement, even if proved, would 
be bad as a fetter on the discretion given by the section to the 
Commissioners of Inland Revenue,” but it seems that the principal 
point made both in the court of first instance and in the Court of 
Session was that the section did not authorise that particular con- 
tract, and hence, any agreement to the effect contended was bad as 
involving an expenditure of public money without statutory power. 
The Lord Ordinary, Lord Fleming, said that the effect of the section 
` was simply to authorise payment of a reward but gave no authority 
to enter into a binding agreement to pay one in the future, an 
agreement which, in his opinion, being contrary to public policy 
would require explicit sanction which could not be found in the Act. 
. Similarly, in the Court of Session, Lord Sands was of opinion that 
the section only authorised the payment of a reward for a fait 
accompli, and gave no power to enter into a preliminary agreement, 
with which Lord Blackburn agreed. The dissentient members of the 
Court of Session based their judgments upon a different construction 
of the Act. 

.It is therefore thought that there is no authority for any general 

proposition that any agreement fettering a discretion is bad; but 
- that the authorities show that, provided a power is given to enter 
into the contract in question, it will not be invalidated by the fact 
that it will in the future hamper a public authority in exercising its 
discretionary powers, unless the effect is to prevent the authority 
carrying out some fundamental public purpose for which it has been 
created. - Accordingly, this supposed principle cannot affect either 
contracts of employment under the Crown or under other public 
authorities, nor can it create any effective limitation upon the 
Crown’s contractual capacity beyond that which is already imposed 
by what is conceived to be the true basis of the decision in The 
Amphitrite, since in that sphere it amounts to no more than an 
` alternative expression of the same principle, and is subject to the 
same narrowness of application. 

There remains one further limitation of the contractual powers of 
the Crown which is commonly supposed to be based upon Church- 
ward v. The Crown,” namely, that the Crown cannot by contract 
become liable for the payment of money without parliamentary 


18 ' The Commissioners may at their discretion reward any person who informs 
them of any offence against any Act relating to inland revenue or assist in 
the recovery of any fine or penalty provided that a reward exceeding £50 shall 
not be paid in any case without the consent of the Treasury’. 

20 See Keir & Lawson, Cases on Constitutional Law, 3rd ed., p. 315. 

“21 (1865) L.R. 1 Q.B. 173. 
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sanction. This is a doubt which was raised as far back as 1786 
in Macbeath v. Haldimand? by Lord Mansfield, though he 
regarded the point as unnecessary for the decision of the case before 
him. It is undoubtedly true, as he said in that case, that whoever 
advances money for the public service trusts to the faith of Parlia- 
ment in the sense that all transactions of the Government are 
ultimately dependent upon the grant of supply and appropriation 
since, in the absence of such a grant, any remedy will have no 
practical value. That is, however, by no means the same thing 
as the assertion that parliamentary approval direct or indirect is an 
implied term in all contracts entered into with the Government, and 
that their validity depends upon such authorisation. The importance 
of this distinction seems to be enhanced by the Crown Proceedings 
Act, 1947, since if the contract is valid in its inception, and is 
subsequently broken by the Crown as a result of a failure to obtain 
funds, an action for breach will lie, and on the assumption made 
above, section 25 (8) of the Crown Proceedings Act (which seems 
somewhat wider than its predecessor in the Petition of Right Act) 
seems to create an obligation on and give authority to the 
appropriate department to satisfy the resulting judgment. 

The case generally treated as authority for the proposition that 
parliamentary approval is a condition precedent to the validity of 
the contract is Churchward v. The Queen,’ and particularly the 
judgment of Shee J., but that this is probably a misconstruction of 
the case, and especially of the judgment of Cockburn C.J., was 
pointed out by Evatt J. in N.S.W. v. Bardolph.”* In any event 
there seems in Churchward’s Case to have been an express term to 
that effect.24 That, at least, is the basis upon which the judgments 
proceeded, being based upon the phrase in the contract that the 
subsidy of £18,000 a year was to be paid out of moneys to be 
provided by Parliament,” this subsidy Parliament deliberately chose 
not to grant. Even apart from this the court held that the petition 
failed on the ground that there was no obligation on the Crown to 
employ the petitioner, which was perhaps the primary reason for the 
rejection of the petition.” Cockburn C.J. was, however, at pains to 
point out (at p. 200) that he was very far from saying that ‘ if by 
express terms, the Lords of the Admiralty had engaged, whether 
Parliament found the funds or not, to employ Mr. Churchward to 
perform all these services, that then, whatever might be the incon- 
venience that might arise, such a contract would not have been 


22 T.T.R. 172 at p. 176. 

23 (1935) 52 C.L.R. 455. 

24 And see Dr. G. L. Williams, Crown Proceedings, at p. 10. For the present 
position of such a contract. see O. 71 of the Standing Orders of the House of 
Commons making a similar term still requisite. 

25 See Cockburn C.J. at p. 200, Mellor J. at p. 203 and particularly ‘Shee J. at 
p. 209 and Lush J. at p. 212. 

26 These reasons sccm to be separate and not interdependent as suggested by 
Lord Haldane in Att.-Gen. v. Great Southern Ry. of Ireland, post, p. 778. 
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binding . . . ° and that ‘... in such a case a petition of right would 
not lie’. A statement which is in glaring contradiction to the 
proposition for which the case is generally quoted. In view of this 
denial by Cockburn C.J. of the general proposition and of the special 
facts of the case, it can be little authority for that proposition. 
In two further cases where the principle is widely stated, and 
which are frequently cited in support of it, the same objection holds, 
namely, that the statements can only be obiter and, moreover, it 
appears that these cases too have been misconstrued. In Commer 
cial Cable Co. v. Government of Newfoundland,’ by virtue of the 
rules of the House of Assembly the contract in question required 
approval by that House. These rules were binding upon the 
Governor-General and those entering into contract with him in his 
public capacity were presumed to do so subject to those rules (see 
` p. 617). The case can, therefore, by reason of its local peculiarities, 
~ be no authority for any general proposition on the relationship of 
the financial powers of the Legislature to the contractual abilities 
of the Government. In the second case MacKay v. Att.-Gen. for 
> British Columbia,” the statute under which the contract was made 
` (the Public Works Act, 1911, of British Columbia) required, in 
terms, either approval by order or resolution of the Lieutenant- 
_ Governor in Council, of any agreement for the acquisition of land 

under the Act. No such order or resolution had been made, and the 
case for the petitioner was vitiated by the lack of this essential which 
was required by the statute, and no general power was in question. 
Nevertheless, Lord Haldane, delivering the judgment of the Privy 
Council, declared at p. 461: ‘A contract which involves the pro- 
vision of funds by Parliament requires, if it is to possess validity, 
. that Parliament should have authorised it directly, or under the 
, provision of statute °’. This was a proposition much wider than any 
which was required for the decision of the case before the court, and 
it seems that judgment was not intended to carry the construction 
-usually placed upon it as supporting the general understanding of 
Churchward’s Case. That that is so appears from the argument 
before the Privy Council in Kidman v. The Commonwealth,?® where 
Lord Haldane referring to Commercial Cable Co.’s Case, said : ‘In 
that case we distinctly laid it down that he, the Governor-General as 
representing the Crown, could enter into contracts as much as he 
liked, but he was presumed only to bind the funds which might or 
might not be appropriated by Parliament to answer the contract, and 
if they were not, that did not make the contract null and ultra vires, 
‘it made it not enforceable because there was no res against which to 
enforce it’, and, referring to the Great Southern Ry. of Ireland 


` 27 [1916] 2 A.C. 610. 

28 [1922] 1 A.C. 457. 

29 (1926) Argus Law Reports at p. 2. Referred to by Dixon J. in N.S.W. v. 
Bardolph at p. 515. 
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Case (infra), said: ‘the question of supply was one only affecting 
payment and not the validity of the contract ’. 

The next case relied on in this context, Auckland Harbour Board 
v. The King,*° is not in truth one of contract at all, but is concerned 
solely with the recovery of money paid out of the consolidated fund. 
The payment was wrongful since the condition precedent to the 
payment which was laid down by the statute authorising it had not 
been observed. Nevertheless this, and the former cases, were relied 
on in Att.-Gen. v. Great Southern and Western Ry. of Ireland,** 
where Lord Haldane asserted (at p. 772): ‘ All grants of public 
money either direct or prospective must be in the discretion of the 
legislative, and where the system is that of responsible government 
there is no contract unless that discretion has been exercised in some 
sufficient manner’. These words appear to be an unequivocal 
acceptance of Churchward’s Case, but they are modified by a later 
passage where, at p. 778, he said : ‘ It is equally clear that since the 
Settlement its (the Crown’s) ordinary contracts only mean that it 
will pay out of funds which Parliament may or may not provide’; a 
statement which is inconsistent with the wider interpretation of the 
former passage in that it admits the possibility of a contract valid 
in itself, independent of parliamentary sanction, even though ade- 
quate means of redress may be lacking if it is broken. But the 
question of supply and appropriation does not, as he said in Kid- 
man’s Case (swpra) go to the validity of the contract. This is by no 
means the general doctrine of Churchward’s Case and is, indeed, no 
more than necessarily follows from the constitutional arrange- 
ments relating to government expenditure. The actual case arose 
out of the transfer of liabilities on the establishment of the Irish 
Free State, and is on proper analysis no different from the position 
in Reilly v. The King, since here Parliament had, by the Irish Free 
State (Agreement) Act, 1922, and the Orders made under it, trans- 
ferred to the Irish Government the liabilities formerly vested in the 
Ministry of Transport, including those under an agreement with the 
petitioning railway company. The critical point of the case was this 
subsequent transfer of liability by parliamentary action, and not 
the validity of the contract at its inception. 

All these cases are decisions of the Privy Council, and the special 
facts of each make them slight authorities for general principles, ` 
but it is apparent from the intervention by Lord Haldane in the 
argument in Kidman’s Case already cited, that it was not his inten- 
tion to lay down a general rule that parliamentary sanction was 
necessary for the validity of a contract involving the expenditure of 
public money, a proposition which Churchward’s Case, although 
generally relied on here, does not in truth support. The fallacy of 
the general rule was exposed in New South Wales v. Bardolph,* in 


30 [1924] A.C. 318. 
31 [1925] A.C. 754. 
32 (1935) 52 C.L.R. 455. 
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which indeed Evatt J., in a very full judgment, used these same 
authorities to deny that general proposition,’ though taking excep- 
tion to the dicta in the Auckland Case which, if carried to their 
logical conclusion, would hopelessly enmesh Parliament in adminis- 
trative details as, indeed, would the general proposition itself. 
Reid J., on appeal in the same case, further emphasised at p. 496 
that the Crown had a power independent of statute to make contracts 
which were incidental to the ordinary and well-recognised functions 
of government. The judgments in this case all emphasise that the 
validity of the contract is unaffected by parliamentary sanction 
though the latter may effect remedies.*4 That this is the true 
position was emphasised by R. v. Fisher,” a Canadian case strangely 
neglected in this connection since there an employee of the Crown 
was allowed to sue for his salary even though a specific appropria- 
tion in the Appropriation Act to his salary was insufficient. 

The supposed rule must, therefore, it is thought, be rejected as 
opposed to authority and not merely as unsupported by it. Indeed, 
its practical inconveniences make such a result essential if Parliament 
is not to assumé the entire burden of administration. There has also 
been advanced a somewhat similar argument in some of the ‘ Crown 
Servant ’ cases, namely, that in the case of the Army at least, its 
existence from year to year prevents any contract of an engagement 
for a longer term, and that in the case of other servants the same 
effect results from the annual financial legislation.** It is, however, 
apparent that with the Armed Forces long engagements are anti- 
cipated, and, indeed provided for, by statute,®’ at any rate for other 
ranks, and all the regulations governing the forces do in fact con- 
template and are frequently designed to include long service in all 
cases. The argument however seems to involve a denial of the 
general rule of dismissability at pleasure apparently advanced and 
accepted in the same cases, since it would admit an authority to 
provide for fixed tenure and for periods of notice of dismissal within 
that year allowed by current legislation. It would thus, for example, 
have allowed the claim of the petitioner in Hales v. The King ** 
(ante), whose claim was limited to è short period of notice. It is 
furthermore an argument which suffers from the same defects as that 
already discussed founded upon parliamentary authorisation of all 
contracts, the reasons for the rejection of which have already been 
given. It seems therefore that the failure to pass the Annual Army 


33 See p. 472, ‘ The fact of no appropriation does not strip the contract of validity ’. 
and, seo Starke J. at p. 502, ' The existence of a contract is not conditional 
upon Parliamentary authority or upon the provision of funds by Parliament 
for the performance of the contract’. 

34 See Harry Street, ‘The Provision of funds in satisfaction of Government 
liabilities *, 1949 Toronto Law Journal, vol. 8, p. 82, for a further discussion 
of these cases. 

35 [1903] A.C. 158. 

36 See Leaman v. The King [1926] 3 K.B. 663: Re Tuffnell (1876) 3 Ch.D. 164. 

37 See e.g., s. 76 of the Army Act. 

38 (1918) 34 T.L.R. 589. 
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Act or to provide for the maintenance and pay of the civil staffs by 
appropriate legislation would merely result in a supervening 
illegality or impossibility in the former case, and a breach of con- 
tract in the latter were civil servants dismissed in consequence. The 
original validity of such contracts of service would not be affected. 
Whether or not the impossibility should properly be regarded as self 
induced seems doubtful in view of the theoretical independence of 
Parliament from the Executive, though it might be so regarded 
where the absence of such legislation was due to a failure to submit 
proposals to Parliament rather than to a rejection by Parliament 
of proposals properly submitted. 

In the result it is suggested that the proposition that servants 
of the Crown are necessarily dismissable at pleasure although 
apparently supported by authority is one which can be denied 
effect in the future. The authorities seem to show that in part 
this doctrine is based upon a public policy which has ceased to be 
applicable and which has in any event been too widely expressed so 
that the rule founded upon the policy extends beyond the bounds 
where that policy could be operative. On the other hand the 
authorities suggest that-the rule is derived from a more general 
principle covering not merely contracts of service. This is the 
principle that the state, or probably any public authority, cannot 
be prevented by an existing contract from performing functions 
essential to its existence and for which it was created. It is this 
doctrine, it is suggested, which underlies the decision in The 
Amphitrite and accordingly narrows the application of that case, 
within reasonable bounds, and it is a doctrine which the authorities 
seem to suggest is applicable to other public bodies performing 
governmental functions. The other supposed limitations are not, 
it is thought, borne out by authority. The alleged inability to 
fetter the exercise of a discretion amounts on examination either to 
nothing more than the application of the doctrine of ultra vires 
based upon statutory interpretation, or in other cases to no more 
than to an alternative expression of the suggested Amphitrite prin- 
ciple, in a different context. The dependence of the validity of 
Crown contracts on parliamentary approval is not supported by 
the authorities usually quoted for it, authorities which seem rather 
to deny it on their proper construction. The effect of legislation 
or the grant or denial of supply or appropriation seem to be only 
matters touching at most the continuance of a valid contract and , 
not its initial validity unless of course they are made by its terms 
express conditions precedent. 

The effect of the denial of supplies may therefore be to cause a 
breach of contract unless the statutory intervention takes the form 
of a transfer of liability as in the Great Southern Railway of 
Ireland Case where the original contracting department is absolved 
from liability by what is in effect a compulsory assignment of the 
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burden of payment or takes the form of Reilly v. The King where 
there is a simple discharge of the contract by legislation. Such 
cases as the latter seem in fact to be rare and in the normal cases 
careful provision is made for compensating any who lose, for 
example, office or salary as a result of statutory changes.*® In 
neither of these latter cases (¢.e., compulsory transfer or direct dis- 
charge) can, it is thought, any right of action arise, whereas in the 
first it is possible that such a right does arise on the reasoning of 
Cockburn C.J. in Churchward’s Case, supplemented by section 25 
(3) of the Crown Proceedings Act, 1947, which gives practical value 
to the right of action, and it is submitted authorises the payment 
of damages. 

The problem remains however of the compensation of persons 
as for example the petitioners in The Amphitrite suffering as a 
result of the exercise of the inherent power which has been ad- 
mitted. The question of compensation in such cases does not seem 
to have been generally discussed, and once the power to terminate 
the contract has been admitted or upheld it has been assumed that 
it has power to break without compensation, a conclusion which 
need not necessarily follow.4? It would of course follow if the 
effect of the power were to impose a contractual disability on the 
Crown so that the contract apparently made was not a valid one, 
though even then there would seem to be a liability to pay for 
benefits received on the principles of Craven Ellis v. Canons Ltd. 
But is is submitted that such is not the true position. The con- 
tract affected is in itself valid and capable of lasting for its natural 
term subject to this overriding power to terminate it, a power 
which it seems must prevent the contract being made the subject 
of a decree of specific performance, but need not prevent the award 
of damages. It is true that it was suggested in the Birkdale 
Case *? that the time for determining the validity of the contract is 
at the moment of making it, and that that validity could not be 
effected one way or the other by subsequent events. Such is no 
doubt the position so far as the contract is on the face of it ultra 
vires the body making it, but it does not seem to be an appropriate 
rule to be applied to the general exercise of the power under dis- 
cussion. The circumstances justifying its exercise may well be not 
only beyond the control of either party but also beyond anything 
‘which could have been foreseen at the time the contract was made. 

The American cases already quoted show that what is suggested 
to be a similar power is exercisable subject to compensation, and it 
is thought that this is a possible contention in this country also. 
There is in the first place the feeling urged by Lord Moulton in 


39 See, for example, s. 149 of the Local Government Act, 1948, and the SI pub- 
lished thereunder which are typical of such provisions. 

40 Compare Pennsylvania Hospital v. Pennsylvania, ante, note 83. 

41 [1936] 2 K.B. 403. 

42 [1926] A.C. 364. 
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Att.cGen. v. De Keysers Royal Hotel, namely that ‘it was 
equitable that the burdens borne for the good: of the nation should 
be distributed over the whole nation and should not be allowed to 
fall on particular individuals’, a feeling which was part of the 
reasoning leading him to his conclusion in that case, and which was, 
he was convinced, the policy of the legislature. Moreover in -the 
case of the prerogative powers of defence which were there con- 
cerned, a case of even greater urgency than many of those here 
envisaged, even if a right of compensation was not admitted, yet 
nevertheless there seems to have been admitted in the Case of Salt- 
petre ** some right to restoration, and a duty to reduce damage to 
a minimum, rights and duties which should now result in compen- 
sation by way of damages. These prerogative powers of defence 
seem indeed to be simply a more obvious instance of the operation 
of the power under discussion and the same principles should, 
it is thought, apply. 

Moreover in an analogous case, Southern Foundries (1926) Ltd. 
v. Shirlaw,*® a right to damages for breach of contract was admitted 
where a limited company had by an alteration of its articles brought . 
about the premature determination of a contract under which the 
respondent held office as a managing director for a fixed period 
of time. In his action based upon this breach of contract it was 
contended that since a limited company cannot forgo the power 
to alter its articles it followed that any result of the exercise of this 
power could not give rise to an action for breach of contract since 
any term of the contract which conflicted with the power of altera- - 
tion must be bad. Such a term was one providing for the tenure 
of office as managing director. The position was therefore precisely 
the same as that which arises in relation to contracts of the Crown 
when the power above discussed comes into operation. Lord 
Porter at p. 740 expressly rejected the contention set out and stated 
the general principle in the following words : ‘A company cannot 
be precluded from altering its articles and thereby giving itself 
- power to act upon the provisions of the altered articles, but so to 
act may nevertheless be a breach of contract if it is contrary to a 
stipulation validly made before the alteration °’. It is true that this 
is not repeated by the other members of the House of Lords who, 
Lord Maugham and Lord Romer dissenting, reached a similar con- 
clusion by other reasoning. Those members who did dissent did 
so on grounds not inconsistent with the principle set out above 
which is one in accordance with authority. This inherent and 
inalienable power of a company is exactly similar in nature to that 


43 [1920] A.C. 508. : 

44 12 Co.Rep. 12. ‘And in such a case on such extremity they may dig for 
gravel for the making of bulwarks for this is for the public and everyone hath 
the benefit by it, but after the danger is over the trenches and bulwarks ought 
to be so removed so that the owner shall not have prejudice in his inheritance ’. 

45 [1940] A.C. 701. 
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- ‘which, it has been suggested, is possessed-by the Crown and other 
" public. bodies and it is submitted that the same conclusion should 
-7 follow—that its exercise where it causes a breach of contract 
_-Should give rise to a right. of action for ‘damages. This right of 
~ action does not seem to be ruled out by the authorities discussed, 
` which, as has been pointed out, stop short at the recognition of 

the power without any close ‘analysis of the effect of its operation, 
_ and it is certainly a right which is commended by reason. 


J. D. B. Mircuet..* 


Ti Lecturer in Law at the London School of Economics, 


SOME ASPECTS OF THE LAW RELATING 
TO COMPANY CONTROL 


OF all the changes in the law embodied in the Companies Act, 1948, 
that which has enjoyed, perhaps, the widest measure of approval 
is the provision which necessitates, in certain cases, the publication 
of group accounts. Such accounts are required where there exists 
the holding company—subsidiary relationship, i.e., where one com- 
pany controls another. For this purpose there was necessary a 
definition of control, or rather a statement as to the circumstances 
in which the law would consider such control to exist. But that 
provision is not the only one relating to control which is to be found 
in the statute book, for several have been found necessary for taxa- 
tion purposes, and it is of interest to compare these with the 
provision of the Companies Act. 

The simplest of these provisions is to be found in the Finance 
Act, 1940, and it states that in the case of a company in which the 
directors have a controlling interest, in computing profits, no 
deduction shall be made in respect of directors’ remuneration. The 
expression ‘ controlling interest ’ was also used in the Finance Act, 
1987,? with regard to the calculation of profits to determine liability 
to pay National Defence Contribution. As to what shall constitute 
this ‘ controlling interest’ the statutes are silent, but, as might 
perhaps be expected from the use of the word ‘ interest ’, the courts 
have brought the statutes into operation only where control is 
exercised through the holding of shares—though it was decided 
in Commissioners of Inland Revenue v. J. Bibby & Sons? that , 
such shareholding might be either beneficial or as trustee for others, 
since the statute referred not to any pecuniary benefit obtained 
from the shares, but to the power which they gave of influencing 
corporate decisions.* This power, in the form of ability to pass 
resolutions, depends on the holding of a voting majority, and 
the courts are strict in their demand for a holding of more 
than 50 per cent. of the voting rights.” This is illustrated 
by the recent case, C.J.R. v. Monnick,* where four persons each 
held 500 shares in a company, only these shares having been issued. 


Section 38 (5). 

Schedule IV, para. 7 (b). 

[1945] 1 All E.R. 667. 

See per Lord Russell of Killowen at p. 669. 

It was argued in British American Tobacco Co. v. C. I. R. [1943] A.C. 335 
that the term ‘ controlling interest '` imports control, not only of a bare majority 
of shares, but of such proportion of the total number as would secure the 
passing of a special resolution or any other resolution for which a special 
majority is required. This argument was, however, rejected. 

6 Reported in Accountant, Aug. 6, 1949, at p. 147. 
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‘Of the four, only one was a director (though another was manager, 
and as such deemed to be a director for the purposes of the Finance 
Act), and to him the remaining director, who held no shares, had 
delegated his powers. The director had nevertheless failed to 

, appoint himself chairman of the board, although as such he would 
have taken the chair at general meetings and had there a casting 
vote. The position was, therefore, that the two persons who were 
directors for tax purposes controlled 1,000 votes, whilst the remain- 

, ing shareholders controlled 1,001. In spite of the fact that this 

_ position could at any time be reversed if the shareholding director 
` appointed himself chairman, the court held that this was not a 

director-controlled company.’ 

Another interesting case, British American Tobacco Co., Ltd. 

v. C.I.R.,° was a decision relating to National Defence Contribution. 

The appellant company held shares in eleven companies, all 

incorporated and carrying on business outside the United Kingdom 

and so not liable to pay N.D.C. In four of those companies it held 
more than 50 per cent. of the votes; in the remaining seven, it, 

_ together with one or more of the four, or one of the four alone, 
held more than 50 per cent. of the voting power. Counsel for the 
company urged that a ‘ controlling interest ° in a company imports 

‘the ability to control its actions in general meeting and that such 

ability is only conferred by direct shareholding, but this argument 
was not accepted by the court.’ The realism of even such a common- 
sense decision as this was sufficient to evoke mild surprise in the 
explanation of the case in one of the leading text-books! But to 
have decided otherwise would have been to add an unnecessary 
limitation to that already imposed by the use of the word ‘ interest °. 

A wider definition of control, and one without that inherent 
limitation, was contained in the Finance Act, 1940, in relation 
to the payment of estate duty. Section 55 (8) provided that 

a person should be deemed to Have control of a company 
if he could control the majority of the votes, or if he could 

` exercise the powers of the directors or appoint the directors or 

a majority of them. But even wider than this is the last of 

these provisions of the Finance Acts.1° This was designed to 

prevent avoidance of the payment of super-tax (now surtax), by 
the non-distribution of company profits, and it has been the object 
of several later amendments designed to stop up loopholes dis- 

“covered by sagacious legal advisers. Such profits may in certain cases 


7 A similar result was arrived at in C. I. R. v. James Hodgkinson (Salford), Ltd. 
(reported in Accountant, Aug. 20, 1949), where it was held that powers of 
attorney executed by shareholders and purporting to transfer their voting rights 
to directors must be ignored in deciding whether the company was director- 
controlled. 

8 [1943] A.C. 335. 

9 See, e.g., per Viscount Simon L.C. at p. 339. 

10 F. A. 1922 s. 21, as amended by F. A. 1927 s. 31, F. A. 1986 s. 19 and F. A. 
1939 s. 13 (1). 
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be apportioned by the Special Commissioners amongst the members 
to allow super-tax to be levied on them. The provision applies 
to any company which is under the control of not more than five 
persons, other than subsidiaries or companies in which the publie 
are substantially interested. Control is deemed to be in the hands 
of five or fewer persons if they are able to exercise or to acquire 
control, direct or indirect, over the company’s affairs, particularly 
through the control of voting power; or if they possess or can 
acquire the greater part of the company’s issued capital; or if more 
than half of the company’s income, were it apportioned in the 
manner provided for by the statute, could be apportioned amongst 
not more than five persons. For this purpose, persons who are 
relatives of one another and those who are nominees of any other 
person, are to be treated as a single person. The Special Commis- 
sioners have been given even wider powers in respect of investment | 
companies," for they may treat as a member of such companies 
any person who is, or is likely to be, able to secure that the com- 
pany’s income or assets be applied for his benefit, even though he. 
is not a member of the company. This provision was found useful. 
in C.I.R. v. L.B. (Holdings) Lid.’? where a certain B. held 499 - 
shares in an investment company, his wife holding the remaining 
share. After he had declared himself trustee of these shares for his 
wife and children, it was held that B. was ‘a person able to secure 
that income be applied for his benefit’, in spite of the fact that it. 
would be unlawful for him to do so, as constituting a breach of trust. 
There was here no need to consider the words ‘ direct or indirect xy 
but as was commented at the time of the enactment, that expression 
‘seems quite clearly to visualise not only potential control by the 
right of shareholders ultimately to exercise their will by removing 
directors, but also other forms of control such as, e.g., the appoint- 
ment of life directors and the limitation of the number of directors 
in a company ’.’° The particular words ‘ direct or indirect ’ had not 
formed part of the original provision, where the phrase was ‘ where 
control is by any other means whatever in the hands of those 
persons’. But this was the object of adverse comment in Himley 
-Estates and Humble Investments Ltd. v. C.I.R.* There a 
private company was formed with the object of acquiring an interest 
in the estate of a tenant for life under a settlement. The tenant 
for life held the fifty ordinary shares; fourteen other persons each 
held fifty preference shares, these having the same voting rights 
as the ordinary shares. In spite of evidence that it was the tenant 
for life who had the ‘ directing mind’ of the company and that he 


11 Finance Act, 1939, ss. 14-15. 

32 (1946) 175 L.T. 54. Control quite independent of membership is seen in 
C. I. R. v. Tring Investments Ltd. [1939] 2 All E.R. 105, and in Chamberlain 
v. C. I. R. [1945] 2 All E.R. 351. 

13 Accountant, Oct. 16, 1937, p. 441. 

14 [1933] 1 K.B. 472. 
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could rely on the co-operation of the other shareholders, 
that he controlled the company was too much for the cot 
decision was affirmed on appeal, the Court of Appeal i 
difficult to visualise how control could, legally speaking, 
hands of less than five persons if they did not control a 
of the votes. The phrase ‘ where control is by any other 
the hands of those persons’ seemed rather to puzzle the 
of the court. ‘ For myself, I cannot see how any means ot 
legal can give control of a company . . . be it by voting p 
it by shareholding or be it by contract contained in the a 
association or by contract outside the articles or by 
relationship ’..> We shall see how this view is supported 
section of the Companies Act, 1948, which defines subsidiar 
It must first be pointed, out, however, that that defi: 
in fact indicative of the legal view of control, for it embo 
recommendation of the Cohen Committee, whose report had 
‘In our view the question of control should be decisive ? © i 
mining subsidiary status. Section 154 of the 1948 Act provi 
one company shall be deemed to be a subsidiary of another 
that other is a member of it and controls the compositio: 
board of directors, or holds more than half in nominal vah 
equity share capital, or if the first company is a subsidiary 
other’s subsidiary.?” There follows a definition of the term 
share capital ’—this being the issued share capital exeludi 
part without the right to participate beyond a specifie amot 
distribution of either profits or capital. It is interesting t 
as the Committee’s report itself points out, that since the 
of a company is not defined in terms of voting rights, a e 
holding half that equity need not necesserily control half the 
But even here there is considerable reluctance to depart 
purely formal definition of control, and the provision of th 
panies Act adds little to the view of Lawrence L.J. quoted 
It is, however, recognised that this is not the whole story, 
criticising the definition in the 1929 Act, the Cohen committe 
a distinction hetween a company subject to a legal power of | 


15 Per Lawrence L.J. at p. 486. Cf. the opinion of Lard Woo'ton, asc 
in the Journal of the Royal Statistical Society, Val. CX, p. 2b. where 
that the policy of a well-directed company was not determined at ats 
meeting of sharcholders. The trade of the courntty was in the main e 
by personalities: the commercial ability of people and not sharehoiding 
determining factor. 

18 Page 70. ‘We are informed that in the U.S.A. and in Canada. wt 

probably the two countries where accounting proble nss partientarly a 

control have received the closest study, the existence oF contre) r rec 

as determining the inclusion of a company in the category ot a subsid 
accounting purposes ’, 

This inclusion, for the first time. of sub-subsidiaries in the definitio 

begin a process leading to the recognition of a group of companies as an 

the recognition of what is termed in the U.S.A. * enterprise entity `. the s 

legal identities of the component companies being ignored. 
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and one under de facto control for management purposes as a branch 
of the holding company’s group. 

From this comparison of various statutory provisions, we see 
how all questions relating to company control can be grouped under 
two heads, viz. (i) the arrangements within the company which 
allow a group to obtain and to exercise control,'® and (ii) the policy 
which results from that exercise of control. It may broadly speak- 
ing be said that there are adjectival problems and problems of 
substance, the latter being ultimately of greatest interest to 
economists,” 

Dealing first with the adjectival problems, we may trace how the 
law has reacted to the gradual passing of the ‘ centre of gravity ’ 
of the company out of the hands of the many into the hands of 


the few. As the number of shareholders actively interested in the- 


company’s affairs has declined, there has been a corresponding 
concentration of power in the hands of those who retained interest. 
To the early common law corporations the principle of majority 
rule applied, and that principle was sufficiently elastic to permit a . 
majority of those present at a meeting to take a decision, even 
though that majority did not constitute a majority of the cor- 
poration as a whole.*® These rules were easily taken over by the 
joint stock company, though in certain.cases they were, and are, 
excluded by statute.” 

At the same time two important changes in the law must be 
noted. One of these gives one vote per share instead of one vote 
per member—the 1862 Act providing that in the absence of any 
regulations as to voting, every member should have one vote.” 
The other change relates to the introduction of proxy voting. As 
early as 1862, Table A gave members the right to vote by proxy, 
but only in 1947 did that right become statutory. In the inter- 
vening years, the use and abuse of the right to vote in this 
manner had become a weapon of the greatest importance in the 
struggle to establish and maintain control. With the decline in 
interest shown by shareholders, and the consequent reduction in the 


18 An illustration of one strikingly simple method of control is to be found in 
Investment Trust Corp. v. Singapore Traction Co. [1986] 1 Ch. 615, where a 
company had issued, in addition to 899,999 preference and ordinary shares, one 
£1‘ management share’, giving its holder a majority of votes at any mecting. 

19 See an interesting paper by Prof. Sargant Florence, ‘ Statistical Analysis of 
Company Control’, Journal of Royal Statistical Society, Vol. CX, Part I. 

20 See Bacon’s Abridgment, ‘Corporations’, p. 269. i ` 

21 The Companies Act requires specific majorities for the taking of certain 
decisions. And the principle of majority rule may be excluded by the company’s 
articles—see Perrott Lid. v. Stephenson [1934] Ch. 171. 

22 Section 52. But at the same time Art. 44 gave one vote per share only to the 
first ten shares of each holding. In 1908, Table A gave members one vote per 
share, and in 1929 a similar provision was included in the statute itself—s, 23, 
see now s. 134. 
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number of those present at meetings, the number of proxy votes 
grew in comparison with the number of those given personally.” 
In many companies the position is at present, therefore, that 
decisions in general meeting are arrived at chiefly through the 
exercise of the right to vote by proxy, a method which in any 
circumstances is not entirely satisfactory.” But at the same time 
as this situation was evolving, the extent of the control of a general 
meeting over the company’s affairs was being diminished in favour 
- of the board of directors. The articles of association of every com- 
pany allocate, no doubt, specific powers to be exercised either by 
. the board or by the company in general meeting, but there must 
remain a residue of powers not allocated in this way, and it is as to 
the exercise of these powers that the law has changed. ‘It must 
be borne in mind that the professional view as to the control of 
the company in general meeting over the actions of the directors 
has, over a period of years, undoubtedly varied, as may be observed 
by a critical investigation of the statements about the law on the 
matter to be found in the earlier editions of well-known text- 
books.’ ** Thus Buckley, writing in 1897, thought that the company 
in general meeting had power to direct and control the board,” 
on the authority of Isle of Wight Railway Co. v. Tahourdin.?" 
And though this was a case on the Companies Clauses Act, 1845, 
- the prevailing judicial attitude was not averse to such an inter- 
pretation of the law.” But the turn of the century brought a 
change. In Automatic Self-Cleansing Filter Syndicate v. Cunning- 
hame,” the Court of Appeal refused to compel directors to put into 
effect a resolution passed. by a simple majority, because the articles 
- vested the management and control of the company in the hands 
of the directors, subject to such regulations as might from time to 
time be passed in the form of extraordinary resolutions. There 
was no question of the application of the Companies Clauses Act, 
and this allowed Isle of Wight Railway Co. v. Tahourdin (supra) 
to be distingyished. But Collins M.R. did consider the conse- 
quences of the decision he had to make in so far as they related 


23 In Peel v. L. & N. W. Ry. [1907] 1 Ch. 5 the Court of Appeal decided that 
the circulation of stamped proxy forms, containing the names of three directors 
as proxies, was not ultra vires, and in Wilson v. L. M. S. Ry. [1940] Ch. 393 
the sending of stamped proxy forms only to members with large holdings was 
approved. 

24 For an illustration of this unsatisfactory position, see Economist, Jan. 6, 1945, 
at p. 21. 

25 Per Lord Clauson in Scott v. Frank Scott, Ltd. [1943] 1 All E.R. 582, 585. 

26 Company Law, Tth ed., p. 580. It is interesting to contrast the opinion of 
Lord Thring, as expressed in his Compendium on Joint-Stock Companies in 
1861. ‘The ordinary members of a joint-stock company have no voice in its 
management, but elect directors or managers, to whom they commit the entire 
control of their affairs’. 

27 (1883) 25 Ch.D. 320. 

28 See, for example, MacDougall v. Gardiner (1875) 1 Ch.D. 18, 25; Pender v. 
Lushington (1877) 6 Ch.D. 70 and Harben v. Phillips (1888) 23 Ch.D. 14. 

29 [1906] 2 Ch. 34. See also Quin and Astens v. Salmon [1909] A.C. 442. 
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to the problem of majority rule, and in reply to the submission that 
the directors are agents and therefore to be controlled rather than 
to control, he stated that it would not be fair to equate the principal, 
for the purpose of control, with the majority.*° It should be noted 
that the relevant article in this case differed slightly from the 
corresponding article in Table A of the 1862 Act, which entrusted 
the directors with such powers as were not required to be exercised 
by the company in general meeting, ‘ subject nevertheless to any 
regulations of these articles, to the provisions of the foregoing Act, 
and to such regulations, being not inconsistent with the aforesaid 
regulations and provisions, as may be prescribed by the company in 
general meeting ’.** This difference permitted Neville J. to dis- 
tinguish the Automatic Case in Marshall’s Valve Gear Co. v. 
Manning, Wardle & Co.,** where the company had adopted Table A. 
There X, one of the four members of the board of directors, and 
holder of a bare majority of the shares, commenced an action in the 
company’s name against his colleagues, who were interested in a 
patent vested in a competing company. A motion to have the 
action struck out, as the company’s name was being used without 
authority, was dismissed, on the ground that control was in the 
hands of the majority of the shareholders. ‘I think that under 
Article 55 the majority of the shareholders in the company at a 
general meeting have a right to control the action of the directors, 
so long as they do not affect to control it in a direction contrary to 
any of the provisions of the articles which bind the company °." 
The Automatic Case was distinguished on the ground that there 
the articles required a three-fourths majority, whereas Article 55 
does not. More important, however, is the distinction implicit in 
the latter part of the quotation from Neville J.’s judgment. For 
in the Automatic Case, power to deal with the company’s property, 
the exercise of which the case concerned, had been specifically 
delegated, whereas in the later case the articles did not deal 
specifically with the power to bring actions in the company’s name. 

The test at this time was, therefore, that if a power had been 
specifically allocated this was ‘a provision of the articles binding 
upon the company’, and the directors could not be controlled in 
respect of it, but as regards other matters they could be controlled 
by the decision of the requisite majority.** As we have seen, how- 
ever, the opinion of Lord Clauson is that the law has changed. But 
since that opinion was expressed in a case concerning a power 
specifically stated to be exercisable by the directors, the only 
judicial authorities for the view that the law has changed are the 
dicta of Lord Clauson himself and certain dicta in John Shaw Ltd. 


30 At pp. 42-43. 

` 31 Article 55. Later statutes have contained articles in similar terms. 
32 [1909] 1 Ch. 267. 

33 At p. 274. 

34 See also Thomas Logan, Ltd. v. Davies (1911) 104 L.T. 914. 
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v. Shaw.” In view of this paucity of judicial authority, it is not 
surprising that the writers of textbooks should have to rely on 
professional practice for their version of the law—nor is it sur- 
prising that the profession concerned ‘should, in this instance, prefer 
custom to precedent as a source of law. 

Other interesting aspects of the law relating to control are 
illustrated by a recent series of cases. These arose out of an 
arrangement whereby one Greenhalgh, on lending to a company 
£11,000, had allotted to him a number of 2s. shares ranking pari 

` passu with the 10s. shares already issued. Similar shares were 
- issued to, the company’s directors, who covenanted to vote with G. 
at general meetings, thereby giving him control over sufficient votes 
to allow him to carry an ordinary resolution.**® The directors having 
assigned most of their shares, G. sought to have the transfers set 
aside on the ground that it was a breach of contract for the 
directors to- put it out of their power to give him the support he 
-needed to pass an ordinary resolution, or alternatively, he sought 
a declaration that the transferees were also bound by the covenant 
to support him. The Court of Appeal, in Greenhalgh v. Mallard,** 
affirmed the judgment of Uthwatt J. refusing relief on either ground. 
That part of the judgment relating to the first ground does not 
appear in the report, but on the second contention Lord Greene 
M.R. said that the submission that the covenant followed the shares 
into the purchasers’ hands was unfounded, since the obligation 
contained in the covenant came to an end when the shares were sold. 
; This was not, however; the end of G.’s troubles, for the company 
proceeded to pass a resolution sub-dividing the 10s. shares into 
. 2s. shares with rights equal to those held by G. The effect of this 
was to deprive G. of any degree of control over the company. 
Again he sought to impeach the transaction in the courts, this time 
on the grounds, firstly, that it constituted a breach of an implied 
. term in the loan agreement that the company would not interfere 
with his voting control, and secondly, that the resolution involved 
a variation of the rights attached to his shares, and that for this 
the consent of the court was necessary. But once again the Court of 
Appeal decided against G. Although it was clear, said Lord Greene, 
what the intention of the original agreement had been, the plaintiff 
had not ensured the carrying out of that intention by using one of 


. 35 Per Slesser L.J. at [1935] 2 K.B. 118, 148: ‘If the permanent directors had 
power under the articles to bring the action, I do not see how the shareholders 
could interfere with that power, otherwise than by altering the articles’. But 
the case was decided on other grounds. 

_ 36 In an earlier action, G. had already obtained a declaration that the directors 
were bound by their agreement to support him. ‘The case is not reported, but 
the law seems well settled, see, for example, Greenwell v. Porter [1902] 1 
Ch. 530. 

37 [1943] 2 All E.R. 234. 
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the various devices which exist for that purpose.** We have 
already seen two of the devices to which the Master of the Rolls 
may have been referring—the share or class of shares expressly 
stated to have sufficient voting power to pass any resolution,®® and 
the taking of a covenant that voting rights shall be exercised in 
favour of the covenantee or in the manner desired by him *°—and 
another method is the issuing of preference shares without voting 
rights, but it must be admitted that the devices available are not 
so effective nor, one might say, so elegant, as these which exist 
in the U.S.A.“ 

Although we have up to this point been concerned with control 
gained and maintained through the exercise of voting rights, similar 
results can be achieved by another means, viz., through the control 
either of the composition or of the policy of the board of directors.‘* 
Indeed, with the swing of the balance of power away from the 
general meeting in favour of the board of directors, this form of 
control may in future become more important than the other. 
Section 154 (2) of the Companies Act, 1948, enacts, in substance, 
the recommendation of the Cohen Committee in this connection,‘** 
viz., that power to appoint or to remove a majority of the directors 
should be a test of control. Now, such a power can be created by 
contract, by a provision in the subsidiary company’s articles of 
association or perhaps by a combination of the two. In British 
Murac Syndicate v. Alperton Rubber Co.** such a contract was 


38 Greenhalgh v. Aderne Cinemas [1946] 1 All E.R. 512, 518. The plaintiff was 
later unsuccessful in yet a third appeal to the C. A., this time in an action 
soe the directors for conspiracy—Greenhalgh v. Mallard [1947] 2 All 
E.R. 255. 

39 See supra, note 18. This is by no means an isolated example—many com- 

anies have ' founders ' or deferred shares with special privileges as to voting. 

40 This is, of course, what the plaintiff had tried to do in Greenhalgh v. Mallard 
(No. 1), but as we have seen, that attempt was frustrated by the transfer of 
the shares. The device is somewhat similar to that of nominee holding, which 
was discussed at some length both in the evidence given before the Cohen 
Committee and in the Committee’s report. But the recommendation there 
should be compared with C. A. 1948, s. 173. 

41 An excellent account of these is to be found in Berle and Means, Public 
Corporations and Private Property. ; 

42 Both methods are illustrated by Daimler Co. v. Continental Tyre and Rubber 
Co. [1916] A.C. 307. which determined the enemy status of a company incor- 
porated here, the holders of all its shares save one and all its directors being 
Germans resident in Germany. Though the ratio decidendi of the case is by no 
means clear, Dord Parker expressed it thus: since a company incorporated 
here is a legal entity, the character of individual shareholders cannot of itself 
affect the character of the company; but their character and their conduct may 
be material on applying the test to discover whether the company has assumed 
an enemy character, for that test is, ‘ Are the company’s agents, or the persons 
in de facio control of its affairs, in fact adhering to, taking instructions from 
or acting under. the control of enemies?’ See also The Polzeath [1916] P. 241. . 
And also Domke, ‘The Control of Corporations’, 3 I.L.Q. 52. 

43 Cohen Report, p. 72; Recommendation II (1) (a). 

44 [1915] 2 Ch. 186. But see also Plantations Trusts, Ltd. v. Bila (Sumatra) 
Rubber Lands, Lid. (1916) 114 L.T. 676. And the decision of the Housa of 
Lords in Southern Foundries, Ltd. v. Shirlaw [1940] A.C. 701 will affect a 
power to appoint contained in the articles. 
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specifically enforced. The statutory provision just referred to 
relates only to the exercise of a power to appoint or to remove by 
another company, since it is concerned only with defining the hold- 
ing company—subsidiary relationship, but the power may be in the 
hands of an individual. In such a case it will frequently be 
exercised by a permanent or ‘ governing’ director.*® 

After that examination of the mechanisms by which control may 
be obtained and maintained, we must now turn to consider the 
extent to which ‘the law is interested in the results of control, i.e., 
in actual decisions and in the policy of companies. We saw above 
that the provisions relating to control in the Finance Acts were 
necessary because the legal personality of the company could be 
used by a controlling group to avoid fiscal obligations by a decision 
to retain -profits ; similarly, the interest of Professor Florence, in the 
paper referred to above, was in the effect of particular types of 
control on policy, particularly investment policy.*° Legal controls 
ate imposed only where conduct of a certain type is felt to be 
` harmful to the community or to a particular part of it. The require- 
ment by the Companies Acts of special resolutions in certain cases 
constitutes, for example, an exception to the general rule relating 
to majorities enunciated above, an exception made in an attempt 
to compel the shareholders to take an active part in the company’s 
affairs, in order to avoid any widening of the rift between share- 
holding and control. The alterations of the law relating to 
meetings contained first in the 1947 Act had the same purpose. But 
` as we have seen, other developments, particularly those with regard 
to proxy voting, have prevented this attempt from achieving its 
object. 

But the requirement of a specific majority in certain cases is not 
the limit of the interest of the Companies Act in company decisions. 
In addition, some measure of protection is given to the shareholders’ 
pecuniary interests, either directly, as where any increase of a mem- 
ber’s liability without his consent is forbidden,‘ or indirectly, by 
preserving the company’s assets by prohibiting tax-free payments 
and loans from the company to directors and by making any pay- 
ment to a director as compensation for loss of office subject to 
disclosure to, and approval by, the company.** 

In a rather different category is the provision *° that a decision 
to transfer shares approved by the holders of not less than nine- 
tenths in value of those shares will bind dissentients, unless the 


- 45 See Walker v. Kenns, Ltd. [1937] 1 All E.R. 566; Re T. N. Farrer, Ltd. 
[1937] 2 All H.R. 505; and Re Mozely, Ltd. [1939] Ch. 717. And in Tring 
Investments, Ltd. v. C. I. R. [1989] 2 All E.R. 105 control was separated 
even from membership, as defined by the Companies Acts, for the permanent 
director merely had an option to take shares. 

46 Loc. cit. pp. 3-4, 17-18. 

47 C. A. 1948, s. 22. 

48 Sections 189-192. 

49 Section 209. 
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court makes an order to the contrary. This express provision of 
a right of appeal to the courts is but a particular example of a 
general principle. Other examples of a similar statutory right can 
be found,5? but their existence has not affected certain extra-statu- 
tory grounds of appeal, the nature of which shows how strong has 
been the influence of Equity in shaping company law. The prin- 
cipal examples are, firstly, actions based on the principle that 
directors are treated for certain purposes as trustees, and secondly, 
those based on the rule that a majority will not be allowed to oppress 
a minority, with its corollary that majority rights must be exercised 
for the benefit of the company. 

The first of these rules was most recently applied in Regal 
(Hastings), Lid. v. Gulliver," where certain directors were com- 
pelled to refund money on the principle of Keech v. Sandford. But 
as an editorial note in the report points out, the result was not 
entirely satisfactory. ‘No question as to the right to retain this 
profit could have arisen if the respondents had taken the precaution 
of obtaining the approval of the appellant company in general 
meeting, and this would have been a mere matter of form, since 
they doubtless controlled the voting ’.*? For, despite early dicta to 
the contrary, the directors occupy a fiduciary position in relation 
to the company rather than in relation to the shareholders, and it 
is difficult in this connection not to identify the company with the 
holders of the major part of the voting power. It is more difficult 
to obtain relief where control is exercised through such a holding, 
therefore, than where it is exercised through control of the board 
of directors.‘ Because of this, where the control has a voting 
majority, it will often be better for an action to be brought on the 
other ground mentioned above, viz., on the ground of the oppression 
of a minority by the majority. The basis of this rule has been 
stated to be that whilst the right to vote is a proprietary right, with 
the exercise of which the courts will not interfere, it must be exer- 
cised subject to certain principles applicable wherever power is given 
to a majority to bind a minority; it must be exercised, not only, in 
the manner required by law, but also bona fide for the benefit. of 
the company as a whole.” Where a majority openly vote to them- 
selves some benefit which immediately passes to them as indi- 
_viduals,** it is tolerably easy to call the rule into operation, but the 


50 E.g., in s. 72. 

51 [1942] 1 All E.R. 378. 

52 At p. 379. 

53 See, e.g., per Cairns L.J. in Ferguson v. Wilson, L.R. 2 Ch.App. 77, 90: 
‘We must distinguish the present case altogether from those cases where a 
shareholder files a bill against the company and against the directors, treating 
the directors as his trustees, which in point of law they are, and seeking redress 
against them for breach of trust’. 

54 Compare Northwest Transportation Co. v. Beatty (1887) 12 App.Cas. 589 
with Allen v. Hyett (1914) 30 T.L.R. 444. 

55 See per Lindley -M.R. in Allen v. Gold Reefs of West Africa [1900] 1 Ch. 
656, 671. 

56 As in Menier v. Hoopers Telegraph Works (1874) L.R. 9 Ch.App. 350. 


x 
2 


-Ocr.. 1950 - LAW RELATING TO COMPANY CONTROL 7 481 


_ courts have been more loth to do so where the minority have been 

. sacrificed for the sake of the ‘company’, even though it is clear 
that eventually the benefit can pass only to the majority.” Only 
by ignoring the: separate entity of the company, as Astbury J. did 
in Brown v. British Abrasive Wheel Co.,5* can relief ‘be granted in 
such circumstances.’ In that case the learned judge refused to sanc- 

tion an alteration of the company’s articles which would have 
` allowed’ a minority holding to be acquired compulsorily. ‘If passed 
[the alteration], the majority may acquire all the shares and provide 
further capital. That would be for the benefit of the company as 
then constituted. But the proposed alteration is not for the bene- 
-fit of this. company °. If the law begins to take an interest in 

` -problems of control as such, this dilemma will have to be faced. 
Parliament has gone behind the facade. of the company’s personality 
for the purpose of taxation; it may also have to do so to protect 
the interests of shareholders, though there is little likelihood of it 
doing so before the rift between shareholding and control has become 
much more definite than it is at present. 


GEOFFREY HorNsEY.* 


5T See Goodfellow v. Nelson Lines, Ltd. [2912] 2 “Ch. 324 and Shuttleworth v. 
Cox Bros. [1927] 2 K.B. 9. 4 
“58 [1919] 1 Ch. 291. 
59 At p. 296. 
* Mr. Geoffrey Hornsey, LL.B., ‘is a Lecturer in Law at the University of Leeds. 
Vor. 13- : 3 32 
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STATUTES 
Finance Act, 1950 


Some Reflections on Retrospective Legislation and 
Legal Language 


Tuts year’s Finance Act contains’ nothing of particular novelty or 
interest from the point of view of pure revenue law. Nevertheless 
it raises two matters of general interest which have inspired con- 
siderable discussion in the lay and legal press. 

The first of these is the question of retrospective (or retro- 
active) legislation raised by section 26 designed to strike at the 
practice of paying large sums to directors and managers in con- 
sideration of undertakings by them not to enter employment with 
other concerns. As a result of protracted litigation, it was 
decided in Beak v. Robson [1948] A.C. 352, that such sums were 
capital in the hands of the recipient and therefore not liable to 
income or sur-tax. 

It can hardly be doubted that the practice of obtaining these 
covenants is objectionable under present conditions as liable to 
cause ill-feeling between workers and management, and the Chan- 
cellor had therefore given a warning that he would not hesitate 
to overrule, with retrospective effect, the decision in the Robson 
Case if the practice continued. Two particularly glaring examples 
caused him to take this action in section 26 of the new Act which 
renders such payments liable to surtax in the hands of the recipient. 
The section is retrospective for the tax year 1949-50 but wide- 
spread expressions of righteous indignation have caused it to be 
much qualified, and it only applies where the payment is made in 
respect of an undertaking entered into after the date of the 
Chancellor’s warning. 

In part the indignation was no doubt synthetic and based on 
political rather than on high moral principles. In this connection, 
however, the Opposition was not on very strong grounds for, as 
Dr. Farnsworth has pointed out in an interesting article in The 
Solicitor,1 there was respectable precedent for the Government’s 
action, Mr. Neville Chamberlain and Sir John Simon having done 
precisely the same in 1936-7.” What was surprising, however, 
was the opposition aroused among lawyers, academic and practis- 
ing, which can certainly not be dismissed as- based (consciously 
at any rate) on political prejudice. 


1 June, 1950, p. 185. 
2 Hansard, July 1, 1936, cols. 51-2. F. A. 1987, s. 14 (5). See also F. A. 1936, 
s. 18. 


482 


~ 


~ Ocr. 1950 STATUTES 488 


Some of the legal comments conveyed the impression that any 
form of retrospective legislation is fundamentally opposed to the 
most sacred principles of the common law. Such an argument 
is hypocritical. The retrospective alteration of the law, far from 
being opposed to the common law, is one of its most noticeable 
and essential features. Every time a higher court overrules a 
previous decision, the law is, altered retrospectively with all the 
hardships and inconvenience which this may entail. In theory, of 
course, this is concealed by the polite fiction that a judge ‘ finds’ 
the law and does not ‘ make ° it, that when he overrules a previous 
decision he does not change the law but declares what it has 
always been notwithstanding the previous decision. Such 
casuistry may satisfy some academic lawyers but it cuts no ice 
with a practitioner or with his clients. If retrospective legislation 
is gbjectionable all the objections to it apply equally to judge- 
made law. , 

A single example, drawn from the field of taxation, will 
suffice to illustrate this point. Section 25 of the Finance Act, 
` 1941, modified provisions for the payment of tax-free annuities 
contained in any document ‘made’ before September 8, 1989. 
There was an obvious uncertainty in this section so far as Wills 
were concerned. Was a Will executed prior to September 1989 but 
not coming into force, by the death of the testator, until after that 
date, ‘made’ before or after the crucial date? In Re Waring, 
- Farwell J. decided that the date of death was decisive but three 
months later his decision was overruled by the C.A.* which decided 
in favour of the date of execution. Happily the interval between 
the decisions in the two courts was short, and comparatively few 
_can have acted in reliance on Farwell J.’s decision. But every- 
one acted on the decision of the C.A., and innumerable estates 
were administered on the basis that it represented the settled law, 
an assumption the more reasonable since the section in question 
was amended by section 20 of the Finance Act, 1945, without 
altering the point in question. Despite this, four years later the 
House of Lords in Berkeley v. Berkeley,” overruled the previous 
decision with the result that the administration of all these 
estates ê had to be reopened and great was the public incon- 
„venience which it caused. It would have been a. bold jurist who 
attempted to explain to the executors and beneficiaries concerned 
that this was quite different from a retrospective alteration of 
the law. In practice, of course, it was exactly the same; if the 
Finance Act, 1946, had altered the law with effect from 1941 the 
result would have been identical. 


-3 [1942] Ch. 309. 
` 4 [1942] Ch. 426. 
. 5 [1946] A.C. 555. 
6 But not in favour of the unfortunate annuitants who had been hies to the 
Waring Case (Re Waring [1948] Ch. 221). 
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If, therefore, ex post facto alterations to the law are objection- 
able, lawyers are the last people who can afford to be smug 
about it, for we are the worst offenders. The Legislature indulges 
in the practice seldom and circumspectly but the judges perforce 
do it all the time and without being able to choose between a 
retrospective and a non-retrospective charge. To what extent, 
therefore, is it in truth objectionable? 

The wisest words yet said on this subject are those of Pro- 
fessor A. L. Goodhart in the July issue of The Law Quarterly 
Review.’ He points out that a clear distinction must be drawn 
between criminal and civil law. An eœ post facto criminal law 
cannot fulfil the primary purpose of penal law for it cannot be 
a deterrent and can only operate by way of revenge. But the 
primary purpose of civil law (including taxation) is not to act as 
a deterrent and civil legislation can accomplish its primary pur- 
pose even although retrospective, although it may be open to 
criticism on other grounds. Such civil legislation should be judged 
in the light of two general propositions: (1) that the law, so far 
as is reasonably possible, should be certain and stable, and 
(2) that it should be general in character and not be altered in 
regard to particular individuals. There is therefore a strong pre- 
sumption against any statutory provision which conflicts with 
either of these two principles. But the fixed rule which is true 
. in the criminal law is only a presumption where civil rights are 
concerned and it can be displaced if there are special circum- 


stances, for example, if the person who alleges that he relied on | 


the existing law had strong reasons to believe that it might be 
altered to his possible disadvantage, or if the alteration is designed 
not to impose a special burden upon him but to neutralise a 
particular advantage he may have obtained owing to a defect in 
the existing law. 


Few will quarrel with Professor Goodhart’s propositions. But | 


whereas he refers only to statutory provisions it is clear, for reasons 
already stated, that they apply equally to judge-made law, unless 


one is prepared to argue that nobody is entitled to rely on a s 


judicial decision unless it is that of the House of Lords, in which 
case the sooner we scrap our whole system the better. And 


whereas the Legislature can choose whether, in the light of the . 


propositions formulated by Professor Goodhart, its provisions 
should or should not be retrospective, the judges have no such 
choice; they must either alter it retrospectively or not at all. It 
is because of this, that ideally legislation is the more suitable 
instrument of law reform, but unhappily it is an instrument which 
cannot be used with sufficient frequency. If our law is to retain 


7 66 L.Q.R. pp. 314 et seq. , 

8 Hence the prohibition of ex post facto legislation in Art. 1, s. 9, of the U.S. 
Constitution has been held to apply only to penal laws not including taxation, 
ibid. 


, 
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its flexibility judge-made law cannot be dispensed with and our 
. rules of stare decisis need to become less rather than more rigid. 
Nevertheless, it is for consideration whether the courts should not 
be given power to limit the effect of the decisions to the future : 
whether, in other words, we should not drop the fiction that they 
always ‘find’ the lew and admit that they sometimes legislate. 
If, in Berkeley v, B., the House of Lords had been able to declare 
that their decision only affected the future and that the rule in 
Re Waring continued to apply to the past, it can hardly be 
doubted that justice would have been administered far more satis- 
factorily and that an immense amount of inconvenience would have 
been avoided.° 
i It is not suggested that every decision of the courts should 
operate only for the future. Where the existing law is uncertain 
-there is no objection to an ex post facto provision, for ex hypothesi 
no one can have relied on an existing rule. But where there is 
a clear cut decision which is overruled by a higher court it is 
submitted that there is everything to be said for empowering that 
court to declare whether, and to what extent, the overruling shall 
operate retrospectively. This is what the Legislature do and there 
seems to be no reason why the judges should not do likewise.2° 
. Our plea, therefore, is that consideration should be given to con- 
ferring this power upon them by a one-section statute. In the 
light of the Conservative benches’ declared views on retrospective 
legislation such a statute would presumably be entirely non- 
controversial. 

The second vexed question is that of ‘legal language’. The 
Lord Chancellor recently invited the Law Reviews to consider 
statutory draftsmanship and therefore no apology is made for 
entering the lists on this issue. We take as our text section 43 1! 
of the Act, which is quoted in the footnote. Others are as bad, 
in earlier Finance Acts some have been worse, but this will do as 
an illustration of the murder of the King’s English to which some 
of us are becoming accustomed. 


? And an actual miscarriage of justice so far as concerned the annuitants in Re 
Waring. See n, 6 above. 

10 This would also have the desirable effect of encouraging flexibility. At present 
judges are reluctant to disturb a long-established rule even although they think 
it wrong. If they did not have to alter it retrospectively they would be more 
ready to introduce desirable developments. 

11 ' 43.—(1) Subsections (1) and (2) of section forty-three of the Finance Act, 
1940, shall be amended as provided by Part I of the Seventh Schedule to this 
Act, and accordingly shall have effect as set out in Part II of that Schedule 
with the amendments made by the Eleventh Schedule to the Finance Act, 1946, 
and by this subsection. 

(2) Where an interest limited to cease on a death (within the meaning of 

- the said section forty-three) has been disposed of or has determined, bona fide 
possession and enjoyment of the property shall not be deemed for the purposes 
of subsection (2) of that section to be assumed immediately thereafter and 
thenceforward retained to the entire exclusion of a person who had the interest 
and of any benefit to him by contract or otherwise, if at any time thereafter 
he has a benefit by virtue of any operations associated with the disposition ot 
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As regards subsection (1), it must be admitted that the drafts- l 
man has tried to be helpful, for in Part II of the Seventh Schedule 
he has printed subsections (1) and (2) of section 40 of the Act of 
1940 as amended. The only criticism is why he could not have 
said more clearly what he was doing °; the wording of subsection 
(1) suggests that Part II of the Schedule has to be read ‘with 
the amendments made by the Eleventh Schedule to the Finance 
Act, 1946, and by this subsection °’ whereas in fact they are already 
incorporated. 

But when he comes to subsections (2) ** and (8) he just gives up 
trying. On the face of it, these are gibberish. To extract some 
meaning from them one must turn to the Finance (1909-10) Act, 
1910, s. 59, and to the Finance Act, 1940, s. 59. Section 59 of ‘the 
1910 Act in turn refers to section 88 (2) (a) of the Customs and 
Inland Revenue Act, 1881, section 7 of the Customs and Inland 
Revenue Act, 1889, section 2 (1) (c) of the Finance Act, 1894, and 
section 11 of the Finance Act, 1900 (but the reference to the last- 
named is repealed by section 65 (8) of the Finance Act, 1940). 
Before one can even begin to try to understand these subsections it 
is therefore necessary to refer to seven other sections in six Acts 
going back to 1881. This is legislation by reference at its worst. 

It may be too much to ask that a taxing statute should be 
readily understandable by the person taxed, but it is surely not too j, 
much to ask that his trained adviser should be enabled to explain 
its effect to him without having to buy and read six other statutes. 
And even when all the sections are before the adviser he will have 
his work cut out to explain what it is all about; the gibberish 
remains gibberish even when multiplied by seven. : 

The excuse that is always given for these atrocities ** is that 


determination, nor while he has such a benefit shall the property be deemed 
to be enjoyed to the entire exclusion as aforesaid for the purposes of subsec- 
tion (8) of section fifty-nine of the Finance (1909-10) Act, 1910 (which relates 
to the surrender of benefits reserved). è 

(8) In the last foregoing subsection— 

(a) the reference to any operations associated with the disposition shall - 
be taken as referring to any associated operations as defined by 
section fifty-nine of the Finance Act, 1940, of which the disposition 
is one: and 

(b) the reference to any operations associated with the determination 
shall be taken as referring to any associated operations as so defined 
of which any disposition resulting in, or effected in contemplation of 
or with reference to, the determination is one. 

(4) This section shal] have effect in relation to any death occurring after the 
eighteenth day of April, nineteen hundred and fifty, whether or not the relevant 
interest is disposed of or determines after that date.’ 

12 E.g., ‘Subs, (1) and (2) of s. 43 of the F. A. 1940 (as amended by the 11th 
Sched. to the F. A. 1946) shall be amended as provided by Part I of the-7th -` 
Sched. to this Act and accordingly shall have effect as set out m Part II of that 
Sched.’ 

13 It was this subsection that was held up to contumely in The Times’ correspond- - 
ence columns. See The Times newspaper, June 22, 1950. 

14 Lest this language should be thought exaggerated, see the remarks of Lord 
Radcliffe, in 10 Cam.L.J. at p. 368, which, though of course more polished, 
are equally strong. . 
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taxation has become a battle between the Revenue and the tax- 
evaders and that accordingly it is necessary for the Revenue’s 
draftsman meticulously to stop up every gap as it appears. That 
there is a battle is true; that the Revenue are using the right 
weapons is very doubtful. Certainly their fire is not proving very 
effective; the evaders are always one move ahead. Before the ink 
of section 26 (considered above) was even dry, the tax experts in 
the Temple were boasting that they had thought of half-a-dozen 
. ways through it, and even the most inexpert eye can see that it is 
as full of holes as a cullender. May it not be, that it would be more 
effective to build a broad new dam rather than laboriously to block 
‘up every separate hole in the old leaky structure? It is well known 
that the section which proved most effective in the prevention of 
surtax evasion was section 18 of the 1986 Act which in reality 
adopted the technique suggested. Although the section was marred 
by much of the traditional jargon, in essence it ceased to aim at 
, the particular and struck out boldly at the general by providing that 
transfers abroad should not affect surtax liability unless the tax- 
payer could prove that the object of the transaction was not tax 
avoidance. This precedent, although completely alien to our 
. modern technique of parliamentary draftsmanship is, it is suggested, 
one which might well be followed. It shows, it is submitted, that 
a general barrage laid down on the enemy’s centre is more effective 
than individual sniping on the flanks and that if the draftsman 
- , really cares more for victory than for the excitement of the battle +° 
“he should cease trying to mop up each separate breakthrough, and 
go into the attack with modern atomic weapons rather than defend 
with smoke screens and gas. 
Our argument is not directed solely at Finance Acts; they are 
. the worst offenders but the criticisms apply to a greater or lesser 
extent to all modern’ statutes and to much delegated legislation. 
And they are gradually getting worse. A comparison between, say, 
- the Partnership Act, 1890, and any enactment of the last ten years 
-will convince the reader that there has been a grievous falling-off, 
„not only in elegance but in precision, clarity and general efficiency, 
. The whole of our modern drafting technique seems to be based upon 
- the obviously fallacious assumption that it is possible to cover every 
particular eventuality. Is it not time that we gave up trying to 
do the impossible and concentrated instead in laying down broad 
“general principles? ?’ The trouble is that once one has caught the 
habit of particularising it is difficult, and sometimes dangerous, to 


15 Its technique was in reality based upon a similar exclusion of ‘ artificial transac- 
tions’ originally introduced during the first world war in connection with 
excess profits duty (F. A. 1915, s. 44 (8) and Sched. IV, Part I, para. 5) which 
still applies to Profits Tax (F. A. 1937, Sched. IV, para. 10). 

16 A study of recent Finance Acts prompts the (doubtless) unworthy suspicion that 
he enjoys it as much as his adversaries. 

17 Dare one suggest that in this respect we have something to learn from the 
Continent? 
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leave off. The first time a parliamentary draftsman added. the ` 
words ‘ either personally’ or through his agents or servants’ he was — 
‘patently guilty of verbdsity—the general principle that an act can 
be done. through an agent, would have applied, without its being. 
“necessary expressly to say so. But once he had started the habit- ` 
his successors dared not omit these words lest some ingenious counsel 
argued that their inclusion in the earlier Acts and omission in the | 
later was significant. The result is that a rash of otiose verbiage is ` , 
spreading across the once relatively fair face of our statutes and 
that the contagion will spread further unless drastic steps are taken . 
to purge the system. uae 
Here again, the legal profession cannot afford to be complacent. - 
‘If is easy to complain when sections such as this are described as .~ 
‘legal language’. Certainly they are not the language of the 
judgments. of Macnaughten or Sumner, of the books of Maitland or ` 
_ Dicey, of thè L.Q.R: or (we hope) of the M.L.R. Nevertheless, 
they are the language of a lawyer and, largely, for lawyers and 
because of lawyers, and they constitute an important source of law `. 
-for which we can no more escape responsibility than for judicial 
decisions or other legal writings or documents. Unhappily there is. 
not much that we can do about it."* But we can at least protest, ` 


L. C. B. G. 


18 Dr. G. R. Y. Radcliffe, in the course of The Times’ correspondence suggested | ' 
. that the remedy was in the hands of M.P.s who should refuse to pass ‘legis--~ 
lation which they did not understand. This solution,. although certainly the 
ideal to be aimed at, would probably result in a complete cessation of parlia- - 
mentary activity if introduced all at once. Thus, although attractive at first ` 
sight, it would, it is feared, merely result in ‘the much needed gap’ being. 

filled by further delegated legislation. a 


REPORTS OF COMMITTEES 


Report or THE Gowers COMMITTEE ON HousEs OF OUTSTANDING 
HISTORIC OR ARCHITECTURAL INTEREST (If.M.S.O.) 


Tue Gowers Report is primarily concerned with devising a scheme 
for saving the great country houses of England from ruin and 
decay. The proposals made are, however, not only of great 
interest from the point of view of protecting ancient buildings, but 
also because they include as one of the major remedies a far-reaching 
scheme for relief from taxation which is certain to meet with 
opposition; but which if adopted by the government may perhaps 
be the forerunner of other schemes for tax relief. 

The Committee find that the main reason why the great country 
houses are falling into ruin is the ‘ burden of taxation’. As costs 
are running at present the annual repairs account for the bigger 
houses may well reach a larger figure than any income which it is 
possible for the owner to receive after paying income tax and sur- 
tax. They therefore propose that in respect of a house which is 
accepted as of the required standard of importance an owner should 
be ‘exempt from income tax and surtax on so much of his income 
as is reasonably necessary to maintain the house’. They propose 
also a remission of death duties in respect of such houses, and also 
in respect of any maintenance fund which he may set up in order 
to provide an income to keep the house in repair. Various methods 
are suggested for carrying through this latter proposal without pro- 
viding loopholes for abuse. But in respect of the proposed remis- 
sions both of income-surtax and death duties, the scheme is left 
very vague. 

The Committee are well aware of the revolutionary, or should 
one say counter-revolutionary, character of their proposals. As 
they say ‘the private owner of a house is an individual taxpayer, 
and the orthodox canons of taxation require all individual tax- 
payers to be treated alike if the circumstances affecting their 
taxability are the same. The idea of differentiating between tax- 
payers on any other ground—of introducing an element of ** privi- 
lege”, in the original sense of that word—is regarded with 
abhorrence by the theorist, and with apprehension by the admin- 
istrator, who fears the unforeseeable consequences of making a 
breach in the symmetry of the tax code’. 

As the Committee point out, there are a few cases where in the 
national interest tax remissions are already granted—-they refer 
for example to the special arrangements made ‘to put at the dis- 
posal of the Prime Minister resources consistent with the 
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responsibilities of his office ’.t A nearer case is the remission of 
death duties in respect of certain works of art, and also of historical 
monuments left to and accepted by the Ministry of Works. But 
these cases, which are practically speaking not of much importance, 
are hardly on a par with the Committee’s proposals. A much more 
apposite case is that which occurs when an owner gives his house 
with a maintenance fund to the National Trust and is then per- 
mitted by the Trust to continue to live there rent free provided he 
allows limited access to the public to visit it. Since the National 
Trust is ‘a charity the income from the maintenance fund escapes 
taxation, and under the Trust’s special act the gift of the house 
escapes death duty, as does any endowment fund given with it. 

The Committee point out with justice that those owners who 
take advantage of the National Trust scheme have in effect secured 
a large measure of exemption from taxation. But many owners 
are not in a position to meet the Trust’s somewhat severe require- 
ments in respect of a maintenance fund. The Committee’s pro- 
posals would not in reality put an owner who was able to adopt 
them in a better position than one who had made an arrangement 
with the National Trust. They therefore suggest that the time has 
come to be realistic, and to put aside the theoretical and ideological 
objections to special tax privileges. Certainly if the country houses 
which are, perhaps, this nation’s outstanding contribution to the 
visual arts can be saved in no other way, all but the most doctrinaire 
radicals should be prepared to waive their objections. It is likely, 
‘however, that the government will look very carefully for some 
alternative method of securing the desired result, for the reper- 
cussions of accepting the Gowers scheme might be many and various. 


Cc 


1 This presumably refers to the provision made by the Income Tax Act, 1918, 
Schedule E, r. 10, under which the Treasury may exempt from tax that part 
of the income received from public funds which the person in receipt of it 
necessarily lays it out in the performance of his duties. This is not of coursé 
limited to the Prime Minister. 


NOTES OF CASES 


Estate AGENTS’ COMMISSION 


Tue legal relationship between a potential vendor of house property 
and the estate agent whom he instructs has unusual features entail- 
ing risk of hardship to both. ‘ When a house-owner puts his house 
into the hands of an estate agent, the ordinary understanding is that 
the agent is only to receive a commission if he succeeds in effecting 
a sale, but if not he is entitled to nothing. ... The agent in 
practice takes what is a business risk. He takes on himself the 
expense of preparing particulars and advertising the property in 
return for the substantial remuneration—reckoned by a percentage 
of the price—which he will receive if he succeeds in finding a pur- 
chaser’. Unlike an ordinary agent, therefore, he is normally not 
entitled to any indemnity in respect of his expenses incurred on the 
principal’s behalf. Hence he has a genuine complaint if, after he 
has gone to considerable trouble and incurred substantial expense 
in finding a potential purchaser, his principal capriciously with- 
. draws from the negotiations. On the other hand if his position is 
safeguarded so as to entitle him to a commission once he has 
effected an introduction of a willing purchaser hardship may be 
caused to the house-owner who has instructed more than one agent 
each of whom introduces a willing purchaser and thus becomes 
entitled to a commission rightly described as ‘ substantial ’.? 

The spate of recent cases on this subject is an interesting illustra- 
tion of the way in which the courts strive to preserve a proper 
balance between competing interests, but a disheartening example 
of their occasional lack of success. For the purposes of a brief 
survey of the recent cases we may start in 1984 when Trollope & 
Sons v. Martyn Bros.* held that if the principal unreasonably 
refused to sell to a willing purchaser introduced by the agent he was 
liable to the agent either on a quantum meruit or in damages for 
having wrongfully deprived him of the opportunity of earning his 
commission. This decision was followed in Trollope & Sons v. 
Caplan * and stood until 1941 when it was overruled by the House 
of Lords in the leading case of Luxor (Eastbourne), Ltd. v. Cooper.* 
It was there held that the agent’s rights depended solely on the 
express terms of the engagement and that it was not possible to 


1 Per Denning L.J. in Dennis Reed v. Goody [1950] 1 All E.R. 919 at p. 923. 

2 The scale agreed by the professional bodies and expressly or impliedly incor- 
porated into the agreement is 5 per cent. on the first £300, 2} per cent. of the 
next £4,700 and 14 per cent. thereafter. 

3 [1934] 2 K.B. 346. 

4 [19386] 2 K.B. 382. 

5 [1941] A.C. 108. 
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imply a term that the principal would not withdraw from the 
negotiations prior to the fulfilment of the condition upon which 
commission was to be payable. Until a legally binding agreement 
of sale was entered into the principal was entitled to withdraw; by~ 
so doing he did not act wrongfully and hence the agent was not 
entitled to claim commission, or damages, or on a quantum meruit. 
In the Luwor Case the agreement expressly provided that commis- 
sion should be payable on completion of the sale, but it was con- 
ceded in the judgments ° that once a binding contract was entered 
into the principal could not deprive his agent of commission (or 
damages in lieu) by refusing to complete. Later cases established 
that the same rule applied if the terms of appointment provided 
for payment of commission ‘upon introducing a purchaser’; in 
such circumstances it seems to have been assumed that the agent 
had a vested right to his commission once a binding contract was 
entered into,’ although this right was liable to defeasance if the 
purchaser refused to complete.* 

But the judgments of the House of Lords in the Luxor Case 
recognised that the contract between the principal and agent might 
be so framed as to entitle the agent to commission upon the intro- 
duction of an applicant who made an offer even although it was 
never accepted.” Estate agents were swift to take the hint. In 
Giddys v. Horsfall *° the formula used was that commission would 
become payable ‘in the event of our being instrumental in intro- 
ducing a party prepared to purchase on the terms of your instruc- 
tions’. The agents introduced someone who made an offer ‘ subject 
to contract’ at the price required but the owner refused to sell. 
Lewis J. held that the agent was nevertheless entitled to his com- 
mission as the condition on which it was payable had been fulfilled. 

It will be observed that in the Giddys Case the technical word 
* purchaser’ had not been used. Later cases, however, established 
that this was not essential provided that the words used showed 
an intention that the agent should be entitled upon introducing 
someone able and willing to become a purchaser whether or not he 
actually did so.*? This line of cases removed the hardship to the 
agent and in practice restored him to his position under Trollope v. 
Martyn (supra), provided that he took care to use the right formula 


8 See especially pp. 126 and 142. 

7 Jones v. Lowe [1945] 1 All E.R. 194; Fowler v. Bratt [1950] 1 All E.R, 662. 

This view prevailed until as recently as McCallum v. Hicks [1950] 1 All E.R. 

864. The judgments of the House of Lords in the Lusor Case leave this point 

obscure. 

Poole v. Clarke [1945] 2 All E.R. 445 following Martin v. Perry & Daw [1981] 

2 K.B. 310 and James v. Smith, ib. 8317 n. As Bankes L.J. said in the latter 

case, at p. 318, ‘ purchaser’ means ‘a purchaser able to purchase and able to 

complete as well’. 

See especially Lord Simon at p. 120 and Lord Russell at p. 124. 

10 [1947] 1 All E.R. 460. 

11 Dennis Reed v. Nicholls [1948] 2 All E.R. 914 and Bennett € Partners v.. 
Millett [1949] 1 K.B. 362. 
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when setting out the terms of his engagement. On the other hand 
it left the owner in a highly vulnerable position, for if he had 
engaged more than one agent on these terms he might find himself 
_legally liable to pay commission to all of them. This situation 
actually arose in Nelson & Co. v. Rolfe, a Court of Appeal decision 
which represents the furthest point of advance made by the agents. 
In that case the plaintiffs had been engaged on the terms of the 
Giddys’ formula, i.e., that they should be entitled to commission 
upon introducing a person able, ready and willing to purchase at a 
particular price. They introduced a Mr. Payne, who, it was con- 
ceded, was willing and able to buy at that price, but the owner 
refused to sell as he had previously granted an option to an 
applicant introduced by another agent, an option which was in fact 
subsequently exercised, thus rendering the owner liable to pay 
commission to the second agent. It was argued on behalf of the 
owner that the contract with the plaintiffs was subject to two 
implied terms—(1) that the commission was payable only in respect 
of the first introduction by any agent, and (2) that if the principal 
should take the property off the market ‘ justifiably ’ in a business 
or moral sense, he should not be liable for commission in respect of 
any subsequent introduction. The court held, rightly it is respect- 
fully submitted, that neither term could be implied. As emphasised 
in the Luxor Case, the court could only imply such terms as were 
necessary im a business sense to give efficacy to the contract. It 
was conceded by the plaintiffs’ counsel that some limitation had 
to be implied and he suggested, and the court apparently agreed,}* 
that the agent would not be entitled to commission if the introduc- 
tion was effected (i) after the agent’s instructions had been with- 
drawn; (ii) the property had been sold; or (iii) a binding contract 
of sale had been entered into. It is a little difficult to see why it 
is necessary to imply limitations (ii) or (iii) in order to give business 
efficacy to the contract; from the agent’s point of view it is not 
unreasonable that he should insist that his authority should be 
expressly withdrawn and that he should not be damnified by a sale 
or contract .of which he is ignorant. Perhaps, however, these 
` limitations may be best explained by saying that after a binding 
contract has been entered into no other applicant can be regarded 
.as fulfilling the condition that he should be ‘ able’ (as opposed to 
“ willing ’) to purchase, the vendor being no longer able to sell to 
him. 
It was Roxburgh J. a few months later, in the case of Graham 
& Scott v. Oxlade,™* who started the pendulum swinging back 
in the opposite direction. Here again the agents had been em- 
ployed on the same terms as those in the Giddys v. Horsfall line of 
cases. They introduced an applicant who offered to buy ‘ subject 


12 [1950] 1 K.B. 189. 
13 Per Cohen L.J. at p. 146. 
14 [1950] 1 All E.R. 91. 
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to contract and satisfactory survey °, which offer was accepted. The 
owner then withdrew and sold elsewhere. The learned judge held 
that as the applicant’s offer was ‘ subject to survey’ the agents 
had not shown that he was a willing purchaser and Roxburgh J. 
made it clear that but for the earlier cases he would have come to 
the same conclusion had the offer merely been qualified as ‘ subject 
to contract °. Hence the agents were not entitled to commission. 
The Court of Appeal ?* upheld this decision deciding that an appli- 
cant could not be regarded as ‘ willing to purchase ’ if his offer was 
subject to any unfulfilled condition such as ‘ subject to contract ’ 
or ‘ subject to survey’. Nelson v. Rolfe was distinguished on the 
ground that there it had been conceded (wrongly as it now 
appeared) that the applicant was ‘ willing to purchase’ and Giddys 
v. Horsfall and the other decisions of judges of first instance which 
follow it, were overruled. A few days later this decision was con- 
firmed by a differently constituted Court of Appeal ** in McCallum 
v. Hicks }7 and Dennis Reed v. Goody.3* . 

The judgment of Denning L.J. in the latter case is particularly 
illuminating, for in it he went back to first principles and re-stated 
the whole legal position in clearer terms than had formerly been 
attempted. He pointed out that in the normal terms of engage- — 
ment of an estate agent it is intended that his commission shall 
only be payable on completion and out of the purchase money. In ` 
his view, therefore, it was not correct to state, as he himself had 
done in McCallum v. Hicks (supra), that the agent was entitled 
to his commission once a binding contract had been entered into. 
It was true that in such circumstances the principal could not 
deprive the agent of commission by refusing to fulfil his contract 
of sale but this was because he could not rely on the non-comple- 
tion in order to avoid payment of commission, since this was due 
to his own fault. If, however, it was the purchaser who repudiated 
the contract, the agent was not entitled to his commission (see the 
cases cited in note 8) and the vendor was not bound to bring an = 
action to enforce the contract simply in order to enable the agent 
to obtain commission, although if he did get his money he would 
probably be bound to pay commission out of it. Where, however, 
there never was a binding contract, the agent was not entitled to 
commission whichever party withdrew. No doubt, it was possible 
for the parties to agree that the agent should obtain his commission, 
not only upon sales, but also upon offers, but if so, as the House 
of Lords had stressed in the Luxor Case, they must use clear and 
unequivocal language. Where the language used was capable of two 
constructions, one reasonable and one unreasonable, the court would 


15 [1950] 1 All E.R. 856 (Cohen, Asquith and Singleton L.JJ.). 
16 Bucknill and Denning L.JJ. and Hodson J. 

17 [1950] 1 All E.R. 864. 

18 Ibid, 919. 
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adopt the reasonable construction. In his view it was not reason- 
able that agents should obtain full commission merely because they 
had introduced someone who made an offer, although it might be 
reasonable for them to ask for out-of-pocket expenses or even a 
reasonable reward for time and labour. He could see no sensible 
distinction between ‘find a purchaser ’, ‘ find a party prepared to 
' purchase’, ‘find a purchaser able and willing to complete the 
transaction ’, and ‘ find a person ready, willing and able to pur- 
chase’. ‘The rights and liabilities of house-owners should not 
depend on fine verbal differences’. And even if agents did adopt 
some other formula clearly entitling them to commission on mere 
offers they should bring it specifically to the notice of the house- 
owner and get his specific agreement to it. Otherwise ‘ the courts 
might well say to the agents : ‘‘ If you insert stringent terms giving 
you more than is reasonable, without explaining what you have 
done, you shall not have the aid of these courts to enforce them ”. 
- That, however, would be a strong course to take, and the courts 
prefer to construe the terms so as to give them a reasonable effect : 
see John Lee & Son (Grantham) Ltd. v. Railway Executive ?.1 

It will ‘therefore be seen that if Denning L.J.’s opinion is 
correct there is no distinction between the norma] terms and the 
Giddys’ formula; in neither case is the agent entitled to com- 
mission until completion or the vendor’s repudiation of a binding 
contract. In this respect, however, he seems to go beyond the 
actual rationes decidendi of the cases and the opinion of his 
colleagues. These, it is submitted, establish the following 
‘propositions :— 

1. If the contract provides that the agent is entitled to 
commission upon introducing a party able and willing to purchase 
then the onus of proof is on the agent to show as a question of 
fact that the applicant introduced by him was both able and 
willing (Graham & Scott v. Oxlade). 

2. To prove that the applicant was ‘ able’ the agent must show 
that the applicant would be in a position to raise the purchase price 
at the time when it would become payable (Dennis Reed v. 
Nicholls, which appears still to be good law on this point) and that 
the property was still purchasable when he effected the introduction 
and not already sold or subject to a binding agreement for sale to 

. another (Nelson v. Rolfe). 

8.-To prove that the applicant was ‘ willing ’ it is not sufficient 
to show that he made an offer ‘ subject to contract ° or ‘ subject to 
‘survey’ or, presumably, qualified in any other way; on the con- 
trary the existence of such a qualification shows that until it is 
fulfilled the applicant is not willing (Graham & Scott v. Oalade). 

4, But it would appear that if the applicant makes a firm 
unqualified offer or if the conditions of his offer are fulfilled (e.g., 


19 [1949] 2 All E.R. 581. Noted above at p. 100. 
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cit he expresses satisfaction with the survey) before the owner wee 
draws the agent’s authority, then the agent has prima ‘facies - ` 
established: that the applicant is willing (ibid). But the owner ~ 
may still defeat the agent’s claim if he can prove that the applicant 
subsequently withdrew his- offer (Dennis Reed v. Goody) or rè- 
` pudiated the contract (Poole v. Clarke, Martin v. ` Perry & Daw - 
_and James v. Smith). Moreover, it seems that ‘the offer must be” ra 
one capable of being turned into a binding contract by simple `. 
acceptance by the owner and it is arguable. that it must be ` 
‘evidenced by: a sufficient signed memorandum’ so that-on acceptance - 
it-is enforceable by the owner (cf. Fowler v. Bratt): Subject’ to _ 
this, however, it’ seems that there is a distinction between. the - 
Giddys’ formula and the normal terms in that in thé former case - 
the agent does not have to show that there has been a binding a 
contract; an unaccepted firm offer will’do. ` . ' - jiz 
5. Whether or not. the propositions propounded in para. 4 are ‘ 
correct in the case of the normal - Giddys’ formula: of ‘ an applicant `, 
able and. willing to purchase’ there is now authority for saying” 
_ that - -agents cah secure the more favourable position, as there set. 
out, by an appropriate variation in wording. In the even more 
recent Court of Appeal case of Bennett, Walden & Co. v. Wood” ; 
the words used were that commission’ should be payable ‘in the > 
event of our securing for you an offer’. Evershed M.R., in a> 5 
‘judgment in which the two other members of the’ court concurred,” 
expressly negatived the view that this variation was equivalent: ` 
to ‘find a purchaser” and thought. that the agents would be ` 
~ entitled upon introducing an applicant who made a firm offer. ‘In ` 
view of the suggestion of Denning L.J. that the court might refuse . “7 
to enforce such a term unless brought specifically to the owner’s, 
notice, it is‘interesting to observe that there is nothing in the | ea 
report to suggest that this stringent term was ever brought speci- ` 
fically to the notice of the house-owner; the agents seem merely . 
.to have included it in their letter of confirmation to which the ` 
owner never. replied. In fact, however, the offer made’ was- a 
‘subject to contract’ so that the agents did not succeed. This, T 
variation therefore does not take agents as far as some of them > 
wanit-to go, but it seems to be ony a matter of time before some =: 
i enterprising firm ‘use the words ‘ we shall be entitled to the usual- = 
commission upon introducing an applicant who makes an offer; . 
whether or not subject, to contract or survey or qualified in any “ 
other way .. ° 5 it is, alas, all too doubtful whether the average ' 


` therefore, seems to foreshadow a swing of thie pace back in’ 
favour of the agents. . : 4 2i 
6. There is one other respect in which there may be a difference . 
between the position of the agent according to the type of formula. © 


20 [1950] 2 All E.R. 134 (Hvershed M.R. and Asquith and Jenkins L.JJ.). = “~~ 
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used. Under the normal terms of engagement an agent remains 
under a duty to forward offers to his principal until there is a 
binding contract of sale notwithstanding that the principal has 
already agreed to sell ‘ subject to contract °.” If, however, the 
` agent is engaged under the Giddys’ formula, or its latest variation, 
it may be argued that the agent becomes functus officio once an 
applicant introduced has made a firm offer, whether or not it has 
been accepted. It is not thought that this argument would 
succeed; it obviously would not with Denning L.J., and even 
without going all the way with him one may agree that the agent 
still has duties to the principal until final completion and must 
do his best to get the highest price so long as the principal is still 
free to accept it. 

7. We may conclude this survey of the legal position by 
pointing out that justice may be done to both parties if the agent 
is appointed ‘sole agent’. In such circumstances the agent will 
be entitled to damages for loss of his commission if the owner 
sells through another agent.2? In this case such a consequence 
is perfectly reasonable from the owner’s point of view, since he 
must realise that he has no right to instruct another agent and if 
he does he cannot fairly complain. Even in such a case the 
agent will not be protected if the owner sells himself without the 
` introduction of any agency, but this, too, can be covered by 

the use of appropriate wording.** The only hardship which cannot 
be guarded against is that the owner will change his mind and 
not sell at all, or will refuse to entertain any offers until after 
the period of the sole agency has expired.” 

So much for the present legal position. We may now ask 
whether it can be regarded as satisfactory and whether in fact 
the law here meets the ends of justice. It can hardly be doubted 
that the answer is in the negative. Despite the valiant attempt 

. by Denning L.J. to secure uniformity ‘it seems that the rights of 
agents depend upon subtle variations of terminology, which the 
principals probably never notice and the implications of which 
they certainly do not understand (how could they when legally 
trained judges have differed so widely in their interpreta- 
tion?). Normally the agent gets nothing unless his applicant 
purchases, notwithstanding that his failure to do so may be due 
to the whim or caprice of the principal, so that the agent certainly 
deserves something for his trouble. But if a different terminology 


21 Keppell v. Wheeler [1927] K.B. 577. 

22 Hampton ¢ Sons v. George [1939] 3 All E.R. 461; Christopher v. Essig [1948] 
W.N. 461, notwithstanding a subtle argument in the latter case that there 
was no consideration for the principal's promise not to employ another agent. 
Presumably the breach of contract occurs when the other agent is appointed, not 
when he sells; the sale merely crystallises the damage which the first agent suffers. 

23 Bentall, Horsley & Baldry v. Vicary [1931] 1 K.B. 253. 

24 ' The sole and exclusive right to sell.’ 

25 In the last case the agent has the strongest possible moral claim for compen- 
sation on a quantum meruit, but it is not clear that the law would sustain it. 
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is used, he obtains his full commission which may be far more 
than the principal ought to have to pay and, moreover, the 
principal may have to pay to more than one agent in respect 
of the same transaction. During the last twenty years the courts 
have swung from one side to the other and have now adopted 
a solution which preserves an equilibrium only in the sense that 
it is about equally unjust to both parties. The present position 
is an encouragement to the unscrupulous agent to insert terms 
to which the principal would not agree if he understood them, 
or what is worse, to persuade the parties to sign a binding con- 
tract of sále without previous reference to their respective 
solicitors. The latter course, which became not uncommon, is 
totally unfair because the purchaser becomes bound without 
having the opportunity of withdrawing after a survey (which 
may preclude him from obtaining the building society loan on 
which he has relied) and without making the many searches and 
inquiries which are now essential before contract.*® It is also 
objectionable from the point of view of the vendor who may find 
himself bound by an open contract, the obligations of which he 
cannot fulfil. Hence on the representations of the Law Society, 
the various professional bodies of estate agents instructed their 
members not to adopt this course, a direction which seems to be 
loyally followed by those agents, unhappily far from all, who are 
members of such bodies. } 

It is understood that one of the recent cases may go to the 
House of Lords, and if so it may be that the House will further 
explore the trail blazed by Denning L.J. in Dennis Reed v. 
Goody, which points the way to a fairer conclusion based on 
the premise that the agent shall only obtain his full commission 
if a sale is effected, but may obtain something for his trouble if not ; 
a conclusion reached by Pollock C.B. in Prickett v. Badger,” 
but disapproved by the House in the Luxor Case. In view, how- 
ever, of the judgments in that latter case it is difficult to see 
how such a decision is within the reach of judicial interpretation 
unless the courts are prepared drastically to censor the parties’ 
contract and to rewrite it for them on principles of aequum et 
bonum. This is a last resort from which Denning L.J. (as we 
have seen) does not flinch and for which the early equity cases 
on ‘surprise’ might furnish some authority **; moreover, he has 
recently persuaded the court to take rather similar action in 
another branch of the law of contract.” 


26 This happens, of course, on a purchase by auction but that does not make it 
- any the less objectionable. 

27 (1856) 1 C.B.(n.s.) 296. i 

28 See, for example, Bath & Montague’s Case (1695) 3 Cas. in Ch. 55; Evans v. 
Llewellyn (1787) 1 Cox 333; Townsend v. Strongroom (1801) 6 Ves. 828 ; 
Picket v. Loggon (1807) 14 Ves. 215; and Willan v. W. (1809) 16 Ves. 72. 

29 Lindsay Parkinson ¢ Co. v. Commissioners for Works [1950] 1 All E.R. 208 
and British Movietone News v. London & Dist. Cinemas [1950] 2 All E.R. 390. ' 
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Without some such major operation it seems that the courts, 
with their devotion to the principle of freedom of contract, have 
got the law into a mess from which they cannot rescue it without 
-outside aid. Since statutory intervention is unlikely, the obvious 
solution is for the agents themselves to provide that aid. What is 
needed, surely, is the general adoption of a standard form of 
contract by agents which will contain a provision somewhat on 
the following lines : ‘Commission shall only be payable upon the 
actual completion of a sale to an applicant introduced by the 
agent. Provided, however, that if the sale shall not be completed 
owing to the default of the owner the agent shall be entitled to a 
reasonable sum to compensate him for his expenses, time and 
labour. In the event of dispute as to whether the owner is in 
default or as to what is a reasonable sum of compensation the 
dispute shall be referred to the President for the time being of 
the ——_-————— Institute whose decision shall be final’. Such 
a clause, it is submitted, is one to which no reasonable house-owner 
‘could object provided that there was a reliable Institute. So 
indeed there is—more than one—but unhappily they do not 
control all estate agents. It is open to anyone to set up business 
as an estate agent and to refuse to be bound by the special codes 
. of professional conduct enjoined by the professional organisations. 
While this is so, no standard contract can meet the need, for there 
will be no guarantee that the outside agents will use it. It is 
understood that the professional bodies have been far from 
sympathetic towards some of the recent efforts by agents to 
obtain commission on abortive sales. While it is not suggested 
that all estate agents who refuse to join these bodies are unreliable 
or unscrupulous, there seems no doubt that the absence of pro- 
fessional control over the whole profession is a serious danger, 
generally as well as in connection with the particular problem 
under discussion.*? 


30 A fascinating field of research is open to the student who will investigate the 
extent to which ‘freedom of contract’ has succumbed to ‘ standard forms’. A 
preliminary survey of the topic was undertaken by Dr. Prausnitz in his 
“Commercial Contracts’ (Lond. 1937). 

31 Two illustrations within the writer’s own knowledge may be of interest. In 
the first, a house-owner, having sold his house and bought another, concluded 
that estate-agency was an easy way of making money. He therefore put up 
a board outside his house and persuaded one or two friends to place their 
homes on his books. When he in fact found an interested applicant he knew 
so little about the job that he had to telephone the agent.who had previously 
acted for him to ask what he should do next! In the second a semi-illiterate 
old lady was trying to sell a small cottage. The estate agent had an applicant 
who was nibbling at £800 but the agent wanted to buy himself. He therefore 
prepared a contract of sale in his own favour at the price of £600, persuaded 
his client to sign it and sent it to her solicitors with a cheque for the deposit 
less agents commissions (sic). As a result of protests to his solicitors, the latter 
wrote that they had advised their client not to seek to enforce the contract but 
that they wished to make it clear that he had honestly believed that it was 
consistent with his duty to persuade his client to sell to bimself at the lowest 
possible price ! 


500 THE MODERN LAW REVIEW Vou. 18 


By their failure, therefore, to put their house in order the 
agents are to some extent the authors of their own misfortunes. 
Nor need too much sympathy be wasted on them, for they have 
undoubtedly had an extremely profitable five-years since the war. 
Because of vastly increased house prices, they have earned much 
higher commissions and, in a sellers? market, have earned them 
with far less effort than the scales were designed to reward. In 
this connection it may be suggested that the scales themselves °? 
are a part cause of the trouble. Today every house sold fetches 
considerably more than £800 and a large number sold with vacant 
possession more than £5,000, so that every additional £100 on 
the price only means £2 10s. at the most, and often only £1 10s., 
to the agent. In these circumstances it obviously pays the agent 
far better to secure a quick and easy sale for, say, £5,000, than 
to work hard to get £5,200, particularly as delay means that he 
may be forestalled by another agent ** and get no commission at 
all. The frequency with which negotiations go off because the 
vendor receives a higher offer elsewhere, strongly suggests that 
many agents are not in fact doing all they could to get the best 
prices for their clients. It is for consideration whether, under 
present conditions, it would not be fairer to both parties if the 
percentage payable to the agent increased, instead of diminished, 
in the higher price ranges so that the agent would really have 
some inducement to strive for the highest possible price. 

It would also be possible for the legal profession to make a 
contribution towards the solution of the problem. In the last 
twenty years there has been a radical change in conveyancing 
practice. Previously it took about a week to negotiate the con- 
tract and a month thereafter for completion. Now it normally 
takes a month to agree the contract and only about a week for 
completion since the most important investigations are carried out 
prior to contract. In the meantime either party is free to with- 
draw and cannot safely assume that the other will not. This is 
not satisfactory to the parties, who want to know where they 
stand, and incidentally is a contributory cause of the hardship to 
agents, who may lose commission in consequence, and an 
encouragement to them to seek to safeguard themselves by 
unreasonable provisions of the type previously considered. It is 
widely recognised that what is needed is some standard form of 
contract of sale which could be signed immediately but which 
would enable the purchaser to rescind for reasonable cause, such 
as failure to obtain planning permission to an intended change 
of user or the discovery of a proposal to drive a trunk road 


32 See note 2, supra. 

33 It is because of this that a sole agency may be in the best interests of the 
owncr as well as the agent, since the agent can take time to obtain the highest 
possible price without incurring the risk of being beaten at the post by another 
agent. 
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through the garden. It should not be beyond the wit of con- 
veyancers to devise such a contract and the Law Society would be 
doing a great service to the public and the profession if they could 
commission it and secure its general adoption. If this were done 
opportunities for capricious withdrawal from negotiations would 
be minimised, purchasers could safely buy at auctions, and 
incidentally estate agents would be reasonably protected. 


L. C. B. Gower. 


VALIDITY OF MINISTERIAL ORDERS 


In Underhill v. Ministry of Food [1950] 1 All E.R. 591 the 
plaintiffs sought an interlocutory injunction to restrain the defen- 
dant from carrying out or further publicising his proposal to bring 
sweets, manufactured from ingredients not hitherto subject to 
controls, under the rationing system; alternatively, they sought 
a declaration that the defendant was not entitled until trial or 
further order to carry out or further publicise this proposal. 

The Crown Proceedings Act, 1947 (section 21), provides that 
‘where in any proceedings against the Crown any such relief is 
sought as might in proceedings between subjects be granted by 
way of injunction . .. , the court shall not grant an injunction 

, but may in fien thereof make an order declaratory of the 
rights of the parties’. In view of this, the plaintiffs, at the 
hearing, asked for the alternative form of relief, namely, a 
declaration. Their grounds were (i) that the proposed order was 
ultra vires the Supplies and Services (Transitional Powers) Act, 
1945, which was the Minister’s authority for the order; (ii) the 
Minister’s bad faith; and (iii) an estoppel based on assurances 
or representations alleged to have been made by the Ministry. 
Romer J. agreed with counsel for the Ministry that the court had 
no jurisdiction ‘to make a kind of interim declaration ‘in sub- 
stitution for the interlocutory injunction which clearly it has no 
power to grant’. The effect is that the declaration referred to 
in the Crown Proceedings Act, 1947, is a final declaration. 
Romer J. said: ‘I do not think that this court has jurisdiction 
under section 21 of the Act to make something in the nature of an 
interim declaration of right which would have no legal effect, and 
which . . . might be the very opposite of the final declaration of 
right made at the trial after hearing all the evidence and after all 
the matters in issue had been gone into at length’. The difficulty 
is that an interlocutory injunction is not meant to be a remedy but 
is designed to ‘freeze’ the situation so far as possible until the 
judgment is given at the trial. For this purpose a declaration is 
obviously inappropriate, although a ‘ final’ declaration will norm- 
ally have the same effect as an injunction given at the trial by 
way of remedy. 
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The argument of the court amounts to this: (1) The Act says 
that the court cannot grant an injunction but may make a declara- 
tion. (2) This provision entitles the court to make a declaration , 
in place of a ‘final’ but not in place of an interlocutory injunc- 
tion. The answer would seem to be: (1) Since the Act clearly 
intended declarations to take the place of injunctions, and since . 
interlocutory injunctions cannot be replaced, with the same effect, 
by interim declarations, then the Act must refer only to ‘ final’ 
injunctions. (2) Therefore interlocutory injunctions are not’ 
affected by the Act.and may be granted against the Crown. The 
plaintiffs claimed that they would be forced to stop manufacturing 
if the order were made. If so, it would seem to be more equitable ~ 
that their claim that the proposal was ultra vires or otherwise 
illegal should be settled, if possible, before the order came into 
effect. His Lordship then examined the three grounds put 
forward by the plaintiffs, although he had said sufficient to 
dispose of the motion, because of the arguments advanced. 
Unfortunately, this part of his judgment is not reported except in 
these words: ‘The Ministry’s proposal could not be ultra vires, 
in view of the terms of section 1 of the Act of 1945, unless it was 
mala fide, and . . . he was unable to see how the plaintiffs’ claim - 
could be based on estoppel’. One would like to have seen what 
he said, especially on the last point, and whether the principle of 
Robertson v. Minister of Pensions [1948] 2 All E.R. 767 was 
discussed. ; 

In Thorneloe and Clarkson, Ltd. v. Board of Trade [1950] 2 
All E.R. 245 the plaintiffs sought a declaration that the Clothing 
Industry Development Council Order, made under the Industrial 
Organisation and Development Act, 1947 (section 1), was ultra 
vires or void. By this Act: ‘A development council order shall 
not be made unless the board or minister concerned is satisfied 
that the establishment of a development council for the industry 
is desired by a substantial number of the persons engaged in the 
industry ’. The total number of firms in the industry was 24,000 
of which 6,000 belonged to trade organisations. Of these 6,000 
firms, 4,500 (belonging to sixteen trade organisations) opposed the 
order when it was proposed. The total number of employees was 
474,000. Of these, 150,000 (in two unions) expressed a desire for 
the establishment of the council. i 

Sellers J. held that the Board needed to be satisfied that a 
substantial number of all the persons engaged in the industry. 
wanted the council but did not need to be satisfied that a substan- 
tial number of employees and a substantial number of employers 
wanted it. He decided that there was evidence on which it was 
reasonable to conclude that the Board was so satisfied, but he 
discussed the extent to which the court could consider the grounds 
for the Board’s satisfaction. His Lordship hinted that the court 
might examine these grounds ‘ if there had been a misdirection by 
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the Minister as to the law, or if it had been established that there 
was no support whatsoever from the industry for this develop- 
ment council order’. It is not clear what his first suggestion 
-means. His second suggestion can only relate to the meaning of 
„the word ‘substantial’ in the Act. Earlier in’ his judgment, his 
Lordship had refused to define more precisely the meaning of this 
word. ‘To do so’, he said, ‘would, I think, be to act as a 
legislator and not at a judge’. If, however, he was prepared to 
upset the order if no one had supported the proposal, he would 
presumably have been prepared to do so if only one or twenty or 
two hundred had done so. He indicated that he thought 150,000 
out of 474,000 was a ‘substantial’ number. If the court is pre- 
pared to consider the grounds of the Board’s satisfaction at all, 
‘it must be prepared to decide what is ‘substantial’ for the 
purpose of the particular order. There is no difference in kind 
between ‘no support whatsoever’ and ‘ substantial’ support, just 
-as there is no distinction in kind between what is an ‘ unreason- 
able’ decision and what is a decision ‘so unreasonable that no 
reasonable authority could ever have come to it’ (see Lord 
Greene M.R. in Associated Provincial Picture Co. v. Wednesbury 
Corporation [1948] 1 K.B. 223). His Lordship was pressed by 
counsel for the plaintiffs to distinguish between cases where the 
Minister is the sole judge and where an ‘ objective test’ could be 
applied by the court and it was argued that this case fell within 
the second category. His Lordship, as we have said, refused to 
pursue this (although he cited the relevant passages in Point of 
Ayr Collieries, Ltd. v. Lloyd-George [1948] 2 All E.R. 546, 547, 
and Robinson v. Minister of Town and Country Planning [1947] 
1 All E.R. 851, 857), because ‘it has not been shown that there 
Was no evidence’ for the Minister’s consideration. It is suggested 
that the ‘ objective test’ is a myth. Parliament decides that a 
Minister shall consult with certain organisations and decide 
whether there is a ‘substantial’ desire. If another individual 
or group claims that the desire is not ‘ substantial’, what objec- 
tive test can decide between them? If a judge of the King’s 
Bench Division decides, his decision is as ‘ subjective’ as the 
Minister’s. The only difference is that the Minister can be 
attacked in Parliament and in the Press, whereas the judge cannot. 


J. A. G. GRIFFITH. 


REVIEW oF FINDINGS BY RENT TRIBUNALS 


Miscivines are often expressed about the substantial immunity 
of rent tribunals from external control. No appeal lies to any 
superior body from a decision as to what is a reasonable rent, 
and the Minister of Health has shown no disposition to follow the 
recent suggestion by the Lord Chief Justice (R. v. Brighton Rent 
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Tribunal, Ex p. Marine Parade Estates (1936), Ltd. [1950] 1 All 
E.R. at 950) that an ad hoc appellate tribunal might with advan- 
tage be set up for this purpose : cf. also R. S. W. Pollard, Adminis- 
trative Tribunals at Work, Introduction, xix. Tribunals must not 
violate the rules of natural justice (R. v. Kingston-upon-Hull 
Rent Tribunal, Ex p. Black (1949) 65 T.L.R. 209); but, as the 
Brighton Case shows, these rules de not preclude tribunals from - 
acting with an informality that co1.rasts sharply with procedure 
in the ordinary courts. Although under the Landlord and Tenant 
(Rent Control) Act, 1949, tribunals may have to decide difficult 
points of law, no appe.i lies to the courts from their interpretations. 

In practice, however, the High Court exercises a limited 
appellate jurisdiction over questions of law and fact when deter- 
mining whether a tribunal has acted within its jurisdiction, Thus, 
it has been held that a tribunal with jurisdiction over furnished 
premises acts ultra vires if it deals with premises that are not in 
fact furnished; and this question of fact is determined by the 
court de novo on an application for certiorari to quash: R. v. 
Blackpool Rent Tribunal, Ea p. Ashton [1948] 2 K.B. 277. But 
Parliament may exclude this method of review by providing, e.g.; . 
that a tribunal shall have power to act ‘if it is satisfied’ that 
the necessary conditions are present. Where under the 1949 Act 
a rent tribunal has exercised its jurisdiction to fix a reasonable 
rent for a dwelling-house (section 1), and where ‘it appears to the 
tribunal’ that a premium has been paid in respect of the grant, 
continuance or renewal of a tenancy (Schedule I, Part I, para. 1), 
it has power (upon an application by the tenant) to reduce the 
‘reasonable rent’ by a sum called the rental equivalent of the 
premium (Schedule I, Part I, passim). It might be thought that 
a tribunal’s decision that a premium had been paid would be 
immune from judicial review. Nevertheless, in R. v. Fulham, 
Hammersmith and Kensington Rent Tribunal, Ea p. Philippe 
[1950] 2 All E.R. 211, the Divisional Court held that unless a 
premium had in truth been paid a tribunal had no jurisdiction 
to fix a rental equivalent, and that since in the case in hand no 
premium within the meaning of the Act had been paid the 
tribunal had acted without jurisdiction in fixing the rental 
equivalent. The court supported this interpretation by two main 
arguments : (1) It is necessary to look not merely at the paragraph 
containing the words ‘ where it appears to the tribunal that... 
any premium has been paid . . .’, but at the Act as a whole. 
The meaning of ‘premium’ is defined by section 18 (2).. 
Section 1 (5) prohibits the tribunal from having regard, when 
assessing a reasonable rent, to ‘the fact that any premium has 
been paid . . .’; the provisions of Schedule I dealing with rental 
equivalents are to ‘ have effect in relation to such premiums .. .’. 
Section 1 (5) ‘gives the tribunal its jurisdiction’ to fix rental 
equivalents, and therefore ‘the fact that such a premium has 
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been paid is a condition precedent to the exercise by the tribunal 
of its jurisdiction under the first schedule’ (per curiam at 214, 
215). With all respect, this reasoning is unconvincing. All that 
‘section 1 (5) seems to say is that the payment of a premium is 
not to be taken into account for the purpose of fixing a reasonable 
rent but only for the purpose of fixing a rental equivalent. The 
court read it as meaning that unless the payment of a premium 
could be established to the satisfaction of the court, the tribunal 
was without legal power to fix a rental equivalent. Much clearer 
language would have to be used in section 1 (5) to support such 
a construction. The case for the construction preferred by the 
-court is further weakened when section 1 (5) is read in conjunc- 
tion with the unambiguous language of the relevant paragraph of 
‘Schedule I. In any event, there does not appear to be any real 
inconsistency between section 1 (5) and Schedule I. What 
section 1 (5) must surely mean is that a tribunal, in assessing 
a reasonable rent, is not to have regard to any sum that it believes 
to be a premium. If, for example, a tribunal were to fix the 
reasonable rent after having taken into account what it believed, 
_ erroneously, to be a premium within the meaning of section 18 (2), 
it would have acted ultra vires just as if the sum had in truth 
been a premium within section 18 (2). Whether a premium had 
in truth been paid would be immaterial for the purpose of 
section 1 (5) and a fortiori for the purpose of Schedule I. In 
each case the opinion of the tribunal is conclusive. (2) The 
. court pointed out that it could review certain findings by rent 
- tribunals in order to keep them within their jurisdiction, and that 
it would be odd if Parliament had intended to exempt them from 
judicial control in regard to their functions under Schedule I. 
Again, however, this fails to meet the objection that the words 
of the relevant paragraph are unambiguous. It is difficult to see 
how the words ‘ if it appears to the tribunal’ can be interpreted 
as meaning ‘if it appears to the High Court’. 

As long as the findings of rent tribunals remain immune from 
review except on questions of jurisdiction, it is likely that the 
‘courts will continue to treat a wide range of matters as going 
to the jurisdiction of tribunals, and to deny to tribunals the 
power conclusively to determine such matters. The present 
situation is interesting to students of public law, disturbing to 
practitioners because of the uncertainty of the law, and often 
disastrous to persons adversely affected by wrong or ill-considered 
- -decisions of tribunals where the findings do not relate to matters 
of jurisdiction. 

S. A. pe SMITH. 


y 


x 


"| both parents. on, an equal footing, so that the claim of the father is‘ ~ 
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- THE. BURDEN OF Proor: IN MATRIMONIAL Chuses : 


ue 


-A8 a result of recent. decisions in the Court of Appeal, the rule laid -- 


“down by that court in: Ginesi v. Ginesi [1948] P. 179, that the. ° 
standard_of proof in cases of adultery is the same as in criminal. ` 
cases, has been- rejected, and can no longer ‘be regarded as reliable. 
` -The technique by which the court, extricates itself from the net ` 
of its own authority is that propounded in Young v. Bristol Aero- ` 
. plane Co. [1944] K.B. 718, and applied by Denning L.J. iù Gower 
Ve ‘Gower [1950] 1 All E.R. 804. No good purpose is served by, a” 
summary account, and the reader is referred to the reports. 

As to the standard of proof required, it now.seems settled that ` 


: this is the same for both cruelty and: for adultery, and is best- 


expressed in the words used by. Sir William Scott in Toveren v. 
_ Loveden (1810) 2 Hag. Con. 3: f 
‘The only general rule that can be laid deen: upon the ape 


is that the circumstances must be such as would lead-the guarded: 22° 


‘discretion of a reasonable and just man to the conclusion ’. 
Thesé words are cited-in Davis v. Davis [1950] P. 125 and in- 


‘Bater v. Bater [1950] 2 All E.R. 459. The same two decisions: a 


also make it clear that the standard of proof is properly described - 
as ‘strict’, or, ‘beyond reasonable doubt’. But while the stan- 
dard of proof is clearly higher in adultery and cruelty than in most 


` other civil causes, it is not the same as in criminal prosecutions. 


At this point.it may be objected, that proof beyond reasonable 


` -doubt is the, same proof as in criminal- prosecutions.. Without 


lengthy argument, it is possible to sum up the position as follows : 
Adultery is not properly described -as a criminal offence. 


To support a finding of adultery (and of cruelty) proof beyond `} 


reasonable doubt is required. This is not HpceRratily. a criminal 
standard of proof, however, because, 
(1) the words ‘reasonable doubt’ are flexible, and dọ not- 


impose any absolute standard ; (thus in a serious charge, doubt . ee 


is less easily dispelled than in a trivial charge); and 


admissibility ‘of confessions and the requirements as to`- 


- corroboration are different in the Bivorce Court to what they: 


are in the criminal courts: : 
D. č. Poren, 


y ene 
DI 7 : . “i 


Rexici0vs UPBRINGING d a 


A CENTURY ago it was the father who had the right to the saat 


1 


pe ` (2) the rules of evidence- are different. For example, | the a s- 


-of his children; and who decided all: questions relating to- their : 


upbringing and ‘education. The mother had no say. That state. 
-of affairs has been changed, however, and statute law now places - a 


no longer superior to that of the mother. The view has nevertheless. ° 
` ` been widely held, that the religious upbringing of a child, in spite - 
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of .section 1 of the Guardianship of Infants Act, 1925, can still be 
dictated by the father. (See Halsbury, vol. xvii, p. 669). 

But in Re Collins [1950] 1 All E.R. 1057 the Court of Appeal 
has said that since 1925 either parent has an equal claim to decide 
the religion in which the children are to be reared. Although a pre- 
marital agreement, such:as the Catholic Church always requires 
before it sanctions a mixed marriage, does not in itself entail the 
surrender of this equal claim, acquiescence may have that effect, 
as may also moral unfitness. In the present case a Catholic father 
and a Protestant mother were both dead, and a dispute arose over 
the custody of their son, aged six and a half, to which the grand- 
parents on either side laid claim. The court took into account the 
wishes of the father, the terms of a pre-marital agreement and the 
fact that the child had been baptised by a Catholic priest; but 
the paramount consideration, which was decisive, was the welfare 
of the infant himself. It was held accordingly that he should stay 
in the Protestant home where he had lived for the past two years. 

It is worth noticing that the court in fact decided the case on 
a technical point. The judgment should therefore be read in the 
light of the very careful judgment of Slesser L.J. in Re Carroll 
[1981] 1 K.B. 817, which is the locus classicus of this part of 
the law. 

D. C. Portrer. 


DEPENDENT LIMITATIONS FOLLOWING A LIMITATION Voip 
FOR PERPETUITY 


Re Mill’s Declaration of Trust [1950] 1 All E. R. 789 confirms, if it 
does not further clarify, a well-known rule of property law. If a 
limitation offends against the Rule against Perpetuities it drags 
down with it all subsequent limitations which were meant to wait 
upon the determination of the prior void limitation. In some cases 
it is not easy to decide whether the subsequent limitation was 
intended to follow the prior limitation in series or was an indepen- 
‘dent limitation springing up without reference to the fate of the 
prior limitation. In the instant case there was less difficulty, since 
the gift over specifically incorporated the condition which had made 


-. the prior limitation too remote. Once this construction was 


accepted it necessarily failed with it. Indeed it might be better to 
- say that the subsequent limitation was itself conditional in terms 
and too remote, the prior limitation only being important as pro- 
viding the details of the void condition. The first clause of 
importance in the document referred to the possibility of a childless 
daughter leaving children who should survive the survivor of the 
daughter and the settlor’s wife and attain the age of 21. The 
vesting of an interest in such children was valid. . The wife and 
daughter were lives in being, and so the survivor must be a life in 
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_ being. On’ the death of the survivor any grandchild must be ‘in 
~ being, her mother being dead, and the 21-year period of infancy 
would come within the perpetuity period. But the settlor did not 
stop here.. He gave such grandchildren. a mere life interest; and 
_ limited the remainder to the issue of such grandchildren who should 
‘attain the age of 21. This last gift was too remote, ~as its vesting ` ` 
. could not be linked to any life in being and’ might well occur more > ` 
‘than 21 years after the dropping of all lives in being expressed or. 
implied in the document. In a further ‘clause,certain named pêr- ` 
sons, already in existence, were to take the property if the daughter | 
á died without leaving issue who attained a vested interest. It was 
held that. this meant, ‘ attaining a vested interest under the prior~--- f 
clause’, and incorporated by reference the remote limitation to ` 
. issue of ‘grandchildren. The gift i in the further clause’ therefore., Ta 
failed although in the event the daughter died, without having had’. - 
a child, a few years after the settlor. The settlor meant the trustees > - 
“to wait until issue of the grandchildren, say, attained the age of 20 -< 
but then died under 21, before the named persons should benefit. _ 
This the law will not permit. Nor will it accelerate the contingent k 
_ gift to the named persons and contradict the settlor by giving them —_ 
‘the property discharged from the condition. Romer J. followed: 
` the older cases of Monypenny v. Dering (1852) 2 De G.M. & G. 145, 
‘and Beard v.-Westcott (1818) 5 Taunt. 898, in pointing out that. 
“In my judgment the gift over is expectant on the failure.of a class 
which the settlor intended to benefit, but which,’had it come into. ~ 
‘being, would have been precluded by law from taking’. In fact ` 
` there was no danger of perpetuity as things turned out, but the law. 
looks at the possibilities when the instrument first ‘comes into, 


effect. 


‘ 


A. K R. kuri 


MEASURE OF Damaczs IN FATAL ACeS 


THE case of Bishop v. Cunard White Star, Ltd., Appleby v: Same ` 
(The Queen Mary) [1950] 2 All E.R. 22, is a noteworthy contribu- 
tion to the long line of cases relating to the liability for fatal. . 
` accidents. Hodson J. was asked'to give rulings on many doubtful ` 
points arising in the assessment of claims made by the dependants: 
of those who lost their lives when H.M.S. Curacoa sank in October, ~ 
1942, following a collision with the liner Queen Mary. Three hundred `` ` l 
persons lost their lives in this tragic accident. The claims of only 
-two families were before the court, but counsel stated that ‘the two - 
cases were the forerunners of a large number of similar cases arising . `. 
‘out of the same accident, and that. guiding rules were sought ’.’. ~- 


1 This statement is quoted from [1950] W. N. 185, at p. 186. Similar statements 
„differently phrased are to be found in the “All England Reports, loc. cit., at  ~ 
p. 24, and-im.66 T E 828 at p. 829 . 
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The two cases selected. for the attention of the court were at opposite 
ends of the pole as regards the age of the deceased persons and the 
actual pecuniary loss to the respective families resulting from their 
death.? The deceased Bishop was a chief petty officer aged thirty- 
nine, who left a wife and infant child. He had twenty-two years’ 
naval service to his credit, and would have been entitled to a pension 
at forty. The deceased Appleby was an ordinary seaman aged 
nineteen and a half and unmarried, whose parents were getting on in 

_years. They were not dependent upon the deceased at the time 
of his death, but claimed that they relied upon his assurance to help 
them financially in their old age. 

The House of Lords had already determined the proportions in 
which the two vessels were in fault. The defendants having 
admitted liability in the present claims, the matter had been referred 
to the registrar under Order 56 for him to assess the damages. The 
court was now hearing two motions in objection to the registrar’s 
reports. Hodson J. in his judgment, did not indulge in any 
exhaustive review of the law relating to the assessment of damages in 
fatal accidents, presumably because so much of the ground covered 
is settled law; few authorities are cited, and those which are cited 
are not discussed in detail. The judgment does, however, contain a 
useful summary of the law, and examples of its application to com- 
plicated sets of facts, together with an extension of some of the 
existing principles and a clarification of others. 

A preliminary point.was raised as to whether the court was in 
fact able to review the registrar’s decisions as to damages. 
Hodson J. thought that there was really no room for argument 
about this matter, for it was already established, as a result of the 
decision of the Court of Appeal in Cooper v. Cooper [1936] 2 All 
E.R. 542, which was approved by the House of Lords in Evans v. 
Bartlam [1987] 2 All E.R. 646, that the substantial discretion is 
that of the judge. He did point out however that, according to 
established practice, the judge need not feel compelled to form an 
independent view on questions of quantum but may rely upon the 
skill and experience of the registrar.° 

The claims in the two cases under consideration fell into four 
heads, as follows— 


2 In this respect, there is some similarity to the case of Davies v. Powell Duffryn 
Associated Collieries, Ltd. [1942] 1 All E.R. 657, H.L., where the respective 

` ages of the two deceased persons were forty-two and twenty-three. 

There is a further interesting parallel. The facts of the case under review 
-bear a marked resemblance to the case of Baker v. Dalgleish S.S. Co. [1922] 
1 K.B. 361. In that case also a naval vessel was sunk as the result of a 
collision with a merchant ship during wartime, and the action was brought as 
a test action. 

3 Lord Atkin, in the latter case, at p. 649, explains that the judge is entitled to 
exercise the discretion, ‘as though the matter came before him for the first 
time. He will, of course, give the weight it deserves to the previous decision 
of the Master, but he is in no way bound by it’. 
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(1) Claims under the Law Reform Act, 1984, for damages for loss of 
expectation of life. 

_ The decision of the House of Lords in Benham v. Gambling 
[1941] 1 All E.R. 7, relieved the courts of a large number of the diffi- 
culties which they had encountered since Rose v. Ford [1937] 3 
All E.R. 359, H.L., in ‘ attempting to equate incommensurables ’ * 
with regard to loss of expectation of life. Now Hodson J. has 
drawn from the Benham v. Gambling case the conclusion that 
< where men in the prime of life are concerned (as in all the claims 
arising from this accident), the measure of damages does not vary 
with the number of years of the allotted span which may be said to 
lie in front of the deceased persons ’, although there was here present 
a considerable difference in ages, as has already been pointed out. 
Perhaps the most succinct formulation of the idea underlying this 
approach is to be found in the words of the registrar which were - 
approved by Langton J. in the Aizkarai Mendi [1938] 8 All 
E.R. 483, at p. 487. He is reported to have said that he made no 
differentiation according to the different ages of the men in question, 
because ‘ the joy they get out of (life) is much the same whether 
they find it in what they have done or in the hope of what they may 
do’. 


(2) Claims for damages for pain and suffering. 
These failed because there was no clear evidence of reasonably ~ 
prolonged suffering, and Hodson J. considered that it would be 
difficult if not impossible to ascertain the circumstances in which 
these men met their deaths and the length of time each survived the 
collision. The learned judge here followed the view expressed by 
the Court of Appeal in Rose v. Ford [1936] 1 K.B. 90, which was 
approved by the House of Lords in the same case, [1937] 3 All 
E.R. 359. 


(8) Claims for damages in respect of loss of personal property. 
These were accepted by the registrar, subject to slight reductions, 
and Hodson J. agreed with the course he had taken in this respect. 


(4) Claims for damages under the Fatal Accidents Acts. 

This was the head which provided the most difficulty. The 
method of calculating the sum to be awarded is admirably described 
by Lord Wright in Davies v. Powell Duffryn Associated Collieries, 
Ltd. [1942] 1 All E.R. 657, at p. 665. Hodson J. adopted this 
method, quoting Lord Wright as follows : ‘ The starting point is the 
amount of wages which the deceased was earning, the ascertainment 
of which to some extent may depend on the regularity of his employ- 
ment. Then there is an estimate of how much was required for his 


4 Viscount Simon's apt phrase, in the Benham v. Gambling judgment at p. 18. 
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own personal and living expenses. The balance will give a datum 
or basic figure which will generally be turned into a lump sum by 
taking a certain number of years’ purchase. That sum, however, 
has to be taxed down by having due regard to uncertainties, for 
instance, that the widow might have again married and thus ceased 
to be dependent, and other like matters of speculation and doubt ’. 


` ‘In addition, one must note that from the resulting total certain 


deductions must be made in respect of pecuniary advantages 


_ received by the dependants in consequence of the death. 


In the application of this method to the two claims in the case 


under review, Hodson J. had to give answers to three difficult 


questions : 
(1) Should the number of years’ purchase be reduced by reason 


. of the hazardous nature of the occupation of the deceased men ? 


Langton J. in 1988 in the Aizkarai Mendi (loc. cit supra) had 
greatly reduced. the amount of the award to the dependants of sea- 


“. tien ‘ upon the view that all the men in question were engaged upon 


a dangerous trade’. Oliver J. in Hall v. Wilson [1939] 4 All E.R. 
85, a case decided after the outbreak of the Second World War, 


` where the deceased had been killed shortly before that event, held 
. that ‘ it is proper to take into account the possibility of the man being 


killed in the war, as a member of the fighting forces if he is of 
military age, or as a result of air raids’. Since then we have all had 
enough experience of modern warfare to realise that it is impossible 
to arrive at a nice calculation of relative hazards, by comparing 


‘ dangers: at sea with those on land and so forth, and the judges 


have had to recognise the impossibility. Just as the definition of 
“actual military service’ in relation to soldiers’ privileged wills has 
been extended,® so now we find Hodson J. in the present case 


- declaring that the number of years’ purchase should not be 


materially reduced by reason of the hazardous nature of the occupa- 


`- tion of the deceased men. That does not mean that in calculating 


the starting sum the civilian prospects of the deceased should not be 
given due weight on the credit side of the calculation. The learned 


: judge considered that in the case of Bishop, who was a highly skilled 


craftsman within a year of pensionable age, with good prospects 
when he left the Navy, such prospects were rightly taken into 
account. 

(2) In respect of what items ought deductions to be made from 
the total figure arrived at in this way, and should such deductions 


. be made in full, pound for pound? 


The determination of the proper sum to deduct in the case of 
benefits accruing to the dependants in consequence of the death has 


. more than once troubled the courts. Lord Watson wrestled with 


the difficulty in Grand Trunk Railway of Canada v. Jennings (1888) 
App.Cas. 800, P.C., and more recently Humphreys J. in Roughead 


5 Re Wingham [1948] 2 All E.R. 908. 
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v. Railway Ewecutive (1949) 65 T.L.R. 485, gave it as his opinion . 


that ‘it is a grisly way of looking at things to say that a widow 
benefits by her husband’s premature death because she receives 
what he proposed to leave her . . . earlier than she would otherwise 
have done. Nor am I in the least satisfied that it is a universal rule 
which could possibly be applied to all cases’. It may be that 


Hodson J., by indicating that not all pecuniary benefits need be . 


deducted in full, has shown one direction in which the rule can be 
mitigated in favour of the deceased’s family. 

It has been decided that sums awarded under the Law Reform 
Act for loss of expectation of life must be deducted from damages 
awarded under the Fatal Accidents Acts. As these are essentially 
inexact sums to begin with, Hodson J. ruled that the deduction 
should be in full, pound for pound. Nothing was awarded for pain 


and suffering, as we have already mentioned (head 2, supra), but it’ 


would seem to follow that had damages been awarded under this 
head, full deduction would have been made. With regard to 
damages for loss of personal effects, Hodson J. held that it by no 
means follows that deductions should be made on a pound for pound 
basis. If the estate consists in the main of a house and furniture of 
which the widow claimant continues to enjoy the use after the 


death as before, there is no pecuniary benefit to the widow resulting . 


from the death, and therefore the learned judge considered that in. 


such a case no deduction should be made. The same applies “to 
articles of which a widow would have had the use when her husband 
was at home. The result of this ruling is to increase the total sum 
which the widow receives under the Fatal Accidents Acts by 
eliminating certain deductions which might otherwise be made. 


It was already established that where stocks and shares and com- , 


parable income-producing investments are concerned, and the prob- 
able family interest is accelerated by the death, the deduction will 


normally be made in full.* Also statutes provide that no deduction ` 


shall be made in respect of sums received under policies of insurance, 
nor in respect of State insurance benefits or allowances. But deduc- 
tions must bé made in respect of the rights of a widow and children 
to pensions.” 

(3) What is the effect of delay in assessing damages, where the 
circumstances have changed in the meantime? 

There is no doubt that damages are to be regarded as. having 
crystallised at the date of the death. The result is that the devalua- 
tion of the pound between the date of the death and the date of the 
award cannot generally: be taken into account. The judges have the 


€ Pym v. G.W.R. (1863) 4 B. & S. 896; and see Clerk & Lindsell on Torts, 10th 


ed., 1947, at p. 92. 

7 Baker v, Dalgleish S.S. Co., loc. cit., supra, note 2. As Scrutton L.J. said in 
that case, at p. 372; ‘ Just as in assessing the loss by the death the probability 
of voluntary contribution destroyed by the death of the contributor may be 


included to swell the claim, so the probability of voluntary contribution ‘ 


bestowed in consequence of the death may be used to reduce the claim ’. 
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unenviable task of thinking themselves back to the time of the 
event, and are not able to make direct adjustments in order to take 
into account the rise in the cost of living since that time.* Indirectly, 
however, it appears that they can make allowances in two ways. 
Firstly,.they can raise the number of years’ purchase of the starting- 
sum. This has usually been ten or twelve years, but in Roughead 
v. Railway Ewecutive (loc. cit. supra), the period was raised to 
fifteen years on account of the rather exceptional prospects of the 
deceased person. In the present case, the registrar took fifteen 
years’ purchase in the claim re the deceased Bishop, though it does 
not appear what period was taken in the claim re the deceased ` 
Appleby. It seems that he made allowances for the fall in the value 
of money between the date of the death and the date of the award, 
i.e., between 1942 and 1950.° Hodson J. did not disturb the starting 
sum thus arrived at in Bishop’s Case, though in regard to deduction 
of pension benefits from that sum he took twelve years as the basis 
of his calculation. The starting. sum was greatly reduced in 
Appleby’s Case because of the limited nature of the dependency. 
Secondly, increases of pensions granted to meet the increased cost of 
living need not be brought into account. In calculating the sum 
to deduct, the judges can ignore such increases. As we have seen, 
pensions are regarded as benefits which must be deducted from the 
starting sum. Although damages are to be assessed as at the date 
.of the death, Hodson J: explained that this does not mean that one 
must disregard anything that has happened in the meantime by way 
of payment of pensions or other sums of a like nature, for ‘ what was 
then uncertainty has now been turned into certainty, in so far as 
money has been received by claimaiits’. The learned judge held, 
. however, that where pension rates have been raised since the time of 
the death to meet the increased cost of living, such increases are not 
properly deductible pound for pound from the total award. But 
‘against this concession must be set the ruling that the limit of 
deduction is not the amount of pension actually received at the 
‘date of the award, for ‘ where the number of years’ purchase taken 
into account in arriving at the starting sum is greater than the 


8 There are two periods at which the effect of the rise in the cost of living is 
relevant. The value of the pound ought to be considered (i) as at the date of 
' .' the death, i.e., in this case 1942, and (ii) as at the date of the award, t.e., in 
„this case 1950. Even if no account can be taken of the difference in value 
between (i) and (ii), because of the rule that damage is to be assessed as at the 
date of the death, allowances ought to be made for the value of the pound at (i), 
-See Hart v. Griffiths Jones [1948] 2 All E.R. 729, where Streatfeild J., in 
assessing damages for loss of expectation of life, made ‘some addition . . . in 
‘respect of the alteration in the value of the £'. However, the assessment of 
damages is never a very scientific matter. The inability to take account of 
- the difference-between the value of the pound at (i) and at (ii) may be partially 
overcome by the means indicated in the text and adopted by the registrar. and 
Hodson J. : 
* See 100 Law Jo. pp. 312 and 327, article on ‘ Assessment of Damages in Fatal 
Accidents ’, especially at p. 313. 
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number of years in respect of which pension has been paid’, deduc- 
tion should be made for the period of the difference. This means 
that deduction is to be made in respect of pension prospectively `- 
“receivable as well as in respect of pension actually received. 

This recognition of facts subsequent to the death in the assess- 
ment of the sum to be awarded is consistent with the attitude 
adopted by the Court of Appeal in Williamson v. Thornycroft & Co., 
Ltd. [1940].4 All E.R. 61. In that case, du Pareq L.J. said that 
‘in one sense, it may be true to say that the moment at which one 
fixes the damages, whether in the ordinary case of tort or in a case _ 
under Lord Campbell’s Act, is the moment of death. However, that ` 
does not mean that one should shut one’s eyes to everything that has ` 
happened subsequently’. As Uthwatt J. said in Re Bradberry 
[1942] 2 All E.R. 681, at p. 635, a case concerning the valuation of 
annuities, ‘ Why should the court neglect known facts and put itself l 
in the position of a prophet who, when he knows all the facts, 
projects himself to an earlier date and predicts as the span of life 
of a person known to be dead the length of life of the hypothetical 
person who lives his actuarial life? Few would trouble to acquire . 
the mantle of Elijah to make such a prophecy. In my view, one who 
did so would only be wasting his (clothing) coupons ’.’° 

It remains to note that when all the necessary deductions have 
been made, Hodson J. accepted the practice adopted by the Court of 
Appeal in Johnson v. Hill [1945] 2 All E.R. 272, of apportioning the 
resulting total among the family, taking the family as a unit where 
claims are made in respect of more than one dependant. In the case ` 


of Bishop, the original award of £2,502 was reduced to £2,815, ` 


mainly because of the deduction of pension benefits prospectively 
receivable. In the case of Appleby, the starting sum was substan- 
tially reduced because of the limited dependency, and, after the | 
appropriate deductions had been made, the final award came to 
£61 instead of £711. l 

J. E. Hatt Wrams. 


FOREIGNERS AND ENGLISH Pusyic PoLrcy 


Tr is elementary law that supervening illegality ordinarily serves to 
abrogate a contract and that a contract so dissolved is gone beyond 
recall. Thus in Esposito v. Bowden (1855) 4 E. & B. 963, where 
it was argued that a charterparty (performance of which had been 
rendered illegal on the outbreak of the Crimean ‘War) had been cured 
of its illegality by a British proclamation made some days after the 

outbreak of war, Lord Campbell had no difficulty in finding a ` 
logically unassailable answer. If the proclamation, he pointed out, 
‘ had been ‘ contemporaneous with the declaration of war, it might 


10 See also du Pareq J. in Smith v. Cawdle Fen Commissioners [1938]-4 All E.R. 
64, and Evershed J. in Re North Settled Estates [1946] 1 Ch. 13. 
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have been material : but it could have no operation to prevent the 
alleged dissolution of the contract ; and the contract, once dissolved, 
could not be redintegrated °. 

If this reasoning be sound, one aspect of the decision in O/Y 
Wasa S.S. Co. and N.V. Stoomschip ‘ Hannah’ v. Newspaper Pulp 
and Wood Export Ltd., 82 LI.L.R. 986, is at first sight rather 
startling, since Morris J. would appear (as one limb of an alternative 
ratio) to have decided the illegality point there raised upon the 
footing that an illegal taint is susceptible of subsequent cure. The 
defence of illegality was pleaded against a shipowners’ claim for 
damages for failure to load. The defendant charterers (a Swiss 
company) alleged that, prior to the date of breach, the plaintiffs (a 
Finnish company) had become affected with enemy status in that 
the Dutch company which (as was alleged) controlled the Finnish 
company had itself become enemy-tainted upon the German occupa- 
tion of the Netherlands. Morris J. very much doubted whether the 
Finnish company did ever in fact become tainted (being of opinion 
- that the necessary degree of Dutch control had not been estab- 
lished), but he declined to decide the case positively on that 
footing and (at p. 962) held that any taint which might have 
- attached to the plaintiffs was ‘ entirely removed ’ by a decree of „he 
Dutch Government in London, the effect of which was (as the judge 
found) to divest the Dutch company of its controlling interest in the 
- Finnish company. Accordingly, the contract being ‘ cured’ by the 

date of the breach, Morris J. held that the defence of illegality did 
not avail. 

The material point to note is the date of the Dutch decree. It 
was made after the taint (if any) had attached to the Finnish 
plaintiffs. How, it may be asked, could the Dutch decree in the 
Wasa Case be effective to cure the illegality, when the proclamation 
in Esposito v. Bowden, supra, was ineffective? 

In Esposito v. Bowden one of the contracting parties was a 
British subject : in the Wasa Case neither was. It seems that this 
at first sight slender distinction may supply the answer to the ques- 
tion just posed. In the Wasa Case Morris J. was pressed with the 

“ argument that abrogation takes place only where the contract by its 
.. terms commits a contracting party who is a British subject to con- 
. duct offending against English public policy. Dealing with this 
submission, the judge (at p. 960) said: ‘ While this view may be 
correct, and while the English court may not be concerned to lay 
down that contracts between a neutral and an enemy are abrogated, 
nevertheless, in my judgment, the English courts would not lend 
their assistance to the enforcement of a contract or to the awarding 
of damages for its breach if it was part of the policy of England to 
prevent the performance of such contract’. It must be conceded 
that in this passage the learned judge stops a long way short of 
laying down in terms that, in such case, an English court will merely 
regard the contract as ‘ unenforceable °’. Nevertheless the fact that 
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the charterparty in the Wasa Case involved no British subject in 
illegal conduct and so rendered the contract merely € unenforce- 
able’ (and hence capable of cure) seems at any rate a possible ex- 
planation of Morris J.’s finding that the taint was ‘ entirely 
removed ’ by the date of the breach, and the contract thereby cured. 

Judgment in this difficult case had (for reasons indicated in the 
report) to be delivered unreserved and it cannot be asserted that 
the explanation of the ratio decidendi hazarded above is necessarily 
correct. If, however, it be the true explanation, it is submitted 
that the case draws a novel distinction in the sphere of public policy. 
It would seem that where foreigners contract in a manner offensive 
to English policy their contract is to be regarded simply as ‘ unen- 
forceable’ in the English courts. Such a distinction, as the Wasa 
Case itself shows, may not always be devoid of practical significance. 


B. E. 


Issue oF BILL oF LADING. CAUSATION 


In Heskell v. Continental Express Ltd. and Another [1950] 1 All 
E.R. 1088 the circumstances involved a very rare convergence of 
coincidences. Briefly, the facts were that an English exporter 
agreed to sell a quantity of cloth to a Persian importer. At the 
request of the British Treasury the exporter sold at only a normal 
profit and refrained from participating in the highly inflated profit 
available to the importer in Teheran. Under the terms of sale the 
vendor undertook to ship the goods, procure the shipping documents 
and send them off to the purchaser in the usual way.’ Towards 
the end of 1946, vendor obtained an allocation of shipping space ~ 
from the second defendant who was acting as loading broker on 
behalf of the shipowner. Thereupon, vendor gave instructions to 
the first defendant carrier, who was warehousing the cloth, to 
dispatch it to the dockside. The carrier negligently failed to 
dispatch the cloth and furthermore, negligently failed to notify 
vendor of his failure to carry out instructions. Meanwhile, vendor 
sent the necessary documents, including a draft bill of lading, to 
the broker who negligently issued, in respect of the undelivered 
cloth, a shipped bill of lading signed by himself which vendor 
duly sent off to purchaser. On non-delivery, purchaser sued and 
obtained from vendor heavy damages in respect of loss of profit 
in the Persian market. Vendor now claimed damages alternatively 
from the broker and the carrier: from the broker on three grounds : 
(i) breach of contract in issuing & false bill of lading; (ii) breach 
of a general duty of care in issuing a false bill of lading; (iii) 
breach of implied warranty of authority in that by professing to 


1 The short examination by Devlin J. whether the contract of sale was c.i.f. is 
not here noted, owing to pressure of space. 


s 
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have authority to sign the bill he induced the plaintiff to act upon 
that profession in a matter of business and to his detriment. From 
the carrier vendor claimed two main heads of damages on the 
alternative grounds of : (i) detinue; and (ii) breach of contract of 
bailment. Devlin J. examined the large number of points that 
arose in a considered, lengthy and closely reasoned judgment. 
Two preliminary but interesting points deserve prior discussion. 
Devlin J. suggested that the Persian importer might alternatively 
have sued the shipowner for non-delivery because the latter would 
have been prevented. from alleging non-shipment through the 
conclusive character of the bill under the Bills of Lading Act, 
1855, s. 3 (at 1044). But under section 3, the bill is conclusive 
evidence only against ‘ the master or all persons signing the same ’. 
As the practice of loading brokers does not appear to differ in 
the relevant matters to-day from that in 1867, Jessel v. Bath, L.R. 
2 Ex. 267 is strong authority for saying that the broker’s signature 
is not the owner’s for the purposes of section 3 and that con- 
sequently, an action by importer against owner would have 


‘foundered on owner’s proof of non-shipment. Devlin J.’s sugges- 


tion seems to stand in line with the wording adopted by Brett J. 
in Brown v. Powell Coal Co. (1875) L.R. 10 C.P. 562, 568. 

A further suggestion was made by Devlin J. : ‘ When the plain- 
tiff discharged his liability to [the importer] he might, I suppose, 
have taken the benefit of [the importer’s] right of action against 
the shipowner’ (at 1044). It is, however, open to strong doubt 
how this might legally have been effected: not by re-indorsing 
the bill to the vendor on settlement of purchaser’s claim, for section 
8 would not apply (inter alia) where “such holder of the bill of 
lading shall have had actual notice at the time of receiving the 
‘same that the goods had not been in fact laden on board’. Nor 
surely might the result have been achieved by assignment to vendor 
of the right of action for damages against the shipowner, since an 
assignment of a bare right to litigate unconnected with any transfer 
of property ‘savours of maintenance’ and is ‘void. But these, 
however interesting, were only by-points. 

The first claim against the broker was defeated through the 
absence of any contractual relationship between vendor and broker, 
the engagement of cargo-space being assumed to be non-contractual 
(at 1041), though it would have made no difference had it been 
considered contractual. The learned judge rejected the rather far- 
fetched argument that the delivery of the draft bill to the broker 


- made the latter, through his custody of the bill, an agent of the 


vendor-shipper. 


`: The second ground, raising a new point in shipping law, 


foundered at the outset on the rule in Le Lievre v. Gould [1898] 
1 Q.B. 491, for the issue of the bill, assuming it ‘ caused’ the loss 
suffered by the vendor, amounted to a negligent misstatement and 
consequently founded no liability initially. But the additional 
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reasons given by Devlin J. in denying the existence of a general 
duty of care are open to some criticism. The reasons were based 
on a comparison between the bill of lading and the bill of exchange : 
as no duty lies on drawer or acceptor to exercise care in drawing 
or accepting a bill of exchange, similarly a shipowner or his broker 
are under no such duty in issuing a bill of lading. As a technical 
analogy, this line of reasoning, with great respect, breaks down on 
examining the different natures of the duties urged respectively 
in the cases of bills of exchange and of lading. In the former case 
there is no duty (apart from the special relationship of banker and 
customer) so to draw or accept a bill as to prevent a third party 
from causing loss by fraud to an ultimate holder. The careless 
issue of a bill of lading is by itself likely to cause loss. While it 
may be overharsh and unjust to impose on the drawer or acceptor 
of a negotiable instrument the obligation of being his unknown - 
brother’s keeper, no equal hardship or injustice is inflicted by 
requiring the issuer of a bill of lading to take care not to cause 
damage directly by his own act. A second point of analogy was. 
that ‘if the shipowner can prove that the goods have not been 
shipped, his promise may not bind him as against the shipper; 
but that is hardly saying more than that the drawer of a cheque 
will not be liable to the drawee if he can prove no consideration. 
In both cases the makers of the document will be liable to 
indorsees’ (at 1045). The exact force of this argument is not 
entirely clear ; it seems to amount to no more than that if no action 
in contract exists against the shipowner, the action in tort is also 
blocked. Finally, Devlin J. examined counsel’s argument that it 
would be a grave matter if brokers could issue with impunity 
worthless bills of lading which would thereafter circulate as 
documents of title and be relied on as such in the mercantile world 
(at 1045). The main drift of the learned judge’s remarks appears to 
have been that the danger counsel painted was overcoloured, that- 
normally a ‘ shadow’ bill of lading does not slip through the care- 
fully devised routine of shipping firms and, consequently, as this 
was purely a marginal case there was no need to create the duty 
of care sought. But, many commercial rules have been developed 
only for marginal cases, for the ‘ pathology of business’, and a 
marginal case or not, the bill of lading is of such pivotal impor- 
tance in overseas commerce that it is, with great respect, strongly 
arguable that a duty of care in its issue ought to exist, provided 
of course the rule in Le Lievre v. Gould might be overcome. 
The third claim against the broker also failed. The broker had 
indeed signed the bill without authority, as the goods were not 
shipped, but the only damages claimable would be what the 
plaintiff had suffered from not being able to sue the shipowner (at 
1043), or, less ambiguously, from having a bill signed without 
authority. Here, the well-established but infrequently invoked” 
rule that the bill of lading merely evidences the contract of carriage 
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and is not itself the contract became of crucial importance. For 
though a bill had been issued there was no contract between shipper 
and shipowner by reason of the non-delivery of the goods to the 
shipowner’s servants, the moment at which the contract of carriage 
- would have been concluded. Consequently, whether the broker’s 
signature had been authorised or not was strictly irrelevant since 
the chance of suing the shipowner depended first on the independent 
. creation of a contract, which the negligence of the shipper’s carrier 
had prevented. The secondary argument from the doctrine of 
estoppel, too, was rejected. It was not open to the plaintiff to 
allege an estoppel, since no preliminary duty of care had been 
established; and even if shipowners were estopped from denying 
the lack of a contract, it was not further open to the plaintiff to 
allege a breach of the estoppel-created contract by mixing ‘fact 
and fiction in the proportions which suit [the plaintiff] best’ 
(1044). 

_ The action against the carrier in detinue failed in limine, for 
_there had been no demand or wrongful refusal. The carrier was, 
“however, in breach of the contract of bailment not only because 
he did not deliver by the agreed date to the shipowner’s servants 
at their loading shed, but also because he had failed thereafter to 
inform the plaintiff of his neglect until February, 1948, after the 
lapse of some fifteen months. During this period the market value 
‘of the goods at the place of delivery dropped. This difference 
. (together with two small allowable sums) represented the reason- 

-ably foreseeable damages, the ordinary measure of damage for delay 
in delivery by a carrier. It did not in fact constitute the actual 
loss suffered for vendor sold the goods much later than February, 
1948, and at a higher price when he finally obtained a licence to 
sell in the home market. But ‘ the appreciation or depreciation of 
the goods after February, 1948, was his own affair ’ (1046). 

These normal damages were contested on the ground that they 
‘did not result from the breach of bailment. It was argued that the 
chain of causation had been severed by a novus actus interveniens 
- in the shape of the negligent issue of the bill, that is, but for the 
` negligence in issuing the bill the injurious results of the carrier’s 
negligence would have been avoided. Had the breach of bailment 

. ceased after the date of delivery, it would have been difficult to 

‘argue that any loss incurred by that date was caused, in the legal 

~ sense, by the breach, viz., was reasonably foreseeable by the parties 
at the date of contract. As already indicated, Devlin J. held that 
the breach continued up to February, 1948. Under these circum- 
. stances, the drop in value consequent on the delay caused by the 
continuing breach of bailment might legitimately be said to have 
been reasonably foreseeable, the negligent issue of the bill having 
ceased to be an operative factor. Devlin, J., however, went on to 
‘consider counsel’s second argument that ‘whatever might have 
been foreseen, the issue of the bill of lading intervened and was in 


520 THE MODERN LAW REVIEW VoL. 13 


fact the dominant cause of the delay after [the date of delivery] 
(1046) ’. Devlin J. rejected this argument, but it is difficult to 
understand why the argument was considered at all. The test of 
legal causation in the general law of contract is that of reasonable 
foresight : once consequences are reasonably foreseeable, ipso facto 
such consequences are legally caused by the breach in question, 
whether or not it be a case of novus actus interveniens. It is sub- 
mitted that there is a danger in arguing, as Devlin J. did, from 
parallel branches of law, like tort, insurance or pensions, because 
each branch is informed by different policies and purposes. 

In the course of this part of his judgment, Devlin J. stated 
two propositions of law concerning remoteness that deserve to be 
afforded a more prolonged consideration: (i) ‘ Where the wrong is 
a tort, it is clearly settled that the wrongdoer cannot excuse him- 
self by pointing to another cause. It is enough that the tort should 
be a cause and it is unnecessary to evaluate competing causes and 
ascertain which of them is dominant’ (at 1047). The cases go to 
show, however, that, where there are competing causes in a case 
of tort, it is not enough that the tort at issue should have been a 
cause of the loss. The rules of remoteness in tort are, in this con- 
nection, much more complex, and this complexity was fully recog- 
nised by Denning L.J., who as judge of first instance in the Chen- 
nell Case [1946] 2 All E.R. 721, said, in my respectful opinion, 
nothing to support the unqualified and over-simple statement of 
law made by Devlin J. 

(ii) ‘ Whatever the true rule of causation may be I am satisfied 
that if a breach of contract is one of two causes, both co-operating 
and both of equal efficacy, as I find in this case, it is sufficient to 
carry judgment for damages’ (at 1048). It is submitted, with 
great respect, that the legal rule contained in the passage cited is 
not supportable by authority in the general law of contract; nor 
did the insurance case of Reischer v. Borwick [1894] .2 Q.B. 548, 
in my respectful submission, lay down so clear-cut and definite a rule 
as that ‘for the purposes of a contract of insurance it is sufficient 
if an insured event is, in this sense, a co-operating cause of the loss ” 
(at 1048). 

A final matter with regard to this first head of damages: the 
argument was advanced that for the purposes of assessing the drop 
in value caused by the breach of bailment, the place of delivery to 
be taken was not the dockside in England, but Teheran. Devlin J. 
indulged this argument so far as to point out that no satisfactory 
evidence of the market position in Teheran at the relevant time had 
been proffered. With regard to ‘normal and probable conse- 
quences’, the place of delivery must be that agreed on in the 
contract of carriage in question. It is, therefore, improbable that 
this rather strained argument can in future aid the plaintiff who does _ 
proffer full evidence of the overseas market conditions. 

The second head of damages involved the very rare case of a 


Ocr. 1950 NOTES OF CASES 521 


claim for the damages paid by the plaintiff to a sub-purchaser. 
Such damages are not ‘normal and probable’ in the case of a 
carrier and are only recoverable provided the carrier receives at the 
time of contract some communication of the special loss his failure 
to deliver is likely to cause. The Court of Appeal judgment in the 
Victoria Laundry Case [1949] 2 K.B. 528, usefully reformulated the 
rules in Hadley v. Baxendale, 9 Ex. 341, but made no changes in 
the law. ` This fact was underlined by Devlin J. who appropriately 
stressed that the rules of remoteness in contract, however formula- ` 
ted, must still be read in the light of the large body of case-law laid 
down in the books over the past one hundred years. It will not 
avail counsel to gamble on the widely-embracing literal sense of the 
‘on the cards’ phrase of Asquith L.J. Such phrases as these can 
only be rough approximations. The necessary fine adjustment 
of principle to individual facts has to be achieved through the 
mediation of detailed precedent and judicial discretion. In the 
present case, the necessary knowledge had not been communicated 
directly or indirectly and the leading case of Horne v. Midland Ry. 
(1878) L.R. 8 C.P. 181 completed the downfall of the claim. 

In spite of the foregoing criticisms, it is impossible to quarrel 
with the final result of Heskell on purely technical grounds. It 
should be added that Devlin J.’s judgment is particularly note- 
worthy for the valuable description given at pp. 1087-9 of the prac- 
tice followed in shipping cargo and issuing bills of lading. 


C. GRUNFELD. 


Mens Rea anD Recervine STOLEN Goons 


, In R. v. Matthews (1950) 84 Cr.App.R. 55, the Court of Criminal 
Appeal decided that someone who received goods, knowing them 
to_have been stolen, with the intention of handing them over to the 
police at once, was not guilty of felony, under section 38 of the 
‘Larceny Act, 1916, although he subsequently changed his mind, and 
hid the property in question behind the seat of the police car in 
‘which he was being conveyed. The court laid it down in general 
terms that, ‘If at the time when the property is received the receipt 
is innocent, the fact that the receiver changes his mind and later 
misappropriates the property does not turn the receipt into a felony ’ 
(at. p. 58, per Lord Goddard C.J.). The case thus raises the 
problem of mens rea, in relation to the crime of receiving stolen 
goods, in a somewhat novel form. 

Hitherto, attention has been mainly directed to the adjectival 
- question of the proof of guilty knowledge on the part of the accused 
(Larceny Act, 1916, s. 48; R. v. Abramovitch (1915) 84 L.J.K.B. 
896); although it was decided, as a matter of substantive law, in 
R. v. Johnson (1911) 6 Cr.App.R. 218, that such knowledge must 
have existed when the goods were received. Hence, ‘ The innocent 
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receipt of a chattel, and a subsequent dishonest appropriation of it,. ` 
after knowledge that it has been stolen, do not constitute the crime’ 
of receiving, unless something takes place after the guilty knowledge, 
which can be regarded either as a fresh act of receiving, or as 
completing the original receiving, if the latter was in fact incomplete 
at-the time’ (6 Cr.App.R. at p. 219, per Bray J.). 

In R. v. Johnson the purchaser of goods who did not know that 
~ they were stolen when he received them, refused to part with them . 
after he had been made aware of that fact and succeeded on his 
appeal. In the instant case, there was no doubt that the accused 
received property ‘knowing the same to have been stolen’, and 
thus came precisely within the express terms of section 38 of the 
~ Larceny Act, 1916. Therefore, the first respect in which the 
decision is of interest, is that it is an apt illustration of the 
necessity of implying mens rea, in the sense of criminal intent, 
in the definition of the more serious statutory offences. It 
would be repugnant to common sense to hold that everyone who’ 
knowingly receives stolen property is guilty of felony. If that ` 
were the law, a person who actually carried out the laudable 
purpose of handing the property over to the police would be liable 
to conviction. 

As long ago as the reign of Elizabeth, it was decided that, in 
some cases, it is lawful to receive goods, knowing them to have 
been stolen (Yelv. 5). In those days, receiving was merely a com- 
mon law misdemeanour, but the principle that the legislature cannot 
be presumed to have intended to vary the common law requirement 
as to mens rea, when creating the statutory felony, might have been | 
called in aid of the construction placed upon section 83 of the 
Larceny Act, 1916, in R. v. Matthews. 

The second respect in which this case is of interest, is that it 
prompts questions as to the precise nature of the mens rea required 
to constitute the offence of receiving stolen property, which may 
have to be considered by the courts in the future. Granted that itis - 
not sufficient for the accused to have known that the goods were 
stolen when he received them, what further mental state must have 
existed at that time in order that the receipt may be criminal? 
R. v. Richardson (1884) 6 C. & P. 385 decided that a person who 
knowingly receives stolen property for the mere purpose of conceal- 
„ment without deriving any profits at all, is just as much a guilty ~ 
receiver as if he had purchased it. In this respect the law of 
larceny is analogous (R. v. Cabbage (1815) R. & R. 292), but the 
question arises as to whether the analogy is apposite in other 
respects so far as mens rea is concerned. Is a person who knowingly 
acquires stolen property under a claim of right, based on a mistake - 
of law, guilty of receiving (cf. as to larceny, R. v. Bernhard [1938] 
2 K.B. 264), and, in order that he may be guilty of receiving, must 
the accused have intended to deprive the owner permanently of his 
chattel (cf. as to larceny, R. v. Crump (1825) 1 C. & P. 658)? 
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For example, if A buys goods from B, knowing them to have 
been stolen, but believing that B can confer a good title, is A guilty 
of felony under section 88 of the Larceny Act, 1916? Again, if A 
receives B’s chattel with knowledge that it has been stolen, but 
intending to return it to B after using it, is A guilty of feloniously 
receiving stolen property? R. v. Smith (1855) Dears. 494 suggests 
that a person who knowingly receives stolen goods, with the intention 
of seeking a reward for their restitution, is guilty of the felony of 
receiving, but this point was not argued, and there does not appear 
to be any other relevant decision. The judgment in R. v. Matthews 
does not provide an answer to questions such as those which have 
been put, because the court had to act on the assumption that, 
when he received the goods, the appellant intended to hand them 
over to the police at once. 

The. third respect in which the case is of interest is that the 
judgment makes it plain that the conduct of the accused did not 
amount to larceny, even if he intended to conceal the goods per- 
manently when he hid them. R. v. Riley (1853) Dears. 149 and 

Ruse v. Read [1949] 1 K.B. 477, in each of which there was a 
` trespass,’ were distinguished, for ‘If the jury had believed the 
appellant’s evidence, that he had innocently taken the property in 
` the sense that he intended to return it to the true owner or the police, 
there would be no trespass, and therefore he could not be guilty of 
the offence of stealing’ (34 Cr.App.R. at p. 59, per Lord Goddard 
`@.J.). 
The correctness of this conclusion is no doubt incontrovertible, 
- 80 far as the existing law is concerned.: Nevertheless, it is a striking 
illustration of the inadequacy of the current definition of larceny, 
with its outmoded insistence on the necessity of a trespass, in cases 
other than that of larceny by a bailee. From the moral point of 
` view, what possible difference. can there be between the conduct of 
one who sells another’s lamb, which he has inadvertently led out 
of a field, or of one who disposes of another’s bicycle, which he 
. took when he was too drunk to form any intention with regard to its 
future, and that of a person who misappropriates stolen goods which 
he received with the intention of handing them over to the police? 


1 Tt has been argued that there was no trespass in R. v. Riley, the case being, 
it is said,-analogous with that in which an article falls from the counter, into 
the pocket of a shopper who was unaware that it had done so (J. Li. J. Edwards, 
in Current Legal Problems (1950), 141); but, on the view of the facts taken 
by the court, Riley performed a positive act in relation to the whitefaced lamb, 
by driving it out of the field, together with his own twenty-nine lambs. It is 
submitted that the true analogy is that of a shopper who, having placed three 
“pennies on the counter, finds that they are not required for the purpose of his 
‘purchase, and picks them up, together with a fourth penny, which does not 
belong to him, placing all the coins in his pocket. Surely there would have 
been a technical trespass, so far as the fourth penny was concerned, notwith- 

“standing the fact that the shopper did not know that he had picked it up. 
Riley's Case is not really one of inevitable accident, but of trespass by mistake, 
the court taking the view that the lamb did not stray into the accused’s flock, 
but rather that it was inadvertently included in the flock by the accused. 
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Few would deny the social justice of the decisions in R. v. Riley 
and Ruse v. Read, although a lawyer may well doubt the propriety 
of the inroad which they make upon the time-honoured requirement 
of the synchronisation of the mens rea and actus reus in the case 
of larceny. R. v. Matthews emphasises the necessity of such syn- 
chronisation in the case of receiving. The subsequent conduct of the 
accused could only be relevant, so far as the latter offence is 
concerned, if, by analogy with the doctrine of Riley’s Case, receiving, 
like trespass, were treated as a continuing act, or if the subsequently 
formed intention to misappropriate were held to relate back to the 
original receipt. 

These are specious suggestions, and the first was decisively 
rejected in R. v. Johnson (1911) 6 Cr.App.R. 218. The judgment. 
in R. v. Matthews lends no countenance to the second, and this, - 
coupled with its insistence on the necessity of mens rea, in a real 
sense, as an ingredient of a serious statutory offence, is a reason why 
the decision should be welcomed from the legal point of viéw. 

The question remains whether a person who knowingly receives 
stolen property, with the intention of handing it over to the police 
or the owner, is guilty of any crime when he misappropriates it. If 
the answer is in the negative, our criminal law is defective; but it 
is difficult to see how an affirmative answer can be given. R. v. 
Matthews shows that, where a person knowingly, but innocently, 
receives stolen property, he is guilty neither of receiving, nor of 
theft, if he misappropriates it. The only other possible head of 
criminal liability appears to be that of fraudulent conversion, con- 
trary to section 20 (1) (iv) (b) of the Larceny Act, 1916, on the 
ground that the property was received ‘for or on account of ’ another 
person, namely, the owner. This was not mentioned in R. v. 
Matthews, on the facts of which case it might have been hard to 
prove a conversion, a matter which would have depended upon the 
intention of the accused when he hid the goods in question. In any 
event, the suggestion is highly speculative, as there is a dearth of 
authority on the precise ambit of section 20 (1) (iv). R. v. Grubb | 
[1915] 2 K.B. 683 decides that it is unnecessary that the owner 
should have known that- his property was being entrusted to, or 
received by the accused, but the facts of that case were very different 
from those under consideration. It is, to say the least, doubtful 
whether section 20 (1) (iv) of the Larceny Act, 1916, would be held 
to apply where the owner had not voluntarily parted with his pro- 
perty to anyone, where the recipient was given no directions as to 
the destination of the property, and where, at the moment of the - 
receipt, the recipient owed no duty to anyone as to the disposal 
of the property.’ , 


2 It has been said that, on facts such as those of R. v. Riley and Ruse v. Read 
there might be a conviction for fraudulent conversion (J. Ll. J. Edwards, in 
Current Legal Problems (1950), 150). The suggestion is largely based on some 
remarks of Lord Reading C.J. (18 Cr.App.R. at p. 157 in R. v. Grubb), where he 
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If it is doubtful whether there is criminal liability on facts such 
as those of R. v. Matthews, it is even more doubtful whether, on 
facts such as those of R. v. Johnson (supra), the accused could be 

-held to have committed any crime. If one who purchases goods, 
without knowing that they have been stolen, converts them after 
he has become aware of that fact, he commits no trespass. There- 
foré he could not be guilty of larceny, unless he were treated as 
a bailee, which is most unlikely. R. v. Johnson decided that he 
would not be guilty of receiving, and it is improbable that the 
definition of fraudulent conversion would be held to be wide enough 
-to cover such a case. 

Accordingly, it appears that there may still be ‘ iniquitous’ 
things which a man can do without infringing the criminal law 

` which, after all, is a thing of ‘ threads and patches’ (Re Bellencontre 
[1891] 2 Q.B. 122, at p. 141, per Wills J., and p. 187, per Cave J.). 
So it must remain until it is codified. 

The chaotic state of the present law, on some of the topics which 
have been discussed in this note, is demonstrated by the fact that 
the possession, without lawful excuse, as well as the receipt of stolen 
property, is a felony, under section 88 (4) of the Larceny Act, 1916, 
provided the property was stolen abroad. So far as the general law 
is concerned, the possession of property stolen in England is, on the 
other hand, merely a ground for a search warrant, and a summons to 
a police court to account for it, and then only in the limited number 

- of cases governed by section 42 of the Act. If section 83 (4) applied 
where the theft occurred in England, conduct such as that with 
which R. v. Johnson was concerned would certainly not go 

- unpunished, and the facts of R. v. Matthews might also be covered. 


Rurert Cross. 


said that a person may be guilty of fraudulent conversion if he ' Obtained or 
assumed the control of the property of another person in circumstances whereby 
he becomes entrusted’ with it. It is, however, difficult to see how, in the 
ordinary case, a trespasser can become entrusted with that which he has taken, 
and, if the suggestion were sound, there seems to be no reason why every thief 
who sells that which he takes should not be convicted of fraudulent conversion. 


REVIEWS 


READINGS IN AMERICAN Lecat History. By Professor Marx De 
Wore Howe. [Harvard University Press; London : Geoffrey 
Cumberlege. 60s. net.} 


Ir is in retrospect somewhat curious that the great school of historians virtually 
founded at Harvard in 1870 by Christopher Columbus’ Langdell should have 
been devoted to English rather than to American history and in particular to 
the mysteries of medieval law. We in this country would be ungrateful if we 
did not salute in Professors Woodbine and Thorne the heirs of Langdell, Ames 
and Holmes. But the transference of interest from English to American origins 
has been long overdue, and it is only in our own days that, stimulated or 
provoked by the work of Dean Pound, serious study has been directed upon 
indigenous materials. Professors Chafee and Haskins, Radin and Goebel, have 
shown how eagerly, and with what a pleasant incompatibility of temperament, 
the soil may be turned. But, to be really fruitful, the work of the individual 
must be supported by the technique of the research institute; and to this end 
the seminars conducted by Professor Howe and the source book now published 
are essential means. 

The maker of any such book is presented with the two basic problems of 
selection and of continuity. Professor Howe, in his preface, has explained the 
reasons that impelled him to his own choice of materials. The emphasis on the 
law of Colonial Massachusetts, on the problems of federalism, and on the early 
and mid-nineteenth century movement towards codification, needs no justifica- 
tion. Within these chosen bounds the selection, to the unsophisticated eye of 
an English lawyer, is admirably suited to display the salient features of each 
period. It is only a question whether it is not too rich for digestion. The 
Winthrop papers are an unrivalled source of information—but have they — 
perhaps been drawn upon a little too heavily? The interpretation of the Alien 
and Sedition Acts certainly reflects a crisis in the development of American 
law—but might not its significance have been marked with rather less citation? 
These suggestions, conceived in ignorance, are offered with diffidence. The 
second problem of continuity is perennial. Should an editor of ‘sources’ set 
them in a framework of narrative or should he leave the ‘hapless subject’ to 
speak for itself? Professor Howe has no hesitation in preferring the latter and 
sterner alternative. With case books upon current Jaw there can be little doubt 
but that such is the better course: in the labyrinth of legal history the services 
of an experienced guide are more necessary. For the English student at least, 
and, it may be suspected, for those Americans who cannot enjoy the privilege 
of Professor Howe’s seminars, the virtual denial of a connecting narrative 
seems to be too heroic. To allow the reader to share the editor’s own reaction 
to the documents would have clarified their message without impairing their 
integrity; and the few indications of that reaction which we are permitted serve 
only to whet our appetite. It must be added that the difficulty of seizing the 
essential points of the story caused by the lack of commentary is increased by 
the absence of an index. ` 

The complaint, however, is only that we do not get enough of what would 
clearly have been a good thing. Taken as a whole, there is no doubt of the 
book’s success. Professor Howe has set in due perspective the opposing 
influences upon American legal development—on the one hand, of legislative 
creation as against judicial technique, and, on the other hand, of English 
tradition as against colonial initiative. Nothing could have been happier than 
to illustrate the former interplay of forces by a full account of the interesting 


526 


“Ocr. 1950 ` REVIEWS 527 


movements towards codification by which, on the other side of the Atlantic, the 
enthusiasm of Bentham was duplicated and, as some would say, translated into 
the language of common sense. It is a fortunate coincidence that the student 
of this present book can refer for comment to the recently published Field 
Centenary Essays. In assessing the respective merits of English tradition and 
of colonial initiative stormier weather is inevitably encountered. It is doubt- 
less true that the reaction against a ‘Blackstonian’ view of American law, 
associated prominently with Professor Goebel, must command much support; 
though, if the criticism of Stubbs’ disciples is just, that they regarded the 
- English church as Protestant before the Reformation and Catholic after- 
wards, it may equally be permitted to question the validity of a doctrine that 
would make the colonial law American before the revolution and English after- 
wards. Nor is it without interest, in view of Professor Goebel’s almost 
contemptuous rejection of English central justice as the precedent for early 
colonial law, to notice that, in Giddings v. Brown in 1657, Finch’s Nomotechnia 
is constantly cited, while Dalton’s Justice receives: a mere passing nod of 
recognition. Between the vehement ardour of the ‘ revolutionary’ school and 
the urbane ‘orthodoxy’ of Dean Pound, Professor Howe has steered his course 
with skill and discretion, and his selected documents should serve to temper 
too confident an assertion of either view. His use of footnotes throughout the 
volume—a touchstone of any book of sources—is singularly happy and illumin- 
ating and almost always sends the reader to the most favourable quarter for 
fuller information. It might perhaps be suggested that, in the chapter on 
English law, the scales are weighted too heavily in favour of Bacon as against 
Coke, who, unpleasing pedant ds he was, alone among contemporaries enjoyed 
the professional authority to adapt old law to new conditions; and that Mait- 
land’s brilliant but dubious paper on ‘ English Law and the Renaissance’ might 
_ have been balanced by a reference to later and compensating research, But 
these comments are hypercritical. The book is a most interesting venture into 
a field that has long awaited and seems now likely to repay cultivation, and 
Professor Howe may well come to be regarded as a second Langdell opening 
- a second era in American Legal History. 

C. H. S. Firoor. 


GOVERNMENT By Decree. By MARGUERITE A. SIEGHART, LL.B., 
DR.JUR. With a foreword by C. K. ALLEN. [London : Stevens 
& Sons, Ltd. 1950. xxix and 848 pp. 80s.] 


Dicey, it is now generally acknowledged, was guilty of a serious disservice to 

clear thinking when he misrepresented the characteristics of droit administratif 

(or rather, the régime administratif) in France. Genérations of students were 

educated in the belief that French administrative justice, like the practice of 

eating frogs, was something to be regarded with curiosity but with reprobation. 

As recently as 1982, when the iconoclasts were busily at work, the Committee 

on Ministers’ Powers adopted Lord Hewart’s view ‘that “ droit administratif ” 

_ is completely opposed to the first principles of our Constitution’. Since then 

confidence has given way to doubt; and interest in the French system has 
grown considerably. But English students have been handicapped by a 
shortage of easily accessible materials. There have been two or three articles 
in legal periodicals (one of them in this Review) and the ninth edition of 
Dicey included a brief but useful description by Professor David; but there 
has been little else in English. Few of us, unfortunately, were zealous enough 
‘to wade through the French treatises. 

: In these circumstances, Mrs. Sieghart has made a valuable contribution to 
the literature on public law by presenting a well-documented account of the 
structure and work of the Conseil d'Etat and other administrative courts. This 
account is subsidiary to the main theme of the work, which is devoted chiefly 
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to a comparative study of the history of the ordinance in English and French 
law. To say that her account of administrative adjudication is likely to attract 
wider attention than other chapters is not, however, to disparage the merits of 
the rest of the book. The first part of the book deals with delegated legislation 
in England. One is inclined to ask why it should be thought necessary to begin 
with a hundred pages of general constitutional history and elementary juris- 
prudence, ably written though they are. The question is partly answered by 
Part Two, which deals with France. It is impossible even to begin to under- 
stand the present state of affairs in France without having an adequate grasp 
of French constitutional history and constitutional theory. The comparisons 
that Mrs. Sieghart draws with such skill might have been less easy to follow 
had she taken for granted the more familiar course of development in England. 

The author views the advance of collectivism with misgivings. At one point 
she goes so far as to assert that the ‘laws of the individualistic State are based ~ 
on axioms which form the foundation of Western civilisation. The laws of the - 
social service State lack, so far, a similar backing’. She is acutely aware of 
the dangers of government by decree, and she is able to show how the French 
Legislature, by repeatedly conferring pleins pouvoirs upon the Executive 
between the wars, helped to prepare the way for the easy. assumption of 
dictatorial but legitimate decree-making powers by Pétain. But in her 
justifiable insistence on the dangers of the maxim ‘Trust the Executive’ she 
omits to mention other highly important matters. Parliamentary delegation of 
legislative powers has its virtues, and not the least of these is that it enables ` 
Parliament to concentrate on functions even more important than the making 
of laws. Parliament is fundamentally a critical and deliberative assembly. 
The less it leaves to the discretion of the Executive, the more legislation it will- 
itself have to pass. By trying to forestall in advance all possibility of ‘the 
abuse of power it would gradually degenerate into a legislative machine; it 
would cease to be the grand forum for debating broad issues of principle, and ^ 
the word ‘ Parliament’ would be emptied of its historic meaning. In the last 
analysis the only escape from the dilemma is to advocate a movement back ` 
towards the ‘individualistic State’, so that less legislation will be needed. Mrs. 
Sieghart concedes this to be-impracticable, although at the same time she quotes 
with approval the words of Tacitus: Corruptissima re publica plurimae leges. 
` In fine, whereds the reckless delegation of legislative powers to the Executive 
can be a grave threat to parliamentary institutions, a very extensive delegation 
of those powers is, paradoxically, a condition of the survival of parliamentary 
institutions in modern England. Again, in discussing the safeguards against 
the abuse of delegated powers the author surprisingly ignores one of the most 
conspicuous of all safeguards—the practice of consulting interested bodies 
before the instrument is made, a practice which is in many cases a statutory 
duty. Nor is it satisfactory to find the work of the Select Committee on 
Statutory Instruments discussed perfunctorily in a few lines. 

Mrs. Sieghart regards the Judiciary as the principal check upon the 
Executive, but she recognises that the Executive has shown little enthusiasm 
for being checked. She therefore proposes that a new administrative Court of 
Appeal, independent of but acceptable to the Executive, should be established, 
to deal with issues arising out of administrative law. It would be composed. 
of experienced administrators as well as expert judges, and it would have wide 
powers to review executive action on the ground of détournement de pouvoir. 
It would,-in fact, be a body comparable with the Conseil d'Etat. Dr. C. K. 
Allen, in his foreword, commends these tentative proposals to readers, and says 
that he too is now convinced that many such issues should be confided to- 
special administrative courts separate from the ordinary courts, provided that 
these special courts approach the issues as ‘matters of pure adjudication, 
without regard to the convenience or inconvenience of the result’. 

A number of academic writers now favour the rationalisation of administra- 
tive tribunals and the conferment of a wide jurisdiction upon an administrative 
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appellate tribunal. It would be idle to suggest that either of these ideas makes 
as yet any great appeal to the Executive, or that the latter idea would be 
approved by the Judiciary. Nevertheless, they must sooner or later demand 
serious consideration, if persuasively advanced by a large body of informed 
opinion. Books such as Mrs. Sieghart’s will help to create that body of opinion. 


S. A. DE SMITH. 


` Law AND THE EXEcuriveE in Britain. By BERNARD SCHWARTZ, of 
the New York University School of Law. [New York: New 
York University Press. Cambridge: At the University Press. 
1949. viii and 388 pp. 45s.] 


Proressor Bernard Schwartz has written a book for Americans about English 
administrative law. Its English readers will enjoy not only the salutary 
experience of seeing their institutions as others see them, but also the pleasure 
of discovering that this is one of the soundest books yet written on English 
administrative law by anybody. It gives a well-balanced account of delegated 
legislation, administrative justice, emergency powers and judicial review of 
éxecutive action. There are frequent comparisons between the English and 
American approaches to similar problems; and if the author generally prefers 
the solutions adopted in his own country, he always shows an understanding of 
the reasons that lie behind the aberrations of the English. Like most American 
lawyers, he is primarily interested in judicial review, and he is obviously dis- 
turbed by the narrowness of the scope of review in England. He believes that 
„the American ‘substantial evidence rule’ should be applied to administrative 
determinations of fact in England, and that the test of ‘reasonableness’ should 
be applied to statutory instruments as well as to bye-laws. His criticisms of 
the decision in Liversidge v. Anderson are given additional weight by the 
examples he gives of the Supreme Court’s attitude to wartime emergency 
powers in the United States. In his discussion of war measures, however, he 
stresses that the British Government’s treatment of enemy aliens compared 
very favourably with the United States Government’s conduct towards its 
Japanese citizens. 

The author’s main criticisms are reserved for the system of administrative 
adjudication by Government departments in England. He argues that the 
inspector who conducts an inquiry should be required to give an initial decision, 
. Subject to an appeal to the Minister; that inspectors’ reports to Ministers 

should be published; that a Minister should never be put in the position of 
having to decide whether or not to confirm a draft order made by himself. 
These and other proposals are plainly influenced by American practice, and 
in particular by the principles enshrined in the Federal Administrative Pro- 
cedure Act, 1946. The ‘ judicialisation’ of the administrative process has, of 
course, been carried much further in the United States than here, and some of 
the American procedures may well be thought to impede unduly the imple- 
mentation of a coherent national policy. None the less, if and when the reform 
of English administrative justice is given proper consideration, it will be 
important to bear in mind that the safeguards adopted in the United States 
are not generally regarded there as being inconsistent with governmental 
efficiency. 

Professor Schwartz has maintained a high standard of accuracy with 
“respect to the English material. Two or three minor errors occur, however, in 
his discussion of parliamentary control over delegated legislation, and these 
suggest that he is unaware of the new Standing Orders adopted by the House 
of Commons in November, 1947. Also, his discussion of the scope of certiorari 
is not altogether clear. The reason why certiorari will not lie to enable the 
High Court to review findings of fact (except in regard to ‘ jurisdictional 
. facts’) made by inferior tribunals is that certiorari lies only to review records. 
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In some of the old cases the Court of King’s Bench did quash orders and sum- 
mary convictions upon certiorari on the ground of manifest insufficiency of 
evidence, but it could do this only if the ‘record’ before it set out all the 
material evidence and the conclusions of fact and law drawn therefrom. 
Extrinsic evidence of a lack of evidentiary basis for the decision was, and still 
is, inadmissible. Since 1848 forms of summary convictions no longer set out 
the evidence, and ‘speaking orders’ are rare; hence findings of fact are hardly 
ever reviewable upon certiorari: see R. v. Mahony [1910] 2 Ir.R. 695; R. v. 
Nat. Bell Liquors, Ltd. [1922] 2 A.C. 128. In so far as United States, 
Canadian and Australian courts have allowed common-law certiorari to be 
used to impugn findings of fact not apparent on the ‘record’, they have 
departed from the established historical doctrine. 

The book is attractively produced, but it is a pity that it could not have been 
published at a price more accessible to the average reader. 


S. A. DE SMITH. 


ADMINISTRATIVE TRIBUNALS ar Worx. A symposium edited by 
Rosert S. W. Portar, with a Foreword by Wiiuiam A. Ros- 
son. [London: Stevens & Sons, Ltd. 1950. xx and 154 pp- 
17s. 6d.] 


In the field of administrative law we are passing, somewhat belatedly, from 
the period of theoretical attack and defence to the period of critical factual. 
examination. This is not to say that the earlier theory was divorced from 
fact but that the arguments have stemmed from a priori assumptions rather 
than actual functionings. There has been a tendency to consider that 
Englishmen existed for the better working of the Constitution. A book like 
the one under review is a welcome change. The seven groups of tribunals 
which are here discussed show the diversity of the subject. Conscientious 
objectors, the unemployed, those in need of national assistance, tenants of 
furnished houses, ratepayers, property owners and solicitors are bound 
together by little save the covers of this book. Dr. Robson contributes a fore- 
word and the editor an introduction. 

The first chapter, by the editor, deals with conscientious objectors’ tribunals. 
His description of their work lives up to the title of the book. The factual 
account is admirably interlarded with the practical experience on which he has 
been able to draw. The reader sees the tribunal at work. A quotation from 
Butterworth’s Military Service is almost verbatim Atkin L.J. who would 
have been a better authority. The second part of this essay consists of an 
attempt to test the tribunals in the light of nineteen principles proposed by 
Dr. Robson in Justice and Administrative Law. Every student of adminis- 
trative tribunals owes an enormous debt to Dr. Robson, but it is surely better 
to use the work of a teacher as a springboard rather than a yardstick. ‘The 
purpose of this article’, says the editor, ‘is to urge that the experience of 
C.O. tribunals has shown that Dr. Robson’s principles are sound and can be 
applied, that other administrative bodies exercising judicial or quasi-judicial 
functions should be remodelled in accordance with those principles, and that 
future statutes and regulations providing for administrative tribunals should 
have regard thereto’. This out-Robsons Robson, who wrote: ‘I venture to 
suggest that attention might usefully be paid to (these) principles in connec- 
tion with the powers and jurisdiction of administrative tribunals’. There is 
a great danger in binding these tribunals too closely to sets of principles. We 
do not think Dr. Robson meant to do so. To take one example, Dr. Robson 
is quoted as saying ‘The hearing should as a general rule be open to the 
public’ and the editor adds: ‘The chairman of C.O. tribunals has power to 
exclude the public and newspaper representatives during the whole or part of 
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“a case’. He makes no further comment, and we are left to assume that C.O. 


-tribunals have failed to pass this test. But surely it is proper that the chair- 
man should have this power in this type of case. The public is excluded from 
hearings before the local tribunals in National Insurance cases. We suspect 
Dr. Robson,’as a member of the N.I. Advisory Committee, felt that this was 
proper-in this type of case, - We repeat: administrative tribunals deal with 
too diverse a collection of disputes to be moulded to accord with sets of 


> principles though ‘attention might usefully be paid’ to such principles. 


The second chapter is entitled ‘The Administration in 1945 of some 
Tribunals appointed by the Minister of Labour’. It deals with Courts of 
Referees (Unemployment Insurance), Military Service (Hardship) Committees, 
Local Appeal Boards under the Essential Work Orders of 1941 and 1942, Re- 
instatement Committees, and Wages Councils. Much of this chapter is of 
historical interest only, and the author (Miss D. Scott Stokes) has added a 
postscript containing a very brief summary of the tribunals under the National 
Insurance Act, 1946. A full account of these newer tribunals would have made 
a more useful chapter. Some of Dr. Robson’s principles are criticised. ‘Dr. 
‘Robson’, says the author, ‘looks forward to a new type of adjudicator who 
will combine a legal training with training in the social sciences and economics. 
With all respect, the two important qualifications for a chairman are a legal 
training and personal experience of how the poor live, with a feeling for the 
dignity of the human personality, however penniless’. To this Dr. Robson 
might well retort`‘ That’s what I said’. The longest chapter is by Mr. Lach 
on Appeal. Tribunals under the National Assistance Act, 1948. This is a very 


- full account with detailed statistics relating to the earlier Unemployment 


Assistance Board. The author argues strongly that the new Board and the 


` Ministry should be formally deprived of the liberty to have their staff appointed 
“as members of the tribunals and notes that the new Rules ‘do not give 


evidence of an intention to give up the dominant position which the clerk has 
hitherto occupied’. Again, he writes ‘The procedure at the tribunal, both 
formal and informal, is also weighted in favour of the Board’. The strict 
privacy of the proceedings makes detailed study impossible, but this account 


-is thorough and persuasive. 


Chapter 4 on ‘Furnished Houses Rent Tribunals’ by ‘Adjutor’ is a 
straightforward examination which was written in 1948. Only one of the 
cases which have been reaching the High Court is quoted. It is unfortunate 
‘that a note could not have been added on R. v. Paddington and St. Marylebone 


` Rent Tribunal, ex p. Bell London and Provincial Properties, which was decided 


t. 


in April, 1949. Mr. N. A. D. Willshire contributes a chapter on the local 
tribunals for Rates Valuation. He deals with the old and the new structure 
factually and critically. The 1948 Act is clearly explained with quotations 
from debates in the House of Commons. The author expounds his subject 


‘and his thesis convincingly, though we are perhaps not told enough of the 


‘details of assessment committees ‘at work’. Chapter 6 is on Appeals in 


.- Town and Country Planning Law and is by Mr. de Smith. Unlike some of 
. the other chapters, this is well written. The subject, which is the most difficult 


in this collection, is simply and concisely explained. The criticism is reasoned 
and restrained to the point, one suspects, of understatement. Perhaps the 
‘author had to obtain some of his information direct from the Ministry; if so, 
he may have been fettered by those handcuffs which officials produce when 
they learn the inquirer is thinking of committing that dangerous offence known 
as ‘writing an article’, Mr. de Smith is not afraid of following to its con- 
clusion the fact that decisions on development are policy decisions and deals, 
to my mind, properly with the questions of suggested independent appellate 
tribunals, publication of inspectors’ reports and the exclusion of the High 
Court. The final chapter, by Mr. T. G. Lund, concerns the Professional 
Discipline of Solicitors. This is a straightforward account with illustrative 


- examples. The author is well content with the tribunal he is describing and 
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offers no criticism at all. It is pleasant to think that there is at least this one 
garden where everything is lovely. 

The book concludes with an Appendix containing a list of ‘ Administrative 
Tribunals’. Within this definition are included, by the Government depart- 
ments concerned, a large number of judicial powers vested in Ministers. The 
total list exceeds 200. 

J. A. G. GRIFFITH. 


Toe Law or CARRIAGE By INLAND Transport. By Orro Kamn- 
FREUND, LL.M., DR.JUR., of the Middle Temple, Barrister-at- 
Law; Reader in Law in the University of London. Second 
edition. [London: Stevens & Sons, Ltd. 1949. xxv and 
350 pp. (and index 7). 17s. 6d. net.] 


Tus is a very useful book with the added merit of being, judged by modern 
standards, cheap. 

Since Dr. Kahn-Freund adopted our old friend Disney in 1939 very con- 
siderable changes have taken place in the law of land carriage, and changes 
almost if not quite as drastic had already taken place since Disney had last 
appeared as The Law of Transport by Railway in 1929. Road Transport 
appeared and developed with startling rapidity and a whole series of statutory 
enactments setting up a system of licensing, commissioners and tribunals had 
been brought into existence. Now we have the mammoth Transport Act of 
1947 with its galaxy of Executives and the Transport Commission as presiding 
genius. It has been inevitable in these circumstances that much of Disney has 
gone into limbo, but it is a pity that even the name should have become a 
back number. 

The present work is not limited to railways and it is right that this should 
be so. In the old days the railways were not only the dominating carriers of 
the country, but also the occasion of much technical and complicated law 
entirely on their own and it became essential to have separate treatises on the 
subject. But inland carriage has for all that always had an essential unity 
as a topic of law and, although an almost equally intricate and specialised 
department grew up round Road Transport Law, it is certainly important, at 
any rate from the student’s point of view, to realise this unity and to have a 
textbook which gives an overall picture. This Dr. Kahn-Freund has provided. 
As the result of extensive recasting, rewriting and new writing he has now 
produced an admirable survey of the whole field which will certainly meet the 
student’s needs and will be an invaluable handbook for practitioners. 

The first part of the book is now devoted to what may be called the public 
law aspect of the subject, with chapters on the Transport Commission and the 
Executives, the organisation of railways and canals, the licensing of goods’ 
motor vehicles, the nationalisation of long-distance transport of goods by road, 
the licensing of passenger vehicles, the co-ordination of passenger and road 
transport, the law of rates and fares, railway facilities and undue preference. 
This occupies 114 pages and is an eminently readable summary of much com- 
plicated statute law. The exposition of the 1947 Act is particularly helpful, 
though one can’t help feeling that some of it is rather tentative. It is one 
thing to explain in civilised language a section or a series of sections of an 
Act of Parliament, but nobody really knows how it is going to work out in 
practice. Indeed much of the Act itself is couched in extraordinarily vague 
language in order to ensure the necessary elasticity, and development in the 
coming years may quite possibly bear little resemblance to what the framers 
contemplated. 

With Part 2 we enter on the more familiar field of carriage of goods. The 
opening chapter on common carriers and private carriers is an adequate survey 
of a topic which, in the author’s view, ‘has largely ceased to be a matter of 
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the living law and become a historical relic and a textbook affair’. This view 
is no doubt correct, but there is still something to be said fur some form of 
control by the law over services essential to the community and there might 
well come a time when some form of legal process, not necessarily indictment, 
would be desirable even against an Executive or the mighty Transport Com- 
mission itself. Two short chapters on the contract of carriage and limitation 
of liability by contract lead up to the question of loss and injury during 
transit, which affords the author an opportunity of explaining and discussing 
the standard Railway Contracts at Carriers’ Risk and Owners’ Risk. Delay, 
deviation, detention and delivery are then dealt with and a separate chapter is 
devoted to the beginning and end of transit and through-traffic. Specialised 
types of carriage—valuables and breakables, animals, dangerous goods—are 
successively surveyed and there follow chapters on periods for claims and the 
rights of the carrier. A short but useful chapter on passengers’ luggage, 
including cloakroom contracts, closes this Part. 

Part 3 deals with the carriage of passengers, which involves a discussion 

` of the law of negligence in the special circumstances applicable. This is a 
thoroughly sound and readable account, not only as regards types of negligence 
and the necessary proof, but also as regards liability for the acts of servants 
and the remedies available. Chapters follow on insurance (not intended as in 
any way a survey of the topic, but just as a pointer to its existence), delay, 
limitation of liability and the rights of the carrier. There is, of course, in the 
whole of this Part considerably more case law involved than in any other aspect 
of the topic and it has been necessary to be selective. The selection is good. 
No doubt everyone has his own special favourites when it comes to case law, 
but no one can criticise another for sticking to his own choices, so long as they 
are good, solid, reliable decisions. ‘ 

Taken as a whole, the book may be strongly recommended. It is readable 
and lucid, accurate and up to date. No topic of importance is overlooked 
though some which are more exhaustively treated elsewhere are quite properly 
only touched on, with a guide to the reader as to where to look for more. It 
will take its place without question as the standard textbook on the subject 
and, in the absence of any other treatment outside the covers of Halsbury, 
practitioners will be well advised to keep it handy. 

STEPHEN CHAPMAN, 


THe Law oF Mortcaces. By C. Humpnrey Mrrepiru WALDOCK, 
C.M.G., O.B.E., B.C.L., M.A. [London : Stevens & Sons, Ltd., 
Sweet & Maxwell, Ltd. 1950. xxviii and 451 pp. 35s. net.] 


Turis is in effect a new edition of the well-known Hanbury and Waldock, 
though for reasons indicated in the preface the title-page now bears the name 
of Professor Waldock alone. The general sections on mortgages have been 
considerably revised and rearranged—indeed, there has been perhaps more 
rewriting than the preface might lead us to believe—while the chapters on Bills 
of Sale and other special topics have been entirely rewritten. 

The chapter on Bills of Sale is nearly twice as long as it was in the first 
edition, and contains, as the author says, ‘ the most substantial part of the new 
matter’ now introduced. We confess to a feeling of disappointment on reading 
it. The topic, of course, does not lend itself to dogmatic lucidity, but there 
is something off-hand, a tendency, perhaps, to take too much for granted, in 
Professor, Waldock’s exposition which may well puzzle the reader who has not 
already acquired a sound knowledge of the subject. The first Bills of Sale Act 
is introduced in the course of a discussion of the various Bankruptcy Acts as 
‘the 1854 Act’, without more. We have the inevitable discussion of the various 
documents other than bills of sale which are caught by the definition section of 
the 1878 Act, but nowhere are we told what constitutes a bill of sale properly 
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so called. That fixed power machinery is excluded from the operation of the 
Acts is the result of the express provision of section 5, but the reader of p. 85 
will get the impression that it is in some mysterious way the logical consequence 
of the definition of ordinary trade machinery. The point of Re Townsend 
(p. 102) was that the creditor was given a power to seize the chattels, as well 
as to sell them. And how many of Professor Waldock’s readers will be suff- 
ciently familiar with ‘the rule in Spargo’s Case’ (p. 110) to be able to dispense 
with explanation and even reference? 

This and other special topics such as shares and debentures have now been 
removed from the end of the book to the middle, no doubt with the object of 
collecting together the descriptive parts of the book. We prefer the original 
arrangement. The present order holds up the main argument, and as far as 
we can judge there is no compensatory advantage, for no serious attempt is 
made—perhaps none could be usefully made—to link up the principles of bills 
and debentures and so forth with the general principles of mortgages of land. 
Indeed, we would suggest that for the next edition the author should consider 
excluding them altogether. 

The real value of this work lies in its excellent treatment of ordinary mort- 
gages of land. The present edition, as far as we have been able to judge, has 
skilfully incorporated the changes in the law since 1937, and there are satisfying 
yeferences to recent literature, both textbooks and periodicals. This part of 
the work, thorough, provocative, occasionally irritating, is so well known that 
it is sufficient for us to welcome a new edition which presents an up-to-date 
picture of the modern mortgage at ar intellectual level which will appeal to 
the mature student, including therein the better type of practitioner. We shall, 
however, take the opportunity of crossing swords with Professor Waldock on 
two small points of statutory interpretation. : 

Our first point shall be the meaning of the word ‘ protected’ in the phrase 
‘protected by a deposit of documents relating to the legal estate’. Professor 
Waldock is content without much discussion to assume that the word must be 
construed by reference to cases such as Dixon v. Muckleston, where, before 
1926, an equitable mortgagee who had received an out-of-date deed under the 
belief that she was receiving all the relevant documents was allowed priority 
over a subsequent equitable mortgage accompanied by possession of the title 
deeds. Now it is misleading to suggest that the defendant in that case was 
‘protected’ by the possession of a title deed; what ‘protected’ her was the 
absence of negligence on her part. Moreover, she certainly would not have 
been ‘protected’ against a purchaser of the legal estate, and as section 10 of 
the Land Charges Act has in mind a subsequent purchaser as well as a subse- 
quent equitable mortgagee, the word ‘ protected’ must at the very least imply 
the possession of such a title deed the absence of which would put a purchaser 
on his inquiry. Dizon v. Muckleston is thus no longer law. It does not, of 
course, follow that this minimum degree of protection will suffice to exclude 
section 10, for it would still make possible the existence of several successive. 
‘ protected’ mortgages, and the courts may feel confident enough to hold that 
the Act, by its contrast between registration and deposit, envisages one ‘ pro- 
tected’ mortgage only. 

Professor Waldock has rewritten the section on priority of registrable 
mortgages so as to take account of the supposed conflict between section 18 
of the Land Charges Act and section 97 of the Law of Property Act. It is 
remarkable that the problem is discussed at length without once referring to 
the interpretation section which, by defining ‘purchaser’ so as to include 
‘mortgagee’, alone makes any conflict possible. As the text stands, an innocent 
reader who takes it for granted that a purchase and a mortgage are two funda- 
mentally different transactions will completely fail to understand what all the 
pother is about, though of course he will be spared the shock of discovering 
that in the twentieth century it is still possible to argue seriously that the 
express provision of one Act of Parliament can be revoked by the indirect effect 
of an interpretation section in another. The only argument of substance in 
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favour of section 13—we think it better to maintain a shocked silence about 
Professor Waldock's method of interpreting section 97—is that to create excep- 


tions 
But 


from it would destroy the symmetry of the scheme it purports to create. 
this argument overlooks the dual character of a mortgage. To the owner 


of the land a mortgage is an incumbrance, while to a mortgagee it is security 
for a debt. If the owner sells the land, the question is, Does the incumbrance 
continue to exist as an incumbrance on the land? If he makes a further mort- 
gage, no question arises as to the continued existence of the earlier mortgage 
as an incumbrance; as between competing mortgages it is solely a matter of 
priority. The first type of problem is properly soluble by analogy to other 
incumbrances such as restrictive covenants, but the problem of priority, being 


fund 
anyo 


amentally different, cannot be dealt with so simply, as will be realised by 
ne who tries (as we have vainly tried) to understand Professor Waldock’s 


attempt to solve his ‘insoluble case’ by tinkering with the doctrine of 
subrogation. 
If there is ambiguity in these statutory provisions, it is proper to investigate 


their 
1922 
defin 


legislative history in order to discover the intention of Parliament. The 
Act, which contained the origiual interpretation section, extended the 
ition of land charge so às to include unprotected equitable mortgages, but 


no reference was made to the registration of legal mortgages; no doubt at that 


time 


registration was considered solely as a substitute for notice, a conception 


traditionally irrelevant in connection with legal incumbrances. The important 
changes were in the 1924 Act. By its Third Schedule, the section which was 
„~, to become section 97 was inserted as an addition to section 16 of the Con- 
veyancing Act, 1881, the sidenote of the amendment reading ‘Documents and 
priorities’, The Sixth Schedule substituted the present list of land charges 


(incl 


uding puisne mortgages), together with a new section, now section 18, the 


sidenote to which, both in the 1924 and 1925 Acts, is ‘ Protection of purchasers’. 
At this stage there can surely be little doubt but that Parliament deliberately 
introduced a completely new and distinct policy to govern the priority of all 
mortgages, both legal and equitable, consciously contrasting it with the original 
policy for the protection of purchasers. We certainly cannot believe that the 
special .provision headed ‘documents and priorities’ was introduced into the 


` 1924 


Act with the intention of allowing it to be immmediately revoked by the 


interpretation section of the 1922 Act. All these provisions are now contained 
in-the 1925 legislation. Is it material that section 13 is now, for the first time, 
contained in an Act which has its own interpretation section? Prima facie, a 

_ consolidating Act does not change the law. And for those who insist on 
technicalities it may be as well to point out that the interpretation section 
applies only ‘ unless the context otherwise requires’. In the light of the history 
of these provisions it is difficult to imagine a stronger case for exclusion. 


ENc 


A. D. HARGREAVES. 


YCLOPÆDIA OF THE Law OF PLANNING, COMPULSORY PURCHASE 
AND COMPENSATION. General Editor, E. J. RIMMER, B.SC., 
A.M.INST.C.E., Barrister-at-Law. Volume I, Planning, by 
Desmond HEAP, LL.M., L-M.T.P.I., Comptroller and Solicitor to 
the Corporation of the City of London, assisted by HaroLD J. 
Brown, LL.M., Barrister-at-Law. Volume II, Compulsory Pur- 
chase and Compensation, by R. D. Stewarr-Brown, M.A., 
Bairister-at-Law. Managing Editor, Jonn Burrr, Barrister- 
at-Law. [London: Sweet & Maxwell, Ltd. 1949. 2 vols., 
£6 16s. 6d. net ; supplementary service, £1 11s. 6d. per annum.] 


REPERTORIUM?’ would perhaps have been a more accurate title for this work 


than 


‘Encyclopedia’, since it sets out to bring together all the sources of the 
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law and practice of planning and compulsory acquisition, and succeeds admir- 
` ably in its object. Statutes, statutory instruments, circulars, practice notes, 
forms end planning decisions are all to be found, with the exception of the 
earlier planning Acts and the orders made thereunder. The principal draw- 
back to this type of compilation is in its bulk, and this unfortunately ts 
constantly increasing. Already some 600 new pages have been added in the 
first three quarterly revisions. ‘ But this drawback is more then offset by the 
advantage of being able to find in a single publication, which is constantly 
kept up to date, the actual texts of so many different types of document. 

The perusal of the planning volume does arouse considerable misgivings 
about our present methods. Is it necessary to have a system sọ detailed as to 
require an order which distinguishes between a nursing home and a home: for 
epileptics, a definition of ‘advertisement’ so wide that it has expressly to 
exclude anything employed wholly as a memorial or railway signal, -and a code 
for cubing buildings? This over-elaboration has undoubtediy tended to create 
a feeling of frustration on the part of landowners, since local planning authori- 
ties when in doubt are apt to refuse planning permission, and the more liberal 
tendency of the latest General Development Order is most welcome. 

It would be unfair to criticise this work for not being what it does not 
purport to be. It is not a connected and logical treatise, though each volume 
contains a substantial ‘General Statement’ of the law, but an annotated collec- 
tion of original documents. The annotations, however, are almost ehtirely 
confined to the statutes. This is unfortunate, since some ‘of the orders and 
regulations are complicated, and have constantly to be referred to, and practi- 
tioners would appreciate full notes on them. As an example, following 
Class V in the First Schedule to the General Development Order there could 
usefully be set out a list of the organisations holding the Minister of Health’s 
certificate of exemption. The statutory annotations are for the most part 
adequate, without attempting to probe the more complex problems of con- 
struction and application. They show, however, in common with so many 
other practitioners’ textbooks, an unfortunate reluctance to cite articles from 
periodical legal literature; thus, even on the difficult problem of the application 
of the time limit under section 23 (1) of the Act of 1947 to temporary planning 
permissions, no reference is made to the valuable articles by Mr. Heap himself 
and others in the Journal of Planning Law. The question whether that time 
limit also applies in cases within section 76 (1), in addition to the three-year 
time limit, is ignored save at p. 89 (recently added) of the General Statement. 
The important decision in Holdstock v. Shepherd: (1944) 114 L.J.K.B. 9, to 
the effect that the action of a local authority in rating premises upon the basis 
of a particular use does not by implication give planning permission for that 
use, appears to be nowhere cited, and neither is the decision of Finnemore 
J. in Canty v. Henderson (1949) 153 E.G. 442 upon the meaning of develop- 
ment. As originally published, in fact, few decided cases were cited, but 
now each quarterly revision, in the pages added to the General Statements, 
does summarise recent decisions. 

The planning volume provides the material required by the local govern- 
ment officer, or the adviser of a landowner wishing to know what he can or 
cannot do. But it largely ignores the problems of the property lawyer and 
conveyancer, whe is concerned with the rights and obligations inter se of two 
or more persons interested in the same land. The draftsman of the Act of 
1947 similarly ignored these problems, with the result that the greatest diffi- 
culties arising out of the Act are likely to be found in this field. The deter- 
mination of the mutual rights and liabilities of vendor and purchaser, and of 
landlord and tenant, in respect of planning matters is likely to be particularly 
troublesome, as may be seen from the decision of Devlin J. in Edler v. 
Auerbach [1950] 1 K.B. 859, though that was concerned with Defence Regula- © 
tion 68CA, and not with the planning legislation. An extended section on the 
conveyancing implications of the Act, and the duties-and responsibilities of - 
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solicitors to their clients, might usefully be added to the General Statement in 
Volume I. 

A work of this type and magnitude cannot easily be used by the novice. 
On the planning side this does not matter so much, since excellent introductory 
textbooks are available, and most practitioners are now familiar with the out- 
lines and general principles of the subject. But in matters of compulsory 
acquisition and compensation the position is very different, and practitioners 
in private practice often feel at a disadvantage when opposed to clerks of local 
authorities. In the absence of a good introduction to the subject elsewhere, 
the editors should consider rewriting and considerably expanding the General 
Statement in the compulsory purchase volume. Another reason for doing this 
is that the ‘annotated document’ system is less satisfactory in relation to 
compulsory purchase and compensation than in planning matters. Since 1845 
considerable bodies of case law have been built up on very exiguous statutory 
foundations. The law of compensation for disturbance and severance is an 
excellent example of this. Such a body of law cannot conveniently be 
expounded in the form of an annotation to section 63 of the Act of 1845. 
Fuller treatment of these matters is desirable, preferably in the form of a 
connected account in the General Statement. 

The mechanics and production of the work are excellent; if we must have 
loose-leaf publications this is how they should be produced. Some stout end 
papers might, however, usefully be supplied for each volume. The Supple- 
mentary Service is a quarterly one, taking the form of new pages for insertion, 
either in the place of or in addition to existing pages. Already a second 
binder for the planning volume has been issued. In view of its size there 
seems to be a commendable paucity of misprints, though the last line on p. 575 
of the compulsory purchase volume is an intruder. 

Georcr A. Grove. 


MODERN ADMINISTRATION AND ProzaTE Practice anD Law. By 
A. V. Rispon and Perrctvat Hancock. Second edition. 
[London : Sir Isaac Pitman & Sons, Ltd. 1950. Ixiii and 
774 pp. and index 40 pp. £6 6s.] 


Risdon and Hancock is professedly intended to be for practitioners and 
must be judged accordingly. Certainly it contains a great deal of practical 
information not readily available elsewhere—the practice as to churchyard 
monuments is but one small example—and it gives within one volume informa- 
tion which must otherwise be sought among a variety of books. The advice 
given by the authors is wisely not restricted to setting out the bare rules of 
law, and added interest is given by the fact that the authors are not reticent 
in setting out their prejudices. It may, however, be doubted whether the 
present form best serves the authors’ purposes. The practice of setting out 
pro forma letters interspersed with law does not always lead to quick ascer- 
tainment of the law. Indeed, in view of the present considerable price of the 
book, it seems that some reduction might well be made in the number of 
letters, There is, for example, little need for a specimen covering letter with 
an official search in the Land Charges Registry, and in many other cases a 
firm has or quickly develops its own stock letters which are equally effective. 
The same criticism applies to many of the forms which are reproduced. 

On the other hand the summary method of citing cases by name and year 
only in the text, leaving the full references to the table of cases, is not, though 
short, the most convenient method, particularly where, as with Re Owers, it 
leads to a confusion between two cases only one of which is referred to in the 
table of cases. Moreover the references there given are not always those 
which are most useful: Re Bridgen will be more easily found, for example, in 
[1937] 4 All E.R. 842 rather than in (1942) 81 S.J. 922 given in the table: 
similarly the Weekly Notes reference, which would be more useful, is omitted 
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for Re Maynard. More serious is the fact that the terse method of citation 
does not always indicate the critical point. Thus at p. 87 Re Rutter [1907] 
2 Ch. 592 certainly does not establish that a condition in restraint of a second ' 
marriage is void, the proposition for which it is cited, since forfeiture did 
in fact there result from just such a clause. Similarly Ffinch v. Combe 
[1894] P. 195 certainly does not demonstrate that extrinsic evidence is admis- 
sible where a testator has simply obliterated a portion of the will without any 
attempted substitution. On the same page and at p. 70 Re Carrington [1932] 
1 Ch. 1, although a useful case to be cited, should surely not be quoted solely 
in connection with an option to purchase in a lease and nowhere in connection 
with shares. In a few cases such matters may be really misleading to the 
unwary, as for example the citation of Re Sleeman [1929] W.N. 16 as authority 
for the statement that a gift to A and his descendants may create an entail. 
Some reference either to section 180 of the L.P.A. or of the fact that the 
testator in that case died in 1870 should surely be made. The same is true 
of the reference to Re Hardyman [1925] Ch. 287, which does not show the 
critical effect of an intervening codicil, or to Lowthorpe-Lutwidge v. Low- 
thorpe-Lutwidge [1985] P. 151, where the significance of the case is entirely 
lost. 

In some cases the statements in the text are themselves misleading. Thus 
at p. 47 it is said that on the death of a member of a class before the testator 
the lapsed share falls into residue, and at p. 76 a sentence makes it appear 
that the pre-1926 intestacy rules govern the distribution of all property of 
those dying intestate after 1926 without having regained their sanity. It is 
true that the correct state of affairs is in both cases set out elsewhere in the 
book but an inquirer is as likely to stop at the first statement as not. Again 
at p. 410 the old rules for preferential payments of wages are set out and are 
left unaffected by the Addenda although the new legislation is within the time 
limits covered by those notes. There are again matters which one would have 
liked more fully dealt with, such as section 35 of the A.E.A., which must surely 
be rated as of practical importance. 

These and similar points which could be raised are not intended as captious 
criticism of minutiae but are mentioned because they appear to affect the 
practical value of the work. Ease of reference and clarity of statement are, 
it seems, essential to that value, particularly in a busy office. When all is said, 
however, the substantial merits of the book in its scope remain and there will 
be few who cannot profit by it. 

J. D. B. Mrrcuett. 


PRIDEAUX’s FORMS AND PRECEDENTS IN CONVEYANCING. 24th 
edition in three volumes by J. BRook RICHARDSON, M.A., LE.B., 
of the Middle Temple and Lincoln’s Inn, Barrister-at-Law. 
Volume I. [London : Stevens & Sons, Ltd., The Solicitors’ Law 
Stationery Society, Ltd. 1948. £38 net.] 


A New edition of Prideaux is always welcome to the conveyancer, but it seems 
a pity that the preparation of the present volume was not postponed. The 
preface is dated June, 1947, and accordingly the precedents and notes take no 
account of the changes since brought about by the Town and Country Planning 
Act, 1947, and the Agriculture Act of the same year. Less excusable is the per- - 
functory way in which the legislation of the war years has been dealt with. 
The Table of Statutes only records thirty references to sections of Acts (as 
distinct from Measures) passed since August, 1939. No assistance is afforded 
to the practitioner confronted with such modern problems as the drawing of 
special conditions on the sale of freehold land which was formerly subject to 
a long lease which has been disclaimed, or in respect of which a conditional 
notice of retention has been served, or of property which has suffered war 
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damage, or is held under requisition. There is no precedent of a conveyance 
of property belonging to an enemy. Finally, in common with other books of 
precedents, this volume in no way reflects the extent to which present day 
conveyancers are concerned with matters of compulsory acquisition. The 
relevant precedents nearly all relate to acquisition by railway companies, and 
_there are only three references to the Acquisition of Land (Authorisation 
Procedure) Act, 1946, and these only give the name of the Act, and do not 
indicate its provisions. The whole of this section needs to be radically revised, 
extended and brought up to date. 

i Since the foregoing review was written a Supplement of twenty pages has 
been issued, dealing with the Town and Country Planning Act, 1947. 


Grorce A. Grove. 


A GUIDE To THE Law or TrusTEE Savincs Banxs. By C. L. 
Lawton, m.sc.(Econ.), Barrister-at-Law. {London : The 
Savings Banks Institute. 1949. 390 pp. (with index).] 


Tuere has been a substantial increase in the business of trustee savings banks 
of recent years, and the number of officers employed in them must have risen 
also. Yet there has not, until the appearance of the present work, been a 
textbook available on the legal aspects of savings banks work, and they are, 
of course, allimportant. Students have been thrown back upon Watt’s Law 
of Savings Banks, an invaluable collection of statutes and decisions but not in 
the ordinary sense a textbook. Mr. Lawton’s work should therefore meet a 
long felt want, though it does so at a rather more advanced level than we 
should have thought advisable for the officers of the savings banks for whom 
it is presumably intended: they will find it full of meat of a rather indigestible 
kind. The authority of most of the statements made is statutory, and 
adequate quotations are given. Such case authority as is cited is not 
effectively dealt with, and no references are given beyond the year of decision. 
In the case of decisions by the registrar citations are rather more adequate, 
but even so will be puzzling to an outside reader. The book would have been 
clearer if Mr. Lawton had described his modus operandi in his Preface. 

It is to be presumed that the savings banks officers for whom the book seems. 
to be intended will have already received a thorough grounding in the general 
principles of common law and equity, otherwise they will find the book hard 
going, and as to some parts possibly unintelligible. Mr. Lawton might with 
advantage have explained his objective a little more clearly in his Introduc- 
tion, which is as technical as the rest of the book, and perhaps indicated the 
sort of groundwork knowledge which is required before the work can profit- 
ably be used. It seems not improbable that some readers misled by the title 
of the book will find that they have purchased something a good deal more 
advanced and indigestible than they had expected and hoped for. 

c. 


Lecar Decisions ArrecTING Bankers. Vol. IV, 1924-1936. 
Edited and annotated by James WYLIE, c.B.E. [London : 
Blades, East and Blades, Ltd. 1949. xiv and 505 pp. (with 
index). 15s. net.] 


Tue successive volumes of Legal Decisions Affecting bankers which appear 
under the sanction of the Institute of Bankers, have been of great value to 
all serious students of banking law, and must be almost indispensable to 
those engaged in the practical business of banking. The late Sir John 
Paget, x.c., whose knowledge of the subject was unrivalled, prepared the 


540 THE MODERN LAW REVIEW Vox. 13 


earlier editions, and on his death the late Mr. James Wylie, whose out- 
standing abilities never obtained the recognition in the profession which 
was their due, took over the work. The present volume was completed 
before the outbreak of war during the course of which Mr. Wylie died. 

For those unfamiliar with the earlier volumes it may be useful to 
describe shortly the method adopted by the editors. The cases are 
digested in chronological order. References to the series of law reports in 
which the case is fully reported are given, and a brief editorial note is 
appended. One of the great values of these volumes is that much care’ 
has been taken to include cases of substantial legal interest which are only 
reported in trade papers or journals, or which are even not reported, at 
all. All direct banking cases of legal interest are included, and also a 
certain number of important cases on points of indirect interest, ¢.g., 
trusts, agency, company law. The more important cases such as Lloyds 
Bank, Lid. v. Savory & Co. [1933] A.C. 201, and Greenwood v. Martins Bank, 
Ltd. [19338] A.C. 51, are dealt with in some detail, and in cases where the 
judgments in the lower courts are of special interest they are referred to 
also; the less important cases are given with commendable brevity. 

It needs only to add that Mr. Wylie’s work on this volume stands up 
very well to the high standard that was set for him by Sir John Paget. 
He was rather more conservative in his approach than Sir John, and his 
notes are perhaps not quite so stimulating as the latter’s, but they are of 
sustained accuracy and clarity, and one can only express one’s regret that 
he did not live to edit further volumes. 

C. 


THE NATZWEILER TRIAL. Edited by A. M. Wess. War Crimes 
Trials Series. Vol. 5. [London : Hodge. 1949. 288 pp. 18s.] 


Ir is now four years since the end of the war and many people may feel 
that more than enough has been heard of atrocities committed by the enemy, 
particularly as so many have been reported that the ‘novelty’ has worn off. 
Such people should be reminded of the statement made by the Attorney- 
‘General in his Foreword to The Natzweiler Trial: ‘Frequency did not make 
these atrocities one whit less terrible. Murder remains murder, although 
repeated a millionfold’. 

For persons living in England, both lawyers and laymen alike, The 
Natzweiler Trial is of special interest. This concerned the trial of ten 
officials of the Natzweiler concentration camp who were accused of com- 
plicity in the murder of four Allied women captured in enemy occupied 
territory while wearing civilian clothes and acting as wireless operators for 
the Resistance movements. In the indictment they were described as being 
British women, although it transpired during the trial that one was French, 
two were British, while the fourth was unidentified and of unknown nationality. 

These women had been sent to Natzweiler camp, which was a camp for 
men, and within a few hours of their arrival they had been given an injection, 
which either killed them or rendered them unconscious, and cremated. The 
doctor who had injected one of them was among the accused and maintained 
that the injection had killed almost instantaneously. His defence lay in 
superior orders. He maintained he had protested against this action— I was 
astonished. ... I explained to them that the job of a doctor was not to 
destroy but to preserve life. ... I was then ordered’—but when ordered 
to carry it out consoled himself with the thought that a fatal injection was 
more humane than hanging. Nevertheless, he agreed that he never checked 
what serum he was injecting or whether, in fact, it was-a fatal dose. His 
counsel’s argument that his case depended on his knowledge of the lawfulness 
of the order he received is somewhat hollow. For, in the accused’s own words, 
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*the job of a doctor was not to destroy but to preserve life’, and it is not 
part of his function to act as State executioner. 

There was little difficulty as to the facts, although there was some difference 
of opinion as to who was present at the killing. The accused changed their 
stories between the time of swearing their preliminary affidavits and giving 
their evidence. In court the usual line of defence was that the speaker himself 
was absent on duty, while one of the others was responsible. It is amazing 
that anybody holding a responsible position could believe that military judges 
would accept the contention that he knew nothing of what was going on in 
his own camp, when every prisoner in the camp was talking about it. Even 
the Commandant's defending counsel was constrained to remark in his closing 
address: ‘It is quite amazing that Ganninger (the acting Commandant on 
this particular occasion who was supposed to have been most directly con- 
cerned in these murders, and who had conveniently committed suicide) should 
have said nothing to his Kommandant of this important matter which had 
taken place’. 

The defence maintained that the four women were spies executed after 
sentence, it being alleged that there need be no formal trial for, so it was 
argued, the requirement of Article 30 of the Hague Rules that no spy shall 
‘be punished without trial’ merely requires sentence before execution. In 
this connection it was pointed out by the Judge Advocate in his summing up 
that as the deceased were not engaged in sabotage or collecting information, 
-there was some doubt whether they were spies and, therefore, all the more 
reason for holding a trial. In fact there was no evidence that the women 
were ever informed that they were to be executed. If there had been no 
trial, then obviously there could have been no possibility of any of the accused 
carrying out a lawful order. 

From the standpoint of the lawyer the most interesting parts of this Report 
arise in connection with the nature of the evidence admitted. It is laid 
down by the Royal Warrant concerning Regulations for the Trial of War 
Criminals, 1945 (reproduced as an Appendix) that the rules of evidence are 
not those of a normal English trial. Even unsigned documents and hearsay 
may be admitted. Nevertheless, it is a little strange to find such statements 
as the following being accepted. In the affidavit of one of the accused sub- 
mitted by the prosecution there appeared the statement: ‘A French prisoner 
was able to speak to them. He told a German prisoner from Cologne, who 
told me that they had said...’ (p. 82). On another occasion a prosecution 
witness, this time a British officer who had himself carried out missions 
similar to those fulfilled by the deceased, was giving evidence as to the 
absence of trials, and said ‘I know it from friends who came back from 
concentration camps and told me’ (p. 108). Not even the Judge Advocate’s 
summing up is free from hearsay—in fact, at times his summing up reads 
more like the statement of a judge addressing a jury than a Judge Advocate 
summing up at a court martial. When referring to the evidence of the 
Intelligence Officer responsible for briefing the deceased, he quoted her state- 
ment of the experiences of Mrs. Sansom, G.C., who was captured in like 
circumstances and was never tried. It would not have been unreasonable to 
expect that this gallant lady should have given evidence on this matter herself, 
either in person or by way of affidavit. 

It must not be imagined that loose rules of evidence were applied only on 
behalf of the prosecution. On the fourth day of the trial, counsel for one 
of the accused, who was in fact acquitted, asked him if it were true that 
‘a few days ago you told me that... ?’ Since this was the first occasion 
on which the accused had made any statement in court, this particular remark 
must have been made during briefing. 

This volume in the War Crimes Trials Series is more usable than those 
that have preceded it. This is not merely due to the fact that the trial was 
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of short duration, but there is a useful Index appended. It is to be hoped 
that all future volumes in the series will be similarly equipped. 

There is a lesson for today to be learnt from The Natzweiler Trial, for, in 
the words of the Attorney-General, ‘these crimes . . . were part of that 
system which arises when the totalitarian State submerges the fundamental 
rights and destroys the dignity of man’. 


London. L. C. Green. 


Toe FALKENHORST Tria. Edited by E. H. Stevens. War Crimes 
Trials Series, Vol. 6. [London : Hodge & Co. 1949. xliii 
and 278 pp. 18s.] 


Genenatosenst Nikolaus von Falkenhorst was Commander-in-Chief of the 
German forces in Norway from the date of the invasion until 1944. In 
July and August, 1946, he appeared before a British military court sitting 
at Hamburg for the trial of war criminals. In view of the fact that the 
alleged crimes had been committed in Norway, and had affected both British 
and Norwegian subjects, a Norwegian army officer was among the members. 
of the court. The charges arose from the treatment meted out by troops 
under Falkenhorst’s command to Allied personnel taking part in commando 
raids against the Norwegian coast and against German shipping in the 
Norwegian fiords. For this reason the three British members of the court, 
apart from the President, Major-General Playfair, represented each of the 
three services. 

General Falkenhorst was charged with transmitting Hitler’s notorious 
‘commando’ order of October, 1942, to the forces under his command, as 
a result of which Allied prisoners captured on such operations were handed 
over to the Sicherheitsdients (S.D., Security Service) by whom they were 
killed. He was also charged with reissuing this order in 1943, and another 
in 1944 ordering his troops to deprive certain prisoners of war—Jews—of 
their rights under the Geneva Convention of 1929. Of these charges, Falken- 
horst was found guilty and condemned to be shot, but the confirming officer 
commuted this sentence to one of imprisonment for twenty years. 

As has been usual with most war crimes trials taking place in Europe, 
Falkenhorst pleaded that he was only obeying the orders of the head of 
his State, and was therefore not guilty of the charges against him. The 
German Military Code of Justice of 1940, while recognising the validity of 
this defence, laid down in Article 47 that a person obeying a superior’s order 
which he knew to be of a criminal character was liable to punishment © 
as an accessory. That Falkenhorst was not satisfied as to the compatibility 
of Hitlers extermination order with international law was made clear by 
his own statements and by those of each of the officers called in his defence. 
He attempted to justify himself by saying that even Hitler must have known 
of the doubtful nature of the order, and, -therefore, before its issuance he 
and Keitel must surely have convinced themselves of its compatibility with 
the international law of war. The prosecutor answered this argument merely 
by pointing out that no head of State can unilaterally abrogate the rules of 
international law and replace them by what would otherwise have been 
palpably illegal orders. 

The main allegation against Falkenhorst concerned the wording of the 
Hitler order as issued by him. As originally sent from the Fiihrer this 
provided for the total extermination of all persons participating in com- 
mando raids, to whom it was forbidden to give quarter. In an explanatory 
statement Hitler also said: ‘Should it prove advisable to spare one or two 
men in the first instance for interrogation reasons, they are to be shot 
immediately after their interrogation’. On the face of this document it 
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appeared as if circulation was confined to commanders. Falkenhorst, how- 
ever, embodied it into the order he issued to his troops, and altered this 
sentence to read: ‘If a man is saved for interrogation he must not survive 
his comrades for more than twenty-four hours’. The accused maintained 
that the Fiihrer’s order was incomplete without this explanatory order, which 
had clearly to be transmitted to the troops. He justified his alteration by 
saying that this was in mitigation of the immediate character of the 
original order, only to find the prosecutor replying that nothing in Hitler’s 
order said that the interrogation had to be immediate. 

The main argument for the defence was that the commando raids against 
Norway were not normal military operations, but demolition activities 
carried out by ‘saboteurs’, and, since the Hague Convention made no 
reference to ‘saboteurs’, such individuals, it was alleged, were not entitled 
to the treatment normally accorded to prisoners of war. According to the 
laws of war even persons accused of war crimes are entitled to a trial 
before execution, but none of the commandos whose deaths formed the sub- 
stance of the charges against Falkenhorst had ever appeared before any sort 
of tribunal. The verdict of the court became clear once the defending counsel 
conceded that ‘if the court insist that he should have convened a court- 
martial, then he must be found guilty’. 

Lawyers brought up in the traditions of English law must be critical of 
the rules of evidence applied in war crimes trials. In this case most of the 
prosecution evidence was by affidavit, although a number of the deponents 
were, at the time of the trial, resident in England and could easily have 
attended the court. The dangers inherent in such evidence were, perhaps, 
not so important in this case; for, as we have pointed out, once it was 
shown that a trial should have been held before any prisoner was executed, 
the decision of the court was obvious and no evidence could have altered it. 

The editor of The Falkenhorst Trial, who is unfortunately now dead, was 
chosen for his task partly because he was Second-in-Command of the R.A.F. 
Occupational Forces in Norway. Undoubtedly, this gave him an added 
interest and insight into the background ‘of the events and the trial ensuing 
therefrom. His Introduction, however, leaves one with the feeling that there 
is something amiss with the general over-all editorial policy of the series. 
The reviewer would like to suggest to Sir David Maxwell Fyfe as the 
general editor that with future volumes an attempt should be made to 
persuade the prosecutor or the judge advocate in the particular case to edit 
the volume. If this should prove impossible the task should be entrusted to 
a lawyer who has some experience of the practice of military courts, and, 
whenever possible, to one who is also an international lawyer. 

L. C. Green. 


-Law or Prize. By C. J. Coromsos. [London : Longmans, Green. 
1949. 421 pp. 80s.] 


Tur second edition of Dr. Colombos’s Law of Prize was published in 1940, 
shortly ‘after the Second World War had commenced and before the various 
Prize Courts had got into their stride. The present edition contains references 
to some 150 new decisions, but in the main it may be said that the Prize 
decisions of the recent war have not carried the law very much further than 
it was left after 1918. The broad outlines of prize law were by then made 
‘clear, and the courts were, from 1939 to 1945, occupied mainly in polishing 
and applying the earlier principles. 

The present edition of the Law of Prize is a useful vade mecum so far as 
the Prize Courts of Great Britain, the British Commonwealth, France, Germany, 
Italy, Austria-Hungary, Japan, Siam, the United States and Imperial Russia 
are concerned. ‘A study of the principles applied by these tribunals impresses 


544 “THE MODERN LAW REVIEW Vor. 13- 


one by the consistency with which they have tended to approach similar 
problems. Prize Courts, as Dr. Colombos reminds us, are municipal tribunals 
and are bound by municipal law; nevertheless, allowing for certain deviations,- 
there appears to be a jurisprudence constante underlying their entire practice. 

Anyone writing on the law of prize must draw attention to the illegalities 
of German naval warfare. Dr. Colombos cites the comments of the Nuremberg 
Judgment on sinkings by German U-boats: ‘If the commander cannot rescue, 
then under its (the London Protocol of 1936) ‘terms he cannot sink a merchant 
vessel, and should allow it to pass harmlessly before his. periscope’. What 
the learned author has not pointed out is that in the very next paragraph the 
Tribunal said it would not assess Doenitz’ guilt for submarine warfare in view 
of the unrestricted warfare carried out by the Royal Navy in the Skagerrak 
and by the Americans in the Pacific (Cmd. 6964, 1946, p. 109). The, fact that 
the Allies have, in both World Wars, tended to obey the laws of naval warfare 
is no reason to pass over their breaches in silence. f : 

The last chapter of Dr. Colombos’s book is devoted to a plea for. an Inter- 
national Prize Court. He points out how necessary it is to take prize decisions 
out of the field of municipal law. It is rather surprising, therefore, to find 
that he makes no reference to such cases as The Cysne (1980), in which a 
German-Portuguese Arbitral Tribunal considered the legality of the sinking 
of a neutral prize; Katrantsios v. Bulgaria, decided by the Greco-Bulgarian 
Mixed Arbitral Tribunal in 1926, or The Mechanic, which came before the 
Claims Commission established in 1885 between the United States and 
Venezuela. Similarly, when discussing angary and requisition, Dr. Colombos“ 
ignores the Norwegian Claims Case (1922) and the Finnish Shipping Claim? . 
against the United Kingdom (1934). Even when discussing the’illegalities of 
German naval warfare he makes no reference to The Peleus Trial, which came 
before the British War Crimes Court at Hamburg in 1945. ' ; 

However, for those who wish to find the principles of prize law as they 
have been determined by various municipal prize courts, the present edition of 


Colombos’s Law of Prize is wellnigh indispensable. ~ 
L. C. GREEN. 


GRUNDZÜGE DER NEVUEREN PRIVATRECHTSGESCHICHTE. By ERICH 
Mourtor, Professor at the University of Mainz and President 
of the Supreme. Industrial Court of the Land Rhineland-Pala- 
tinate. [Karlsruhe : Verlag C. F. Miller.. 1949. 109 pp. 
8.80 DM.] 


One of the most remarkable reforms of the programme of studies at the 
German Law Faculties in recent years is the introduction of a special course 
of lectures on recent legal history. No doubt, this is a very welcome change. 
It is to be hoped that in due-course it will rescue studies in legal history from 
the antiquarian trend which both Romanist and Germanist research has taken 
during the last fifty years. The first signs of such a new direction of 
historical research have in fact become noticeable. But, whatever the future 
of historical research may be, students are already now requiring textbooks 
covering the new field. Professor Molitor’s present book, which deals with 
__ the recent history of private law, is intended to fill this gap together with 

two other works by the same author, one on the recent history of constitutional 
law and one on the influence’ of social and economic doctrines on law. His 
book therefore constitutes a pioneer work. Although the learned author in 
his preface rightly points to the difficulties facing a task like this at the 
present stage of historical legal research, there can be no doubt that he- has 
written a most readable, highly informative work, which should help in making 
students more conscious of the fact that legal science is more than a mere 
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technique and law more than a set of rules issuing casually from arbitrary 
sources. 

Perhaps the most attractive feature of this little book is that it is through- 
out written on a comparative basis. It is in fact a small-size historical intro- 
duction to the European legal systems. English lawyers may perhaps resent 
the fact that English law appears here not as rival on equal terms to the 
Continental legal systems, such as an English legal historian would like to see 
it, but as the great outsider on the European scene. But Professor Molitor 
was writing as a legal historian covering in the main the period before the 
rise of the U.S.A. and the British overseas territories and for this period his 
viewpoint is probably preferable to that which we would adopt for the last 
fifty years. Nevertheless, one might have liked to see a reference to more 
recent events in the U.S.A. A new edition, which will, no doubt, soon be 
required, should not pass over the American sociological school or the Realists. 
But nobody can write a brief abridgment without leaving some important 
aspects out of account. The learned author has certainly performed no mean 
feat in compressing into little more than 100 pages an elegantly written 
account of the legal history of the European world during the last 400 years. 
, His readers will look forward to studying the two companion volumes by 
which he has promised to complete the picture. 

E. J. Coun. 


Cases ON THE Conruict oF Laws. By R. H. GRAVESON, PH.D., 
8.J.D., LL.M., Barrister-at-Law, Professor of English Law in the 
University of London. [Sweet & Maxwell, Ltd., and Stevens 
& Sons, Ltd. 1949. xx and 659 pp. £2.] 


Ir is not proposed to treat this review as a peg on which to hang an argument 
for or against the use of students’ case-books, but simply to indicate whether 
or not this is a good example of its kind. As would be expected in the light 
of the author’s familiarity with this subject and with American case-books, 
the answer is ‘yes’. The cases, ninety-seven in number, are well selected and 
at least one judgment in each case is given virtually in full. These are 
supplemented by the few statutory provisions of importance. Moreover, the 
chief objection to case-books (that they do the work which the student should 
do himself) has been met by the omission of headnotes and by the reduction 
to the minimum of explanatory footnotes (which, however, though brief are 
clear and helpful). The result is a book which can be recommended with 


confidence. 
L. C. B. G. 


THE INSTITUTIONAL TREATMENT OF DELINQUENTS. THE NINTH 
CLARKE HALL LECTURE. By Sır ALEXANDER MAXWELL, G.C.B., 
K.B.E. [London : The Clarke Hall Fellowship. ls. post free.] 


Tuere are those who regard all discussion of the theories of punishment as a 
purely abstract exercise. Nothing could be further from the truth, as this 
pamphlet shows; for the acceptance or rejection of any one theory must 
fundamentally determine the day by day work done in our prisons and in the 
increasing number of special institutions set up to deal with criminal offenders. 

Everyone is agreed that punishment is not an end in itself, but no single 
theory of its purpose will fit English law, which veers between the retributive, 
the deterrent and the reformatory schools of thought. Our criminal law cannot 
be regarded as purely retributive, for it inflicts, in cases of social danger, 
penalties out of all proportion to the moral blame, and here and there even 
without any moral blame. It is not strictly deterrent, for it does not accept 
necessity and compulsion as a defence; nor can the existence of capital 
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punishment, to mention only one point, be considered compatible with the 
belief that English law is firmly governed by the reformatory theory. 

In fact our law is based on a mixture of all three theories of punishment 
and in the present state of our knowledge that may well appear as a reason- 
able point of view for the substantive law to take. For the administration of 
our prisons, however, this attitude produces an atmosphere of divided counsel 
which cannot but be detrimental to the success of any one aim of punishment. 
With all the authority of many years’ experience at the Home Office, Sir 
Alexander Maxwell, in the Ninth Clarke Hall Lecture, says: ‘Today ... we 
cannot escape the conclusion that punitive methods of treatment are irrecon- 
cilable with any policy of training offenders’. He suggests that training and 
reformation are impossible without some measure of response and co-operation 
from the criminal, and that this cannot be stimulated if, in addition to the 
deprivation of personal freedom and subjection to disciplinary control (in 
themselves already sufficiently grave), further hardships and afflictions are 
intentionally imposed for punitive purposes. 

Shutting men up in solitary cells, without work and with nothing but the 
Bible to read, did not succeed in fitting them for civil life. There is no 
guarantee that the reformative measures, free from hatred and vexation, 
which are now envisaged will help to give criminal offenders some fundamental 
moral principles on which to build their future lives. But surely the attempt 
is worth making, and it is not one which can be judged by incidental short- 
comings, nor one which should be expected to yield immediate and spectacular 
results. Above all it is an experiment which requires a break with the prison 
traditions of the past and the whole-hearted co-operation of prison governors 
and staff who are at present working under grave handicaps. Sir Alexander 
Maxwell speaks with reasoned optimism of the great changes in the methods 
of treatment for criminal offenders which have been brought about during his 
own period of service at the Home Office; it is hard to understand those who 
already speak of failure before this effort to deal with a grave problem has 
even properly got under way. 

H. A, HAMMELMANN. 


. 


Tur TRIAL or James Cams. Edited by GEOFFREY CuarK. Notable 
British Trials Series, Vol. 71. [London : William Hodge and 
Co., Ltd. 1949. xii and 255 pp. 15s.) 


Tur latest addition to the Notable British Trials series is the transcript of the 
trial of James Camb, steward of a Union Castle liner, for the murder of Gay 
Gibson, a young actress. Under the not-so-glamorous slug ‘The Port-hole 
Murder’, this case with its combination of crime and sex excited even more 
than customary public curiosity in the annals of infamy provided with unfail- 
ing regularity by certain Sunday newspapers; interest was further fanned 
by the distasteful but, in such a case, inevitable task of the defence of trying 
to destroy the reputation of the dead girl. Apart from the fact that Camb 
was tried, and eventually convicted of murder, although he had disposed of 
the body of his victim on the high seas and no trace of it could be recovered, 
the case did not, however, present any outstanding features of difficulty or 
interest either in fact or in law. Much time at the trial was taken up by 
scientific evidence of four expert witnesses, two on each side who endeavoured 
to reconstruct the cause of death from the few data available. Fortunately, 
broad agreement was reached that, while natural causes could not be 
altogether excluded, death was at least very likely, or almost certainly due to 
strangulation, and in view of the wealth of other circumstantial evidence 
available against the prisoner, the jury were thus spared the uncongenial 
task of having to make a choice on medical matters dead against the reasoned 
opinions of one set of experienced medical men or the other. 
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Though sentenced to death, Camb was not executed because his trial took 
place during the period when Parliament was in two minds about the ‘no 
hanging’ clause in the Criminal Justice Bill. 

The introduction by Mr. Geoffrey Clark gives a full and clear account of 
the trial, though it does not always escape the lure of the melodramatic. 


H. A. H. 


Tae CHALLENGE or Conscience. By Denis Haves. [London : 
George Allen and Unwin, Ltd. 1949. xvi and 406 pp. (with 
index). 15s.] 


AxtHoucn it is written in an unattractive manner, and the arrangement of 
the material is not always successful, this book provides a very useful 
historical account of the relationship of the State and the conscientious 
objectors during the period of the last war. The author played a prominent 
part in the events which he describes, and the story is told with a definite 
bias towards the side of the conscientious objectors. It is not that the 
narrative is inaccurate, but the author's temperament seems to prevent his 
giving due credit to the quite unparalleled generosity of treatment which 
the British community, for many months on the edge of defeat, without 
allies, bombed from the skies, and gravely menaced from the sea, continued 
to extend to a quite substantial section of its members who for reasons of 
conscience found it impossible to stand shoulder to shoulder with their fellows. 
The world has not seen anything quite like it before, but Mr. Hayes seems 
to think that it was all based on enlightened self-interest, and calculations 
that it would pay better to leave the objectors alone than to try and 
conscribe them for the war effort. Mr. Fenner Brockway, whose recollection 
goes back to the very different attitude which prevailed during the first 
war, gives a much more generous appreciation in his foreword. Again the 
unsympathetic tribunals loom much more largely in these pages than the 
fairer ones, so that the reader of years to come will get a picture of hearings 
distinctly darker than is warranted by the mass of the decisions, though 
it must be admitted that this would have been very difficult to avoid, since 
the bad cases naturally attracted most attention. 

Nevertheless, there is a great deal of valuable material collected together 
in the pages of the book; and particularly in some of the statistical material 
in the appendices. Mr. Hayes not only deals with the political and legislative 
material and the administration of the law by the tribunals on appeal, but 
he gives an account of the part which many objectors played in civil defence, 
and allied services, and of the work of national value which others of them 
carried out, also of the attitude and fate of ‘the extremists of peace’. 

No doubt when the war has receded into a more remote perspective it 
will be possible for a professional historian to produce a more objective and 
better constructed narrative. Until that time comes, Mr. Hayes’ effort, with 
all its faults, will no doubt prove indispensable to those who desire some 
account of this aspect of the war. 

C. 


Second THoucuts on Lire, Law anp Lerrers. By A. L. Porax. 
[London : Stevens & Sons, Ltd. 1949. x and 134 pp. 6s.] 


Mr. Porax’s name is not new to those who seek enlightenment on the 
lighter—or should it be the more complex?—aspects of the law. His three 
volumes on Legal Fictions already rank with Sir Alan Herberts Misleading 
Cases. In the present volume he has taken some of the recent cases and 
Times news items that have struck him as possessing a strange and amusing 
facet from the point of view of the law. 
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Second Thoughts on Life; Law and Letters contains some two dozen 


- essays of this character, but in a review of this kind it is only possible to 


mention one or two of them. The discussion in the Church Assembly con- 


'” cerning the Bishops (Retirement) Measure caused the author to ponder on 


certain ‘Ancient Authorities’. Among a number of biblical examples he 
deals with Adam and Eve in the Garden of Eden and points out that while 
Eve would not, by taking the apple from the Tree of Knowledge, have been 
guilty of common law larceny, she would have committed statutory larceny, 
in which offence the serpent was clearly ‘an accessory before the fact, if 


-not a principal in the second degree. As regards the expulsion from the 
- garden, he is of opinion that Adam and Eve had broken the terms of their 


tenancy and had merited eviction. 
Most readers will recall the excitement caused when, within the space of 


.a few weeks, two men climbed the statue of Eros in Piccadilly Circus, 


Mr. Polak considers these’acts to have been a grave insult to the gods, and 
expresses surprise that they were not met by divine vengeance. ‘But this 
is a decadent age; the post has been stormed, not by Jove Pluvius but by 
jovial police, and the arrows of retribution have struck the offenders, not 
dramatically, from magic bow, but prosaically, from magisterial Bow 
Street’. : 

Many of Mr. Polak’s papers are illustrated by amusing cartoons drawn 
by Mr. Starke of Punch. Perhaps the most entertaining of these is that 


* carrying the legend ‘Preferring the cats to him’, and illustrating the 1948 


case in which a wife, so it was alleged by the husband, preferred her cats 
to him, a situation which the Court of Appeal, upholding Cassels J. regarded 
as amounting to constructive desertion. : 

; : L. C, GREEN. ` 


TAXATION APPEALS (No. 17 of Oyez Practice Notes). By S. M. 
Young, Barrister-at-Law and Assistant Solicitor of the Inland 
Revenue, with a Foreword by TERENCE DONOVAN, K.C., M.P. 
[London : The Solicitors’ Law Stationery Society, Ltd. 74 pp. 


_ 5s. net.] 


Tys short work can confidently be recommended to all practitioners engaged 
in controversy with the Inland Revenue’ authorities regarding their clients’ 
liability to income tax, the excess profits and profits taxes or estate duty. 
The work is devoted chiefly to the conduct`of income tax, etc., appeals 
before the General and Special Commissioners of Income Tax. The relevant 
statutory law and forms are fully set out and a noteworthy part of the work 
is that devoted to the jurisdiction of these two bodies of Commissioners. 
Perhaps the most valuable section is No. VIII, ‘Some Notes on the Conduct 
of Appeals’. No practitioner who has to appear before these Commissioners 
can afford to neglect the often very worldly advice given therein, a remark | 


‘which equally applies to those appearing on behalf of the Crown. 


A. FARNSWORTH. 





